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JUDGES  OF  THE  COURT  OF  APPEALS. 


CHARLES  J.  FOLGER  *  Chief  Judge. 
CHARLES  ANDREWS,!  Chief  Judge. 
CHARLES  A.  RAPALLO, 
THEODORE  MILLER, 
ROBERT  EARL, 
GEORGE, J.  I^ANFORTH, 
FRANCIS  M.  FLNCH, 

Associate  Judges. 


•  Bedgned  November  U,  1881. 

t  Appointed  November  19, 1881,  vice  Charles  J.  Folger,  resigned. 


To  the  Sonorahle 

Chables  J.  Folgbr: 
Deiab  Sm — We  cannot  allow  the  occasion  of  your  retire- 
ment from  the  bench  to  pass,  without  expressing  our  sense  of 
the  great  loss  which  the  Court  sustains  by  the  event,  and  the 
regret  we  individually  feel  at  the  breaking  up  of  the  intimate 
official  relations  which  have  existed  between  us.  This  is  not 
the  proper  occasion  to  speak  at  large  of  your  judicial  labors. 
The  forty  volumes  of  New  York  Beports,  which  have  been 
issued  since  your  accession  to  the  bench,  testify  to  your  faith- 
fulness and  learning.  The  questions  which  come  before  the 
Court  of  last  resort  in  this  State,  have  a  wide  range,  involving 
the  consideration  and  application  of  legal  principles  pertaining 
to  nearly  every  branch  of  jurisprudence.  It  is  not  flattery  to 
say  that  your  opinions,  in  our  judgment,  are  second  to  none, 
as  dear,  learned,  and  able  discussions  of  the  questions  consid- 
ered. 

We  have  come  to  know  and  admire  your  firmness,  inde- 
pendence, and  imswerving  devotion  to  duty.  We  shall  cherish 
the  recollection  of  the  friendship  which  has  grown  up  between 
us,  as  between  members  of  one  household,  and  our  best  wishes 
attend  you,  in  the  new  and  important  service,  to  which  you 
have  been  called.  With  great  respect,  we  are 
Your  friends  and  associates, 

CHAS.  ANDEEWS, 
CHAKLES  A.  EAPALLO, 
THEODOEE  MILLEE, 
EGBEET  EAEL, 
GEO.  F.  DANFGETH, 
F.  M.  FINCH. 
Albany,  Nov.  10, 1881. 


Washington,  D.  0.,  November  14, 1881. 

My  Bbbthbbn  —  for  so  I  will  call  you,  yet  awhile.  Tour 
note  of  the  10th  instant  touches  me  deeply.  Its  words  of 
praise  I  will  ever  prize ;  for  I  know  you  so  well,  as  to  know 
that  you  are  not  apt  to  take  the  names  of  things  in  vain. 
Besides  that,  I  may  say  to  each  of  you  the  verse  long  ago 
spoken : 

"  LcBtor  nam^  lavda/ri  me  aha  te,  pater,  laudato  vi/ro.^^ 

"The  forty  volumes  of  New  York  Reports;"  they  do  in- 
deed testify  (I  may  say  it  now),  to  an  unremitting  judicial 
labor  that  has  seldom  been  outstripped;  and  the  sad  memorials 
that  appear  in  four  of  them,  tell  too,  how  often  vigor  of  body 
yielded  under  strain  of  mind.  The  many  opinions  of  all  the 
seven  are  there,  as  finished,  they  left  their  hands.  But  as  no 
one  may  know,  by  looking  on  a  work  of  art,  the  manifold  deft 
touches  that  brought  it  to  completeness,  so  no  one  can  tell  the 
thought,  the  care,  the  toilsome  passage  through  perplexities,  the 
laborious  search  for  precedents,  the  doubt,  the  deliberation,  the 
conference  with  fellows,  the  nice  poising  of  reasons,  that  lead 
up  to  the  laconic,  yet  weighty  conclusions,  "  judgment  should 
be  aflSrmed"  or  "judgment  should  be  reversed." 

But  the  dearest  of  my  recollections  of  the  Court  of  Appeals 
will  be  of  the  harmony  of  intercourse,  the  uniform  courtesy, 
the  mutual  confidence,  the  unvarying  respect  for  one  another, 
the  cordial  appreciation,  the  brotherly  love,  that  held  us  in 
happy,  personal  and  oflScial  relations.  When  I  reflect  on  all 
these  things,  I  wonder  almost  to  sobbing,  that  I  could  have 
been  led  to  give  up  the  place  of  fonnal  Head  of  such  a  Court, 
the  nominal  Chief  of  such  a  body  of  Judges. 

My  Brethren,  I  thank  you  for  your  words  of  praise  and  af- 
fection, and  subscribe  myself. 

Sincerely  your  friend, 

CHAS.  J.  FOLGER 
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CASES  DECIDED 

IN  THS 

COURT  OF  APPEALS 

OT  THB 

STATE  OF  NEW  TOEK, 

COMMENCINQ    FEBRUARV    1,  1881. 


In  the  Matter  of  the  Claim  of  William  H.  Flaitorow,  an 
alleged  creditor  of  Tuitib  Van  Beunt. 

An  attorney  for  the  successf  ul  party  in  an  action  by  'whom  a  judgment  was 
procured  is  not  an  *'  individual  holding  auch  property  "  within  the  mean- 
ing  of  the  provision  of  the  CJode  of  Procedure  (§  235),  authorizing  the 
execution  of  an  attachment  by  service  of  a  copy. 

Accordingly,  hMy  where  a  judgment  in  favor  of  an  attachment  debtor  was 
attempted  to  be  attached  by  service  of  a  copy  of  the  warrant  upon  one 
of  the  attorneys  for  said  debtor,  in  the  action  wherein  said  judgment  was 
rendered,  that  the  attachment  was  not  properly  executed  ;  and  that  a 
purchaser  at  sheriflTs  sale  under  execution  and  order  of  the  court  in  the 
attachment  suit  acquired  no  title. 

B  ieema  that  the  only  way  to  subject  a  judgment  to  an  attachment  is  to 
serve  the  warrant  upon  the  judgment  debtor.  * 

(Submitted  January  20, 1881  ;  decided  February  1, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  6, 1880, 
affirming  an  order  of  the  surrogate  of  the  county  of  New 
York,  denying  the  application  of  the  petitioner  above  named, 
for  the  payment  of  his  alleged  claim  against  the  estate  of 
said  Tunis  Van  Brunt,  deceased.  (Eeported  below,  20  Hun,  36.) 

The  nature  of  the  claim  and  the  material  facts  appear  in  the 
opinion. 
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2  In  the  Matteb  op  Flandrow.  [Feb., 

Opinion  of  the  Coort,  i>er  Danfobth,  J. 

AhboU  Brothers  for  appellaot.  The  judgment  comes  within 
the  meaning  of  the  phrase  "  other  property  incapable  of  man- 
ual delivery,"  in  section  236  of  the  old  Code.  (Old  Code, 
§§  231,  462,  463,  464;  O'Brien  v.  Mechanica  cmd  Trader^ 
Ins.  Co.,  56  N.  T.  56 ;  Clark  v.  Goodrich^  41  id.  210.)  The 
attorney  of  the  judgment  creditor  comes  within  the  meaning 
of  the  phrase  "  individual  holding,"  in  section  235  of  the  old 
Code.  (3  R.  S.  362,  §§  25,  20,  22 ;  or,  see  Banks  &  Bros. 
[6th  ed.]  E.  S.  620,  §§  22,  24,  25 ;  Stewart  v.  Beddleamrij  2 
N.  Y.  103,  106.)  Such  attorney  is  authorized  by  his  retainer 
to  institute  proceedings  supplementary  to  execution.  {Waird 
y:  Boy,  69  N.  T.  96.)  After  obtaining  judgment  for  his  client, 
he  continues  to  be  his  agent  in  the  collection  of  the  money. 
{McDonald  y.  Todd,  1  Grant's  [Penn.]  Cas.  17.) 

John  E.  BurriU  for  respondent.  The  attorney's  authority 
ceased  on  the  entry  of  judgment,  and  he  did  not  hold  it  in  any' 
sense,  and  notice  to  him  of  the  attachment  was  not  suiBcient. 
(  Walradt  v.  Maynard,  3  Barb.  584;  MandeviUe  v.  Beynolds, 
68  N.  Y.  578.)  If  the  judgment  debt  was  not  levied  on  under 
the  attachment,  the  attempted  sale  under  the  execution  was  a 
nullity,  and  the  order  of  the  court  authorizing  such  sale  was 
without  jurisdiction,  (Old  Code  of  1871,  §§  237,  286,  291.) 
The  claim  of  Flandrow  being  disputed,  the  surrogate  had  no 
jurisdiction  to  hear  and  determine  its  validity.  {Tucker  v. 
Tucker,  4  Keyes,  136 ;  Cooper  v.  Fdter,  6  Lans.  485.)  The 
court  had  no  power  to  order  payment,  or  partial  payment,  ot 
petitioner's  claim  by  the  special  administrator,  because  the 
debts  owing  by  the  deceased  exceeded,  in  the  aggregate,  the 
amount  of  the  assets  of  his  estate.    (Laws  of  1870,  chap.  359.) 

Danfobth,  J.  Prior  to  the  1st  day  of  March,  1867,  the 
Marine  Bank  of  Chicago,  by  Jemegan,  Smith  &  Baldwin,  its 
attorneys,  commenced  an  action,  in  the  Supreme  Court  of  this 
State,  against  Tunis  Van  Brunt,  upon  certain  promises  in  writ- 
ing made  by  him,  and  on  that  day  recovered  judgment  for  the 
sum  of  $6,858. 12,  and  the  same  was  duly  docketed  in  the  office 
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Opinion -of  the  Court,  per  Dahfobth,  J. 

of  the  clerk  of  the  city  and  county  of  New  York.  Van  Brunt  died, 
and  pending  a  contest  relative  to  the  proof  of  his  will,  special 
letters  of  administration  were  issued  to  Ifr.  Schell,  the  respond- 
ent herein.  The  Marine  Bank  was  a  foreign  corporation,  and 
on  the  20th  day  of  January,  1869,  one  Hammond  commenced 
an  action  against  it  as  such  in  the  Supreme  Court  of  this  State 
for  the  recovery  of  money.  The  summons  and  complaint 
therein  were  served  by  publication,  and  a  wtyrant  of  attach- 
ment issued  against  its  property  to  the  sheriff  of  New  York 
city  and  county.  A  return  was  m^ade  by  him  showing  the  exe- 
cution of  the  attachment  upon  the  judgment  above  described,  "by 
leaving  a  certified  copy  of  the  said  warrant  of  attachment  with 
J^  L.  Jernegan,  the  individual  holding  such  judgment  as  plaint- 
iffs attorney,  with  a  notice  showing  the  property  levied  upon." 
Judgment  by  default  was  subsequently  entered,  execution 
issued,  and  an  order  obtained  directing  the  sale  of  the  judgment 
recovered  by  the  Marine  Bank  against  Van  Brunt.  Upon  the 
sale  made  in  pursuance  of  this  order,  Hammond  became  the 
purchaser  of  the  judgment,  and  through  several  mesne  assign- 
ments the  title  passed,  as  it  is  claimed,  to  the  above-named  Flan- 
drow.  The  special  administrator  refused  to  pay  it,  and  there- 
upon Flandrow  presented  a  petition  to  the  surrogate  of  the  city 
and  county  of  New  York,  whereby  he  asked  for  an  order  or 
decree  of  payment.  It  was  opposed  by  Mr.  Schell  and  relief 
denied  by  the  surrogate,  upon  the  ground  the  attachment 
was  not  properly  served,  and,  therefore,  no  title  to  the  judg- 
ment was  acquired  by  the  petitioner*  The  order  of  the  surro- 
gate was  affirmed  by  the  General  Term  of  the  Supreme  Court, 
and  although  upon  this  appeal  the  respondent  relies  upon 
deveral  grounds  for  its  support,  it  is  only  necessary  to  consider 
the  one  above  referred  to,  viz. :  that  no  legal  service  of  the  at- 
tachment was  made. 

It  was  provided  by  section  235  of  the  Oode  of  Procedure,  then 
in  force,  that  "  the  execution  of  the  attachment  upon  *  *  * 
any  debts,  or  other  property  incapable  of  manual  delivery  to  the 
sheriff,  shall  be  made  by  leaving  a  certified  copy  of  the  warrant 
of  attachment    *     *    *     *    -w^ith  the  debtor,  or  individual 


4  In  the  Matter  of  Flakdrow.  [Feb., 

Opinion  of  the  Court,  per  Danpobtji,  J. 

holding  such  property  ****,»  it,  of  course,  cannot 
be  doubted  that  a  judgment  is,  within  the  meaning  of  the  Code, 
property  subject  to  attachment,  and  of  the  kind  incapable  of 
manual  delivery.  It  is  an  award  of  the  court  that  the  plaintiflF 
recover  a  sum  of  money  ;  and  thereby  a  legal  obligation  arises 
on  the  part  of  the  defendant  to  pay  it/  But  although  it  is  said 
to  be  a  contract  or  debt,  or  obligation  of  record,  it  cannot  be 
said  to  be  held  or  to  be  in  the  possession  of  any  one.  The  clerk, 
as  an  officer  of  the  court,  keeps  the  record,  but  does  not "  hold  " 
the  judgment.  Nor  does  the  attorney  by  whom  it  was  procured. 
His  powers  are  only  such  as  are  prescribed  by  law.  They  are 
limited  to  a  representation  of  the  plaintiff  in  the  action,  the 
management  of  the  controversy  therein ;  to  the  collection  of  the 
judgment  when  recovered,  by  such  means  as  the  law  provides, 
and  its  discharge  or  satisfaction,  if  paid  within  two  years  from 
its  recovery.  He  can  neither  assign  nor  sell  nor  deliver  it.  He 
uses  the  process  of  the  court  for  the  enforcement  of  the  judg- 
ment, and  if  found  in  his  hands,  its  proceeds  might  be  seized 
by  attachment.  But  the  judgment  is  intangible.  As  the  at- 
torney has  not  possession  of  it,  neither  has  he,  in  any  general 
sense,  "  authority  over  "  it.  His  power  is  official,  its  exercise 
limited  to  those  acts  which  by  means  of  legal  process  lead  to  its 
enforcement,  or  to  the  receipt  of  payment  within  a  time  limited 
by  statute.  His  retainer  is  evidence  that  he  may  exercise  the 
powers  so  given,  but  they  cannot  be  extended  or  enlarged  with- 
out his  client's  consent.  And  what  he  cannot  himself  do  can- 
not be  done  through  him  by  his  client's  creditor. 

From  these  considerations  and  from  the  very  nature  of  the 
obligation  it  follows,  that  the  only  way  to  subject  a  judgment 
to  attachment  for  the  payment  of  a  debt  of  the  plaintiff  therein 
is  to  serve  the  warrant  upon  the  debtor,  the  person  against 
whom  the  judgment  was  recovered ;  and  as  that  was  not  done, 
the  petitioner  acquired  no  title  to  the  judgment,  and  the  order 
denying  his  petition  was  properly  made.  It  should  be  affirmed 
with  costs. 

All  concur. 

Order  affirmed. 
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Statement  of  case. 

Louis  Bills^  Respondent,  v.  The  New  York  Central  Rail- 
road Company,  Appellant. 

Plaintiff*8  cattle  were  transported  by  defendant  from  B.  to  W.  A.  nader  a 
contract  wliicli  provided,  among  other  things,  that  in  consideration  of  a 
reduced  price  for  transportation,  plaintiff  would  assume  the  risk  of  dam- 
age sustained  bj  delay  in  transportation ;  also  that  plaintiff  should  load 
and  unload  at  his  own  risk,  defendant  furnishing  help,  and  that  plaintiff 
should  send  a  person  with  the  cattle  to  take  charge  of  them.  The  train 
was  delayed  by  a  flood  which  submerged  the  track,  and  the  cattle  being 
without  food  were  injured.  In  an  action  to  recover  damages  for  the 
injury,  hM,  that  defendant  wi^i  not  bound  to  unload  the  cattle  when  the 
train  was  stopped;  but  that  it  was  its  duty,  upon  reasonable  request,  to 
S9  place  the  cars  in  which  the  cattle  were  as  to  be  convenient  to  the 
usual  and  accessible  means  of  unloading,  if  practicable,  and  for  a  failure 
so  to  do  it  was  liable. 

Plaintiff's  agent  made  such  a  request;  the  engine  drawing  the  train  was 
disabled;  it  appeared,  however,  that  defendant  had  engines  at  17.,  forty- 
three  miles  distant;  also  that  other  motive  power  might  have  been 
readily  obtained.  The  court,  after  referring  to  the  evidence  on  this 
subject  and  to  a  statement  of  defendant's  conductor  that  he  did  not 
telegraph  to  U.,  submitted  it  to  the  jury  as  a  question  of  fact  whether 
it  was  not  gross  negligence  for  defendant  to  omit  to  send  for  assist- 
ance if  help  could  readily  have  been  obtained.  Seld,  no  erjor;  and 
that  this  was  so,  even  if  the  fair  import  of  the  charge  was  that  the  jury 
might  determine  that  it  was  negligence  not  to  send  for  assistapce  to  U. 

The  engine  of  the  train  was  disabled  by  the  engineer  running  it  into  the 
water,  and  there  was  evidence  tending  to  show  negligence  on  his  part 
in  so  doing.  The  court  charged  that  if  the  engine  was  disabled  by  the 
negligence  and  recklessness  of  defendant's  agents,  then  their  refusal  to 
place  the  cars  where  plaintiff  could  unload  was  not  to  be  excused  by  an 
absence  of  motive  power.  Held,  no  error;  that  defendant  could  not 
plead  its  own  previous  negligence  as  an  excuse  for  its  inability  to  per- 
form a  distinct  and  affirmative  duty. 

Also,  held,  that  plaintiff's  damages  could  not  be  mitigated  by  speculating 
upon  what  might  have  happened  had  his  request  been  granted  and  the 
cattle  unloaded. 

When  the  train  was  at  U.,  and  those  on  board  were  warned  of  the 
high  water ;  plaintiffs  agent  requested  the  conductor  to  plsce  the  cars 
there  io  a  convenient  position  for  unloading  ;  this  request  was  de- 
clined. The  court  was  asked  but  declined  to  charge  that  defendant 
was  not  liable  for  such  refusal ;  it  charged,  however,  that  if  the  jury 
believed  the  conductor  had  reason  to  think  he  could  run  the  train  through 
without  serious  detention,  defendant  would  not  be  liable  because  of  such 
refusal.    Held,  no  error. 

(Argued  January  30, 1881 ;  decided  February  1,  1881.) 
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Statement  of  case. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  in  favor  of  plaintiff, 
entered  upon  an  order  made  April  8,  1880,  overruling  defend- 
ant's exceptions,  which  were  ordered  to  be  heard  at  first  instance 
at  General  Term  and  directing  judgment  on  the  verdict. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence  of  the  defendant  in  the  perfonnance  of  a  contract 
as  a  common  carrier  for  the  transportation  of  eight  car-loads  of 
cattle.  A  memorandum  of  decision  on  former  appeal  will  be 
found  in  53  N.  Y.  608. 

The  plaintiff's  cattle  were  transported  by  the  defendant  from 
Buffalo  to  West  Albany,  under  a  special  contract,  which  pro- 
vided, among  other  things,  that  in  consideration  of  a  reduced 
price  for  transportation  the  plaintiff  should  assume  certain  risks, 
and  among  others,  those  of  injuries  which  the  cattle  might  re- 
ceive in  consequence  of  their  maiming  themselves  or  each  other, 
or  from  delays,  or  on  account  of  being  injured,  and  also  the 
risk  of  any  loss  or  damage  which  might  be  sustained  by  reason 
of  any  delay  in  the  transportation. 

It  was  further  stipulated  that  the  plaintiff  should  load,  trans- 
ship and  unload  the  cattle  at  his  own  risk,  the  defendant  fur- 
nishing the  necessary  laborers  to  assist,  and  also  that  the  plaint- 
iff should  send  some  person  on  the  same  train  with  the  stock, 
to  take  charge  of  it,  who  should  be  carried  free  of  charge. 

The  time  ordinarily  consumed  in  the  transportation  from 
Buffalo  to  West  Albany  was  from  twenty-four  to  twenty-six 
hours.  The  train  in  question  left  Buffalo  on  Monday,  March 
16,  1868,  at  about  10  a.  m.,  but  by  reason  of  an  extraordinary 
flood  the  defendant's  track  was  submerged  at  Palatine  Bridge, 
fifty-four  miles  west  of  Albany  and  forty-three  miles  east  of 
Utica ;  by  this  obstruction  the  train  was  delayed  at  Palatine 
Bridge  about  twenty-four  hours,  and  did  not  arrive  at  Albany 
until  the  afternoon  of  Wednesday,  the  18th  of  March.  Dur- 
ing all  this  time  the  cattle  had  remained  upon  the  train,  with- 
out food,  and  on  their  arrival  at  Albany,  were  found  to  have 
been  seriously  injured  by  the  detention. 

The-evidence  on  the  part  of  the  plaintiff  tended  to  establish 
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that  after  the  train  had  arrived  at  Palatine  Bridge,  and  it  h^d 
been  ascertained  that  it  could  proceed  no  further,  the  agent  of 
the  plaintiff  in  charge  of  the  cattle  requested  those  in  charge  of 
the  train  to  haul  it  on  a  side  track,  where  there  was  a  platform, 
for  the  purpose  of  enabling  him  to  remove  the  cattle  from  the 
cars,  and  feed  and  water  them,  but  that  this  request  was  refused. 
The  further  material  facts  appear  in  the  opinion. 

Samuel  Hand  for  appellant.  Defendant  was  not  obliged  to 
unload  the  cattle  at  any  place  except  that  contemplated  in  the 
contract.  {Pmn  v.  B.  <&  K  B.  Co,,  49  N.  T.  204.)  The 
whole  injury  being  from  delay,  and  it  being  expressly  stipu- 
lated that  damage  from  delay  should  be  at  the  risk  of  the  plaint- 
iff, defendant  was  not  liable.  {Cragin  v.  iT.  T".  (7.  R.B.  Go., 
61  N.  Y.  61 ;  Wihert  v.  Erie,  2  Kern.  245 ;  Ganger  v.  H.  E. 
jB.  jB.,  6  Doer,  375.)  A  carrier  of  cattle  is  not  an  insurer  of 
animals  against  injuries  arising  from  their  nature  and  propen- 
sities, and  which  could  not  be  prevented  by  foresight,  vigilance 
and  care.  {Penn  v.  Buffalo  cfe  E.  E.  B.  Go.,  49  N.  T.  204 ; 
Clark  V.  Boohester  <&  Syracuse  B.  B.  Co.,  14  id.  570 ;  JUich- 
iga/Tb  S.  &  N.  J.  B.  B.  Co.  v.  McDmough,  21  Mich.  165 ; 
Kendal  y.  Southwest  Ry,  L.  Rep.,  Exch.  373;  Angell  on 
Carriers,  §  214  a;  McMamMS  v.  Ijmcatihvre  &  York  Ry  Co.y 
2  H.  &  N.  693;  Carr  v.  Ry  Co.,  7  Exch.  711,  B.  Pabkb; 
BUmer  v.  The  Gt.  W.  Rway,  L.  Eep.,  7  0.  P.  655.)  The 
contract  was  fully  performed  by  defendant.  {JPenn  v.  Erie 
B.  B,,  8V^a;  Farrar  v.  Camden  ds  Aniboy  B.  B.  Co., 
55  Penn.  St.  211 ;  Dow  v.  i^.  J.  S.  JVav.  Co.,  1  Kern.  485 ; 
If.  J.  Steam  Nan.  Go.  v.  Merchant^  Bk.,  6  How.  [U.  S,]  344.) 

HcmdUon  Harris  for  respondent. 

Finch,  J.  On  a  former  appeal*  we  held  in  this  case  that  the 
defendant  was  not  bound  to  unload  the  cattle,  when  the  train 
was  stopped  near  Palatine  Bridge  by  the  overflow  of  the  Mo- 
hawk, and  could  not  be  made  liable  for  such  omission  or  re- 

•See  mem.  53  N.  Y.  «». 
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f U8al.  But  we  also  held  that  it  was  the  duty  of  the  defend- 
ant's agents  in  charge  of  the  train,  upon  reasonable  request,  to 
so  place  the  cars  loaded  with  plaintiffs  cattle  as  to  be  convenient 
to  the  usual  and  .accessible  means  of  unloading,  if  that  was 
practicable,  and  that  a  failure  to  do  so  carried  with  it  a  liability 
for  resultant  damages. 

The  case  waa  tried  the  second  time  upon  this  latter  theory, 
and  the  one  question  of  fact,  litigated  and  submitted  to  the  jury, 
was  whether  the  conductor  of  the  freight  train  unreasonably 
refused  to  place  the  cars  containing  plaintiffs  cattle  conven- 
ient to  the  shute  or  platform  necessary  to  the  work  of  unload- 
ing them,  when  it  was  entirely  practicable  so  to  have  done. 
The  verdict  of  the  jury  in  plaintiffs  favor  must  be  held  to  have 
determined  this  issue  in  accordance  with  his  version  of  the  trans- 
action and  to  dictate  the  facts  which^are  controlling  in  the  case. 

The  errors  complained  of  on  the  part  of  the  appellant  are 
based  upon  the  manner  in  which  the  case  was  submitted  to  the 
jury,  and  are  raised  by  exceptions  to  the  charge,  and  to  refusals 
to  charge  as  requested. 

The  first  error  alleged  is  that  the  judge  charged  substantially 
that  the  jury  might  find  the  defendant  liable  for  gross  negli- 
gence for  refusing  to  send  to  Utica,  forty-three  miles  away,  for 
engines  to  move  the  cars,  so  that  plaintiff  might  unload.  This 
is  a  broader  statement  of  the  charge  than  is  warranted  by  its 
terms.  What  the  court  did  say  should  be  taken  together  and 
in  its  natural  connection.  The  judge  said,  "the  next  question 
is,  could  the  request,  if  made,  have  be^i  granted  by  defendant ; 
did  it  have  the  motive  power  there?  Ernest  Bills  declares  it 
had ;  the  conductor  says  it  had  not,  and  also  testifies  that  he 
did  not  telegraph  to  Utica,  where  defendant  had  several  en- 
gines. I  leave  it  as  a  question  of  fact  for  you  to  decide  whether 
it  was  not  gross  negligence  in  the  company  to  omit  to  send  for 
assistance  when  such  help  could  readily  have  been  obtained." 
This  was  not  at  all  an  instruction  as  matter  of  law  that  it  was 
negligence  not  to  send  to  Utica  for  help.  The  presence  of  en- 
.  gines  there  was  only  one  of  the  elements  involved  in  the  ques- 
tion submitted.    What  the  court  did  charge  waa  that  "  if  lielp 
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could  readily  have  been  obtained  "  the  jury  might  find  the  fact 
of  negligence  from  the  omission  to  send  for  it.  There  was  very 
much  of  evidence  tending  to  show  that  help  was  near  and  could 
1)e  readily  obtained.  According  to  the  statements  of  plaint- 
iffs witnesses  the  work  engine  which  did  come  to  their  relief 
was  passed  by  the  freight  train  at  St.  Johnsville,  a  few  miles 
away.  That  engine  did  draw  back  the  cars,  from  the  flood  to 
the  station  at  Palatine  Bridge.  It  is  not  easy  to  see  why,  if  it 
could  do  that,  it  could  not  also  do  the  further  work  of  placing 
the  cattle  cars  alongside  of  the  shutc  or  platform.  There  is 
some  evidence  that  it  became  disabled;  when,  we  do  not  know. 
There  is  no  proof  that  it  happened  before  plaintiffs  request  or 
its  frequent  repetitions.  When  first  made  the  engine  was  evi- 
dently in  working  condition.  And  it  is  significant,  that  when 
last  made,  at  about  8  o'clock  in  the  evening,  the  refusal  of  the 
conductor  is  grounded,  not  on  any  alleged  disability  of  the  work 
engine,  but  solely  on  the  ground  that  the  men  were  all  tired 
out.  If  all  the  motive  power  at  hand  was  then  in  fact  disabled, 
it  is  very  strange  that  the  fact  was  not  stated,  and  that  a  much 
less  cogent  reason  was  assigned  for  the  refusal.  It  further  ap- 
pears that  at  some  time  during  the  day  a  train  came  from  Fonda 
with  three  or  four  engines.  There  were,  therefore,  facts  indi- 
cating that  motive  power  might  have  been  readily  obtained,  if 
only  sought  for,  and  that  without  sending  so  far  away  as  Utica. 
The  question  of  negligence  was  left  to  the  jury  on  all  these 
facts,  and  with  no  stronger  instruction  than  that  help  should 
liave  been  sought  if  it  could  have  been  readily  obtained. 
But  if  'the  natural  and  fair  import  of  the  charge  was  that  the 
jury  might  determine,  from  all  the  facts  before  them,  that  it 
was  negligence  not  to  send  for  assistance  to  TJtica,  we  still 
think  the  charge  was  not  objectionable.  If,  as  the  defendant 
claimed,  and  as  was  broadly  asserted  at  the  argumient,  there 
was  no  motive  power  present,  competent  to  move  the  train, 
when  plaintiffs  agent  requested  opportunity  to  unload,  it  must 
follow  that  the  nearest  help  was  at  TJtica.  We  cannot  say  as 
matter  of  law  that  the  defendant's  agents  were  not  bound  to 
send  for  the  nearest  help  in  the  emergency,  even  if  it  was  forty 
Siukkls-Vol.  XXXIX.       2 
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miles  away.  The  question  of  negligence,  under  the  circum- 
stances, was  one  of  fact.  We  may  have  an  opinion  about  it, 
but  it  is  the  judgment  of  the  jury  which  controls.  If,  as  was 
said  on  the  argument,  we  ought  not  to  lay  it  down,  as  a  rule  of 
law,  that  it  was  negligence  not  to  send  to  XJtica  for  engines, 
neither,  on  the  other  hand,  ought  we  to  say,  as  matter  of  law, 
that  it  was  not  negligence  to  omit  the  effort,  in  the  unforeseen 
emergency  which  had  arisen,  and  under  the  circumstances  es- 
tablished. The  importance  of  not  invading  the  province  of 
the  jury  in  actions  of  this  nature  was  well  stated  in  WiUia  v. 
Long  lalaaid  B.  R.  Co.  (34  N.  Y.  679).  It  was  said  that  on 
the  trial  of  such  an  issue,  if  there  is  any  doubt,  however  slight, 
either  as  to  what  facts  are  established  by  the  testimony,  or  as 
to  the  conclusion  in  respect  to  the  fact  of  negligence  that  may 
be  drawn  legitimately  from  the  circumstances  proved,  by  the 
average  of  men  of  common  sense,  ordinary  experience,  and  fair 
intentions,  the  case  should  not  be  taken  from  the  jury.  If  there 
was  no  help  nearer  than  Utica,  to  say  that  the  conductor  was 
not  bound  to  send  for  it,  is  to  measure  in  miles,  and  by  dis- 
tance, as  matter  of  law,  tlie  duty  of  the  defendant.  If  forty- 
three  miles  is  too  far,  how  many  miles  shall  the  law  determine 
as  the  range  within  which  he  ought  to  seek  help  ?  To  say  that 
he  was  not  bound  to  send  to  Utica  for  assistance  because  it  was 
forty-three  miles  away  is  to  say  that  he  could  leave  these  cattle 
to  starve  without  an  eflEort,  if  no  help  was  nearer.  The  call 
for  help  would  take  but  minutes.  Two  or  three  hours,  per- 
haps, would  have  brought  it,  at  an  expenditure  to  the  com- 
pany, altogether  trifling  compared  with  its  possible  liability  for 
the  injury  threatened.  An  imforeseen  emergency  had  arisen, 
one  not  provided  for  by  the  ordinary  facilities  and  routine.  What 
could  be  reasonably  done  to  ward  off  the  evil  should  have  been 
done,  and  if  nothing  could  be  done  except  to  send  to  Utica 
for  an  engine,  because  there  was  no  motive  power  nearer,  ob- 
tainable or  likely  to  be  obtained  within  a  reasonable  time,  the 
question  of  duty,  under  all  the  circumstances  of  the  case,  was 
very  clearly  one  for  the  good  sense  and  judgment  of  the  jury 
and  not  a  question  of  law  for  the  court.    We  do  not,  therefore, 
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appreciate  the  alleged  error  of  the  charge.  We  think  it  fairly 
and  correctly  presented  the  qnestion  of  negligence,  in  not  send- 
ing for  motive  power  which  could  be  readily  obtained,  to  the 
consideration  of  the  jury. 

The  next  exception  argued  was  taken  to  tiie  following  lan- 
guage of  the  charge,  viz. :  "  If  the  engine  was  disabled  by  the 
express  negligence  and  recklessness  of  the  defendant's  agents^ 
then  their  refusal  to  place  the  cars  where  plaintiff  could  have 
unloaded  them,  if  such  refusal  was  made,  was  not  to  be  excused 
by  an  absence  of  motive  power  to  comply  with  the  request." 
The  criticism  at  the  bar  upon  this  proposition  is  that  there  was 
no  evidence  of  negligence  in  running  the  train  into  the  water ; 
that  it  was  the  duty  of  the  conductor  to  proceed  to  his  destina- 
tion, if  possible ;  and,  as  other  engines,  with  lower  fire-boxes, 
had  succeeded  in  passing  the  flood,  it  was  his  duty  to  make  the 
attempt.  This  argument  is  very  just  and  forcible,  and  doubt- 
less was  urged  to  the  jury  as  a  reason  why  they  should  draw  a 
conclusion  in  accordance  with  it  It  may  be,  however,  that 
they  did  not,  and  hence  it  is  necessary  to  see  if  there  was  any 
evidence  from  which  an  inference  of  negligence  was  possible. 
All  the  facts  of  the  flood  were  before  the  jury.  News  of  the 
danger  in  advance  reached  this  freight  train  at  Utica  and 
alarmed  the  plaintiff's  agent,  and  caused  a  long  delay  at  that 
point  for  information  or  orders.  When  the  train  reached 
Palatine  Bridge  it  found  'the  inundation.  This  was  caused  by 
an  ice  gorge  at  a  narrow  point  of  the  river  which  set  the  water 
back  over  the  adjoining  lands.  The  water,  at  the  station,  was 
already  one  foot  over  the  rails  and  rapidly  rising.  The  con- 
ductor knew  that  until  the  ice  gorge  gave  way  the  water  must 
continue  to  rise.  He  knew,  too,  from  the  experience  of  former 
occasions,  that  the  high  water  was  likely  to  be  brief,  and  if  he 
waited  the  breaking  up  of  the  dam  the  danger  would  swiftly 
abate.  Instead  of  waiting  he  chose  to  plunge  into  the  flood 
and  risk  the  chances.  He  knew  the  track  before  him,  and  that 
there  were  points  where  it  sagged  or  was  depressed,  and  that 
in  such  a  basin  the  water  would  be  necessarily  deeper.  He, 
therefore,  ventured  an  experiment.     He  took  the  risk  of  just 
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what  happened.  The  water  deepened  but  he  persisted.  As 
the  danger  increased  it  was  possible  to  retreat.  He  chose  to 
push  on  and  take  the  chances.  When  he  reached  the  sag  the 
water  mastered  his  fires  and  left  the  train  helpless:  It  is 
impossible  to  say  that  in  all  this  there  was  no  evidence  of 
negligence.  The  question  is  not  what  our  judgment  would 
have  been,  but  whether  the  facts  admitted  of  an  inference  that 
the  engine  was  disabled  by  negligence.  We  think  they  do 
tend  to  establish  it,  at  least  so  far  as  to  raise  a  question  of  fact 
for  the  jury.  But  a  graver  suggestion  is  that  the  act  of  alleged 
negligence  occurred  before  the  request,  and  that  indirectly  the 
negligent  delay,  claimed  to  be  excused  by  the  contract  anJ  not 
made  a  ground  of  recovery,  became  available  to  the  plaintiff. 
We  must  not  forget  the  manner  in  which  the  question  arose. 
We  had  decided  in  this  same  case,  in  distinct  terms,  that  "  in 
the  unforeseen  contingency  which  had  arisen,  it  was  the  duty  of 
the  d^endant's  servants,  who  had  the  entire  control  of  the 
motive  power,  to  comply,  if  practicable,  with  the  reasonable 
request  of  the  plaintiff's  agent,  to  place  the  train  in  the  posi- 
tion which  was  necessary  to  enable  him  to  save  the  property 
under  his  care  from  destruction."  That  was  the  duty  imposed. 
The  reasonable  request  was  made  and  it  was  refused.  One 
ground  on  which  the  refusal  was  sought  to  be  justified  was 
that  there  was  no  other  motive  power  present  except  the  train 
engine  and  that  was  disabled  by  the  water.  The  validity  of 
that  excuse  was  denied  by  the  court  if  the  engine  was  so  disabled 
by  negligently  and  recklessly  running  it  into  the  flood.  That 
was  only  saying  that  the  defendant  should  not  plead  its  own 
previous  negligence  as  an  excuse  for  the  inability  to  perform 
a  distinct  and  affirmative  duty.  It  did  not  give  the  plaintiff 
any  benefit  from  defendant's  negligent  delay,  but  merely  pre- 
vented the  latter  from  having  the  benefit  of  it  as  an  excuse. 
Does  one  who  knows  he  may  have  a  duty  to  perform  escape  its 
obligation  by  willfully  or  negligently  incapacitating  himself 
beforehand  from  performing  it?  It  was  the  train-master's 
duty,  if  likely  to  be  delayed  by  the  flood,  to  place  these  cars 
where  the  cattle  could  be  fed  and  watered.     Ho  could  have 
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done  that  before  heran  into  the  water.  He  knew  if  liis  experi- 
ment failed  he  would  be  unable  to  move  the  cars  with  the 
engine  at  his  command.  He  negligently  took  the  risk.  Tlie 
evil  happened.  He  could  not  move  the  cars  when  the  necessity 
arose,  and  the  fault  was  his  own.  To  sustain  as  an  excuse  his 
inability  to  do  a  duty  imposed  by  the  emergency,  which 
inability  grew  out  of  his  precedent  negligence,  is  to  allow  him 
to  take  advantage  of  his  own  wrong.  If,  when  the  necessity 
arose,  the  disability  of  his  train  engine  had  occurred  without 
his  fault  and  no  other  was  at  hand,  a  different  case  would  have 
been  presented.  Occurring  by  his  f aultj  the  duty  of  procuring 
other  motive  power  to  take  the  place  of  that  negligently 
disabled  became  pressing ;  the  demand  for  it  more  just  and 
equitable;  the  extent  of  inconvenience  to  warrant  a  refusal 
much  greater  and  more  serious.  We  think,  therefore,  the 
court  did  not  err  in  submitting  this  question  to  the  jury,  and 
that  the  exception  taken  was  not  well  founded. 

Upon  the  question  of  damages  two  requests  to  charge  were 
made  and  refused  which  may  be  considered  together,  as  involv- 
ing substantially  the  same  inquiry.  One  was  that  if  the  jury 
believed  it  was  unsafe  to  unload  the  cattle  at  Palatine  Bridge 
the  plaintiff  could  not  recover  on  account  of  the  conductor's 
refusal ;  and  the  other  was,  that  if  tlie  jury  thought  the  cattle 
would  have  been  injured  by  taking  them  through  the  water, 
that  could  be  considered  on  the  question  of  damages.  The 
diflSculty  underlying  both  requests  is  that  the  possibility  of 
injury  to  the  cattle  from  unloading  them  at  Palatine  Bridge 
was  matter  of  pure  surmise  and  speculation.  There  was  no 
evidence  which  made  such  an  injury  even  probable.  Some 
accident  might  have  happened ;  the  supposition  of  the  defend- 
ant's counsel  that  some  of  the  cattle  might  have  been  drowned 
may  be  admitted  as  a  possibility ;  but  the  damages  which  the 
plaintiff  actually  did  sustain  cannot  be  mitigated  by  speculating 
upon  what  might  have  happened  if  a  request  refused  had  been 
granted.  Its  refusal  rendered  damage  to  the  cattle  certain. 
That  injury  the  plaintiff  had  the  right  to  seek  to  avoid.  He 
could  take  the  risk  of  unloading.     The  act  would  be  his.    He 
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only  would  be  responsible  for  the  consequences.  The  defend- 
ant cannot  refuse  him  this  opportunity,  and  claim  to  be  re- 
leased from  the  damages  which  actually  did  result,  upon  what 
is  necessarily  a  mere  guess  or  surmise  that  damages  would 
have  followed  the  unloading.  No  duty  or  obligation  of  the 
contract  of  the  carrier  would  have  been  violated  by  permitting 
the  plaintiff  to  unload.  It  would  be  his  act,  and  not  that  of 
the  defendant,  and  he  could  not  be  heard  to  complain  of  the 
granting  of  his  own  request,  or  of  the  consequences  of  his  own 
act.  4 

A  further  question  was  raised  upon  the  facts  which  occurred 
at  TJtica.  The  plaintiff's  agent  there  requested  the  conductor 
to  place  his  cars  in  a  convenient  position  for  unloading,  which 
request  was  refused.  With  reference  to  that  transaction  the 
court  was  ajsked  to  charge  that  the  defendant  was  not  liable 
for  any  alleged  failure  or  refusal  to  leave  the  cars  containing 
the  plaintiff's  cattle  at  Utica.  The  court  declined  to  charge  in 
that  form,  but  left  it  to  the  jury  to  say  whether  it  was  reason- 
able to  make  the  request  at  Utica,  and  that  the  defendant  was 
bound  to  grant  the  request  so  far  as  to  haul  the  cars  where 
plaintiff  could  unload  them,  if  there  was  good  reason  to  be- 
lieve there  was  danger  in  going  on.  And  in  that  connection 
the  learned  judge  further  charged,  upon  the  request  of  defend- 
ant's counsel,  that  if  the  jury  should  believe  that  the  conductor 
of  the  train,  when  at  Utica,  had  reason  to  believe  that  he  could 
run  the  train  through  to  West  Albany  without  serious  deten- 
tion, then  the  company  would  not  be  liable  by  reason  of  a  re- 
fusal to  leave  the  cars  containing  plaintiff's  cattle  at  Utica,  or 
to  permit  the  plaintiff  to  unload  the  cattle  there.  Tliese  two 
instructions  of  the  charge  were  sufficiently  favorable  to  the  de- 
fendant, and  were  entirely  correct.  Taken  together  they  left 
it  to  the  jury  to  find  negligence  in  the  refusal  at  Utica  only 
in  the  event  that  the  conductor  had  not  reason  to  believe  that 
he  could  successfully  run  the  train  through  the  high  water  of 
which  he  had  been  warned.  If  he  had  no  such  reason  then 
his  refusal  to  allow  the  cattle  to  be  unloaded  at  Utica,  and  to 
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insist  upon  running  them  into  danger  would  certainly  be  neg- 
ligence.    The  charge  was  not  erroneous  in  this- respect. 

An  objection  is  taken  that  as  to  three  of  the  cars  no  request 
was  made,  and  damages  to  the  cattle  conveyed  in  them  ought 
not  to  have  been  recovered.  No  trace  of  this  objection  appears 
in  the  history  of  the  trial.  No  such  question  was  there  raised. 
It  appears  here  for  the  first  time,  and  is  in  truth  only  a  criti- 
cism upon  the  language  of  the  witnesses.  The  case  was  tried 
and  disposed  of  on  the  assumption  that  the  request  related  to 
all  the  cars.  A  suggestion  at  the  trial  that  it  did  not  would 
have  directed  attention  to  the  point  and  enabled  the  plaintiff 
to  put  it  beyond  question  if  he  did  not  acknowledge  its  truth. 
The  language  of  the  witness  did  at  first  relate  to  the  five  cars, 
but  afterward  covered  them  generally.  He  had  a  dispatch  from 
the  owner  to  unload  the  cattle  and  told  the  conductor  so.  The 
latter  was  in  no  sense  or  respect  misled  as  to  what  was^requested, 
and  we  cannot  now  permit  the  question  to  be  raised. 

The  final  objection  argued  is  that  the  whole  injury  was  from 
delay,  and  that  was  released  by  the  contract  under  which  the 
cattle  were  shipped.  But  that  is  not  the  view  taken  by  us  on 
the  previous  appeal,  or  JRstified  by  our  present  examination  of 
the  case.  There  was  no  recovery  for  delay.  That  was  not  the 
cause  of  the  injury.  If  the  cattle  had  been  fed  and  watered  no 
cause  of  action  would  have  existed.  It  is  because  they  were 
not,  through  the  sole  fault  of  the  defendant,  that  the  injury  oc- 
curred, and  the  damages  were  recovered. 

The  case  was  carefully  tried,  and  great  care  was  exercised  to 
present  the  case  to  the  jury  in  accordance  with  our  views  on 
the  previous  appeal.  We  do  not  think  any  error  was  com- 
mitted which  renders  it  our  duty  to  grant  a  new  trial. 

The  judgment  should  be  affirmed  with  costs. 

All  concur,  except  Folgbb,  Ch.  J.',  and  Easl,  J.,  dissenting, 
and  Bapallo^  J.,  absent  at  argument. 

Judgment  affirmed. 


16  Delanet  r.  Van  AuLBN.  [Fob., 


Statement  of  case. 


James  E.  Delaney,  Kespondent,  v.  William  C.  Van  Aulen, 

Appellant. 

The  will  of  K.  gave  her  residaar  j  estate,  real  and  personal,  to  her  execa- 
tors  in  trust  to  receive  the  rents  and  profits  of  the  real  estate,  to  invest 
and  keep  invested  the  personal  estate,  and  to  apply  such  rents  and  profits 
and  the  interest  or  income  of  the  personalty  to  the  use  of  her  husband  for 
life,  except  that  they  should  apply  to  the  use  of  the  plaintiff  who  the 
will  states  was  brought  up  by  the  testatrix,  "  the  sum  of  $500  per  annum 
thereout/'  until  he  reached  the  age  of  twenty-one,  after  that  '*  the  sum  of 
$1,000  thereout,"  during  tbe  life  of  her  husband,  and  after  that  **  $2,000 
thereout  during  his  natural  life.*'  There  was  no  gift  of  the  remainder. 
The  testatrix  had  a  brother  living  at  the  time  of  making  the  wilU 
who  survived  her;  at  the  date  of  the  will,  and  at  the  time  of  the  death  of 
the  testatrix  the  income  from  the  residuary  estate  was  ample  to  pay  the 
annuities  so  given  to  plaintiff  and  to  leave  a  larger  sum  for  the  husband. 
After  the  death  of  the  latter  the  property  did  not  yield  enough  to  keep 
the  real  estate  in  good  repair,  to  pay  taxes  and  incidental  expenses,  and 
to  pay  plaintiff  his  annuity.  In  an  action  asking  for  a  construction  of 
the  will  and  that  the  deficiency  be  paid  out  of  the  carpv$  of  the  estate, 
hdd,  that  the  intention  of  the  testatrix  was  that  the  gift  to  the  plaintiff 
should  be  paid  only  from  the  annual  profits  of  the  estate;  and  that  no 
part  of  the  corpus  of  the  estate  could  be  applied  to  make  up  the  de- 
ficiency; also  that  the  trust  was  to  receive  and  apply  the  income  during 
the  lives  of  the  beneficiaries  named  and  the  life  of  the  survivor. 

As  to  whether  plaintiff  has  the  right  to  have  deficiencies  in  payments 
made  up  from  increased  avails  in  after  years  quaere. 

The  old  chancery  rule  construing  testamentary  gifts  of  fixed  sums  by  way  of 
annuities  payable  out  of  rents  and  profits,  as  authorizing  the  taking  of 
a  sufficient  sum  from  the  body  of  the  estate  to  make  up  a  deficiency, 
stated  to  have  been  modified,  so  that  in  such  cases  the  intention  of  the 
testator  is  to  be  ascertained  and  effect  given  to  it. 

The  authorities  on  the  subject  collated  and  discussed. 

Delaney  v.  Van  Aulen  {Mem.,  21  Hun,  274),  reversed. 

(Argued  January  20,  1881 ;  decided  February  1,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  May  11, 1880,  affirming  a  judgment  in  favor  of 
plaintiff,  entered  on  a  decision  of  the  court  on  trial  at  Special 
Term.     (Mem.  of  decision  below,  21  Hun,  274.) 
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This  action  was  brought  by  plaintiff  as  legatee  under  the 
will  of  Mary  S.  Kirby,  deceased,  for  a  construction  of  the  will, 
he  asking  that  the  provision  for  him  ^"  bo  adjudged  to  bo  a  de- 
monstrative legacy,  payable  out  of  the  principal  of  the  estate 
in  case  of  a  deficiency  of  income,  and  that  defendant  as  trustee 
under  the  will  be  required  to  pay  out  of  the  estate  an  alleged 
deficiency." 

The  substance  of  the  wiU  in  question  and  the  material  facts 
appear  in  the  opinion. 

Samiuel  Hand  for  appellant.  Plaintiff  has  no  title  what- 
ever of  any  sort  in  the  corpus  of  the  estate.  (1  R.  S.,  729,  § 
60 ;  Boynton  v.  Hoyt^  1  Den.  53 ;  Orout  v.  Van  Schoonhoveji^ 
1  Sandf .  Ch.  336 ;  Perry  on  Trusts,  524 ;  Forbes  v.  Richard- 
son, 11  Hare,  354;  Long  y.  Slwrt,  1  P.  Wms.  403;  Creed 
V.  Greed  [H.  of  Lds.],  1  Drury  &  Warren,  416;  Addecott  v. 
AddecoU,  29  Beav.  460 ;  Hindle  v.  Taylor,  20  id.  109 ;  Baker 
V.  Baker,  6  H.  of  Lds.  Cas.  616 ;  Earle  v.  BiUmgham,  24 
Beav.  445.)  The  executors  hold  the  property  absolutely  in 
trust  for  certain  purposes,  and  they  cannot  alienate  or  apply 
any  part  of  it  to  any  other  purpose.  {In  the  Matter  of  Fero,  9 
How,  Pr.  85.)  They  cannot  change  its  investment.  (1  R.  S. 
730,  §  65 ;  Conner  v.  Jones,  18  Barb.  467 ;  BAmorev^x  v. 
Van  Rensselaer,  1  Barb.  Oh.  34. )  A  legacy  to  the  widow, 
substantially  in  lieu  of  dower,  and  accepted  by  her  as  such,  does 
not  kbate  on  a  deficiency  of  assets.  {Heath  v.  Dmdy,  1  Russ. 
Ch.  Cas.  543.) 

D.  P.  Barnard  for  respondent.  The  testatrix  intended  that 
$2,000  per  annum  of  her  property  should  go  to  the  support 
and  use  of  plaintiff.  (2  Jarman,  204,  309,  534,  537 ;  Mosdey 
V.  MarshaU,  22  N.  T.  200  ;  Stewart  v.  Chambers,  2  Sandf. 
Ch.  382.)  The  annuity  is  in  the  nature  of  a  demonstrative 
legacy,  and  on  a  failure  of  the  fund  is  to  be  made  good  out  of 
the  general  assets.  (2  Story's  Eq.  Jur.,  §  1064a;  Willard^s 
Eq.  Jur.  502;  Walton  v.  Walton,  7  Johns.  Ch.  258,  262; 
Fnders  v.  End&rs,  2  Barb.  S.  C.  362,  365,  367 ;  Neiotm  v. 
SiCKELs  —  Vol.  XXXIX.  3 
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Stanley,  28  N.  T.  61 ;  PierreporU  v.  Edwards,  25  id.  128 ; 
Williams  on  Executors,  995,  996,  1000,  1004 ;  1  Eoper,  192, 
203,  218,  §§4,  193,  199,  208,  219,  220,  233;  la  Orioe  v. 
Finch,  3  Meriv.  50 ;  WUcox  v.  Rhodes,  2  Russ.  Ch.  452 ; 
Gha/uxyrth  v.  Beech^  4  Ves.  Ch.  555  ;  Gillaume  v.  Alder- 
Tiey,  15  Ves.  383  ;  Sadler  v.  Turner,  8  id.  617 ;  Raymond 
V.  Brodbelt,  5  id.  199 ;  Kirhpatrich  v.  Kirhpatrick,  cited  in 
Roberts  v.  Peacock,  4  id.  159;  Mann  v.  Copland,  Madd. 
223 ;  Creed  v.  Creed,  CI.  &  F.  491 ;  1  Shep.  Touchstone,  433.) 

FoLGER,  Ch.  J.  The  testatrix,  by  her  will,  provided,  first, 
for  the  payin^it  of  her  debts  and  funeral  expenses,  and  the 
purchase  of  a  burial  plot  and  the  erection  of  a  monument. 
She  then  made  a  specific  bequest  to  a  cousin  of  a  few  chattels 
of  domestic  or  social  use.  She  then  devised  and  bequeathed 
to  her  executors,  whom  she  named  in  her  will,  and  to  the  sur- 
vivor of  them,  all  the  residue  of  her  estate,  real  and  personal 
(she  had  both),  in  trust,  to  receive  the  rents  and  profits  of  the 
real  estate,  and  to  invest  and  keep  invested  the  personal  estate, 
and  to  apply  those  rents  and  profits,  and  the  interest  or  in- 
come of  the  personal  estate,  to  the  use  of  her  husband  for  his 
life,  except  that  they  should  apply  to  the  use  of  the  plaintiflE 
in  this  suit,  who,  the  will  says,  was  brought  up  by. her,  the 
sum  of  $500  per  annum  thereout,  till  he  reached  twenty-one, 
after  that  $1,000  per  annum  thereout,  during  the  life  of  the 
husband  ;  and  after  his  death  $2,000  per  annum  thereout,  dur- 
ing the  natural  life  of  the  plaintiff.  There  is  no  devise  or  be- 
quest of  the  remainder  after  the  death  of  the  plaintiff,  though 
she  had  a  brother  living  when  she  made  the  will,  and  who  sur- 
vived her,  and  is  the  defendant  in  this  suit  and  the  cousin 
above  spoken  of.  At  the  date  of  the  will,  and  at  the  time  of 
the  death  of  the  testatrix,  the  rents  and  profits  of  the  realty, 
and  the  income  from  the  personalty,  were  ample  to  pay  to 
the  plaintiff  the  varying  annuities  contemplated  by  the  will 
for  him,  and  to  leave  a  larger  sum  for  the  use  of  the  husband. 
At  those  date  sshe  occupied  one  piece  of  the  real  estate  as  a 
homestead ;  other  real  estate  yielded  $5,000  per  annum.     The 
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pei-sonal  property  was  a  mortgage  of  $18,000  at  seven  per 
cent  interest.  Since  her  death^  and  since  the  death  of  her 
husband,  in  the  mntations  of  affairs,  the  property  has  failed  to 
yield  enoagh  to  keep  the  real  estate  in  good  repair,  to  pay  taxes 
and  other  incidental  expenses,  and  to  piit  the  trustee  in  funds 
with  which  to  pay  the  plaintiff  his  annuity.  The  plaintiff  asks 
judgment  in  this  suit,  for  a  construction  of  the  will ;  and  that 
the  provision  for  him  be  adjudged  a  demonstrative  legacy,  pay- 
able out  of  the  catpua  of  the  estate,  whenever  there  is  a  defi- 
ciency of  rents  and  income ;  and  that  a  deficiency  that  had  in 
fact  arisen  when  the  suit  was  begun  be  paid  therefrom. 

Tliere  can  be  no  question  that  the  testatrix,  when  she  made 
her  will,  looked  upon  the  rents,  profits  and  income  of  her  estate 
as  enough  to  pay  this  annuity,  to  leave  a  larger  sum  for  the 
use  of  her  husband  during  his  life,  and  for  a  surplus  for  her 
next  of  kin  after  his  death.  She  designated  the  profits  as  the 
fund  from  which  the  sum  should  come  with  which  to  pay  the 
annuity.  But  the  inquiry  may  not  stop  there.  It  is  to  be 
pushed  further,  until  it  is  learned  whether  she  meant  if  that 
fund  failed,  that  nevertheless  the  plaintiff  should  be  paid  his 
annuity  every  year  in  full,  though  the  body  of  the  estate  should 
be  impaired  or  consumed,  and  her  husband  in  his  life-time, 
and  her  next  of  kin  after  his  death,  get  nothing.  This,  at  first 
blush,  seems  a  purpose  so  extreme  as  not  to  be  attributed  to 
the  testatrix,  unless  the  words  she  has  used,  as  coTistrued  by 
inexorable  rules,  and  the  circumstances  of  the  case,  clearly 
lead  thereto.  The  word*  of  the  will  are  to  the  effect  that  the 
rents,  profits  and  income  of  the  estate  shall  furnish  the  means 
to  pay  the  plaintiff's  annuity.  They  are  given  to  the  execu- 
tors in  trust  to  receive  and  apply.  Generally  speaking,  the  in- 
terpretation of  the  words  "  rents  and  profits  "  is,  that  they  mean 
tlie  annual  rents  and  profits.  {Heneage  v.  Lord  Andover^  3 
Tounge  &  Jervis,  360 ;  Allan  v.  Backhouse^  2  Ves.  &  Beames, 
65.)  If  there  were  no  contrary  adjudication  it  could  be  fairly 
argued  that  a  direction  to  raise  money  by  annual  rents  and 
profits  is  to  be  put  in  contradistinction  to  a  sale  and  mortgage. 
(2  Ves.  &  Beames,  aujpra.)     Indeed  the  Vice-Chancellor  of 
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England,  in  Forbes  v.  Richa/rdson  (11  Hare,  364)  said:  "I 
do  not  find  any  case  where  a  direction  for  payment  out  of  an- 
nual rents  and  profits  has  been  held  to  give  a  right  against  the 
corpus^  or  beyond  the  annual  or  current  rents  and  profits." 
This  remark,  however,  in  view  of  other  decisions,  must  be  con- 
fined to  a  direction,  where  the  word  "  annnal "  is  expressly  or 
by  most  clear  implication  attached  to  the  words  "  rents  and 
profits."  It  is  not  too  much  to  say,  however,  that  the  meaning 
most  naturally  to  be  got  from  a  direction  to  take  rents  and 
profits  and  thereout  to  pay  a  sum  of  money  would  confine  the 
means  to  pay  to  the  moneys  derived  from  the  rents  and  profits 
as  they  came  to  hand  from  year  to  year,  and  would  not  extend 
to  an  appropriation  of  the  body  of  the  estate.  Lord  Eldon 
said  in  BooUe  v.  Blundell  (1  Mer.  192) :  "  If  I  were  asked 
this  question  anywhere  but  in  Westminster  Hall,  I  should 
answer  in  the  afiirmative,  that  by  profits  he  probably  meant  an- 
nual profits  only."  Judge  Cowen,  in  Bloomer  v.  Waldron  (3 
Hill,  361)  indicates  the  same  opinion,  and  says  that  the  natural 
and  obvious  meaning  of  the  words  has  been  departed  from  in 
chancery  to  such  a  degree  as  may  entrap  a  plain  man ;  and 
that  a  forced  and  unnatural  interpretation  has  been  gone  into 
in  pressing  exigencies.  Yet  that  interpretation  has  become, 
with  some  limitations, .  a  well-established  rule,  of  chancery. 
"  Whatever  might  have  been  the  interpretation  of  these  words 
had  the  case  been  new,  whatever  doubt  might  arise  upon  them 
as  denoting  annual  or  permanent  profit,"  says  Sir  Thomas 
Plumer,  *'  it  is  now  too  late  to  spectllate,  this  court  having  by 
a  technical,  artificial  but  liberal  construction,  in  a  series  of  au- 
thorities, admitting  it  to  be  the  natural  meaning,  extended 
those  words,  when  applied  to  the  object  of  raising  a  gross  sum 
at  a  fixed  time,  when  it  must  be  raised  and  paid  without  delay, 
to  a  power  to  raise  by  sale  or  mortgage,  unless  restrained  by 
other  words."  {Allan  v.  Backhouse^  supra.)  He  cites  and 
discusses  many  cases  and  adds:  "The  rule  has  now  become 
an  established  one  of  construction,  not  permitting  the  court  to 
exercise  any  discretion."  That  was  in  1813.  Two  things  are 
to  be  noticed  in  the  first  of  these  remarks,  as  somewhat  limit- 
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ing  the  extent  of  it.  First,  that  the  object  of  the  power  is  to 
raise  a  gross  sum  at  a  iixed  time,  which  must  be  raised  and 
paid  without  delay,  and,  second,  that  the  direction  is  not  re- 
strained by  other  words.  Many  of  the  cases  are  where  legacies 
are  to  be  paid  out  of  the  profits ;  a  legacy  is  a  gross  sum;  and 
generally  to  be  paid  at  a  fixed  time  and  without  delay.  8ome 
of  them  are  cases  of  annuities  which,  though  payable  from 
time  to  time,  are  at  each  time  of  payment  gross  sums  and  payable 
at  fixed  times.  An  annuity  falls  within  the  rule,  unless  the  other 
words  of  the  will  restrain  it.  We  think  though  that  later  ad- 
judications have  somewhat  relaxed  the  rule,  looking  at  the 
purpose  that  first  set  it  up,  viz. :  by  a  liberal  construction  of 
the  words  of  the  testator  taking  them  to  amount  to  a  direction 
to  sell,  so  as  to  obtain  the  end  that  the  testator  intended  by 
raising  the  money.  (2  Story's  Eq.  Jur.,  §  1064  a ;  Green  v. 
UdehieTy  1  Atk.  605.)  So  that  ithas  come  in  the  course  of  judg- 
mentj  that  not  only  the  other  words  of  the  will  may  restrain 
the  operation  of  the  rule,  but  so  may  all  other  indications  which 
courts  are  wont  to  note,  in  order  to  gather  the  intention  of  the 
maker  of  a  disposing  instrument  in  writing.  The  courts  have 
been  ready  to  take  hold  of  the  context  of  wills  to  hold  the  rule 
in  check.  ( Wilson  v.  HallUeyy  1  Russ  &  Mylne,  590 ;  SmaU 
V.  Wing^  5  Bro.  P.  0.  [Tomlin's  ed.]  66  ;  3  Tounge  &  Jervis, 
nipra.)  And  where  the  rule  has  been  applied,  the  use  of  it 
has  at  times  been  justified,  only  by  such  being  the  intention 
of  the  testator  as  derived  from  all  the  words  of  the  will. 
(Schermerhome  v.  Scherm^home^  6  Johns.  Ch.  70.)  Indeed,  it 
may  now  be  said  that  there  is  no  principle  whatever  involved 
in  these  cases,  save  to  ascertain  what  is  the  testator's  intention 
and  to  carry  that  intention  into  effect  {Baker  v.  Baker ^  6 
H.  of  L.  616) ;  wherein  that  construction  is  to  be  given,  that 
under  the  circumstances  appears  to  be  the  correct  one,  each 
case  getting  little  aid  from  the  authorities,  and  depending  in  a 
great  degree  upon  its  own  circumstances  and  language.  (Id. ; 
per  Lord  Chelmsfobd,  Lord  Chancellor ;  per  Lord  Caibns, 
L.  J. ;  Bwoh  V.  SherraU,  L.  R.,  2  Ch.  App.  642,  [*  644].)  As 
expressed  by  Lord  Cbanworth,  in  Baker  v.  Baker  {eypra)^  the 
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real  question  is,  is  that  which  is  given,  give'h  as  an  annuity,  or 
as  the  interest  of  a  fund  ;  does  the  language  of  the  testator  im- 
port that  a  sum  at  all  events  is  annually  to  be  paid  out  of  his 
general  estate,  or  only  that  it  is  the  interest,  or  a  portion  of 
tlie  interest,  of  a  capital  sum  that  is  to  be  set  apart.  So 
Denio,  J.,  says :  "  No  positive  rule  of  ready  application  to 
every  case  can  be  laid  down,  but  each  will  depend  upon  a  con- 
sideration of  all  the  material  provisions  of  the  will  to  be  con- 
strued, and  of  the  extrinsic  circumstances  respecting  the  tes- 
tator's family  and  estate,  which  may  be  fairly  brought  to  bear 
on  the  question  of  intent "  ;  (see  Pierrepont  v.  Edwa/rdsj  25 
JN".  T.  128),  the  authority  of  which  case,  it  is  plain,  fettered  the 
judgment  of  the  learned  General  Term.  He  further  says, 
that  "  the  leading  principle  of  the  cases  is  that  when  the  tes- 
tator bequeathes  a  sum  of  money,  or  which  is  the  same  thing, 
a  life  annuity,  in  such  a  manned  as  to  show  a  separate  and  in- 
dependent intention  that  the  money  shall  be  paid  to  the  legatee 
at  all  events,  that  intention  will  not  be  permitted  to  be  over- 
ruled merely  by  a  direction  in  the  will  that  the  money  is  to  be 
raised  in  a  particular  way  or -out  of  a  particular  fund,"  and 
cites  DicJcin  v.  Edwards  (4  Hare,  273).  We  cannot  fail  to 
perceive  that  the  rigid  rule  stated  in  AUan  v.  BacJchxmae 
{supra)  has  been  relaxed,  and  that  the  courts  may  now  exercise 
their  judgment.  And  the  question  arises  in  every  such  case, 
which  was  the  primary  and  most  material  portion  of  the  testa- 
toil's  intent,  and  which  was,  in  his  mind,  the  incident  to  such 
primary  intention  (Id.),  and  this  n^ay  be  gathered  from  the 
context  of  the  will,  and  from  such  extrinsic  circumstances  as 
are  properly  taken  into  view  in  such  a  case. 

Let  us  then  look  first  at  the  will  in  all  its  parts.  The  de- 
vise and  bequest  is  of  the  residue  of  the  estate  of  the  testatrix, 
real  and  personal,  and  though  the  trust  is  to  receive  the  rents, 
profits  and  income,  this  does  not  prevent  the  vesting  in  the 
executors  of  the  legal  title  during  the  life  of  the  cestuis  que 
trust.  (1  R.  S.  72»,  §  65,  sub.  3 ;  id.  729,  §  60 ;  Craig  v. 
Craig^  3  Barb.  Ch.  76-94.)  The  direction  to  keep  the 
personal  estate  invested  on  bond  and  mortgage  and  in  public 
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Stocks  is  not  an  indication  of  much  weight  that  the  body  of 
the  fund  shall  not  be  liable  for  the  full  and  prompt  payment 
of  the  annuity.  Many  of  the  cases  to  the  contrary*  show- 
equivalent  directions.  But  the  direction  how  to  apply  the 
moneys  received  by  the  executors  has  much  significance.  It 
reads  thus :  "  To  apply  said  rents  and  profits  of  real  estate, 
and  interest  or  income  of  peirsonal  estate,  to  the  use  of  my  hus- 
band William  L.  Kirby  during  his  natural  life.'^  Here  is  not 
a  direction  to  pay  a  fixed  sum  at  a  specified  time,  and  without 
delay,  but  to  devote  that  which  is  received,  be  it  more  or  less, 
to  the  use  of  the  beneficiary.  Clearly  this  is  not  given  as  an 
annuity.  It  is  given  as  the  current  avails  of  a  fund.  It  does 
not  import  that  a  sura,  at  all  events,  is  annually  to  be  paid  out 
of  the  estate,  but  only  that  the  profits  of  a  capital  sum,  that  is 
to  be  set  apart,  are  to  be  so  paid.  It  is  manifestly  impossible 
ever  to  say,  so  long  as  the  trust  property  yields  any  profits  or 
income,  that  the  husband  is  to  have  any  thing,  more  or  less, 
than  the  sum  annually  yielded,  or  to  have  it  from  any  other 
source  than  from  the  annual  yield.  In  his  case  there  never  could 
be  a  claim  that  the  body  of  the  trust  fund  should  be  cloven  in  two 
to  yield  him  a  sum  ;  for  the  query  would  be  at  once  what  sum  1 
No  sum  is  named  that  he  is  to  have.  There  is  no  determinate 
.  time  for  raising  it.  (1  Atk.,  supra,  p.  507.)  He  is  to  have  rents 
and  profits  and  income,  be  they  more  or  less.  He  is  to  have 
them  when  they  come  in,  be  it  sooner  or  later.  As  to  her  hus- 
band then,  there  is  nothing  to  show  an  intention  in  the  testatrix 
that  the  corpus  of  the  estate  should  be  taken  for  his  use ;  rather 
the  contrary  is  shown,  that  he  is  to  have  only  annual  rents,  profits 
and  income,  though,  they  vary  in  amount,  from  year  to  year. 
At  once,  the  query  arises,  did  the  testatrix  intend,  could  she 
have  intended,  better  things  for  the  youth  she  had  brought  up, 
than  for  the  man  she  had  married  and  Kved  with  until  death  ? 
Now  the  provision  for  the  plaintiff  is  not,  in  the  full  sense  of 
the  word,  one  independent  of  that  for  the  husband.  It  is 
grafted  upon  it.  It  is  by  way  of  exception  from  it.  The  exec- 
utors are  to  apply  all  the  rents,  profits  and  income  to  the  use 
of  the  husband,  except  that  they  shall  apply  to  the  use  of 
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James  E.  Delaney,  thereout,  the  suras  named  in  the  will ;  one 
of  them  yearly,  until  he  arrived  at  age ;  after  that,  another 
yearly,  during  the  life-time  of  the  husband,  and  after  the  de- 
cease of  the  husband,  another  yearly  during  his  own  life-time. 
The  money  for  Delaney  is  excepted  out  of  other  moneys.  Those 
other  moneys  are  to  be  raised  in  a  certain  way.  Can  the  thing 
to  be  excepted  out  of  another  be  raised  in  a  different  way  from 
that  other?  If  it  can,  and  shall  be,  then  it  will  not  be 
money  from  those  moneys,  but  other  money,  and  not  a  part 
taken  from  those  moneys.  The  effect  of  this  exception,  dur- 
ing the  life-time  of  the  husband,  is  that  the  sum  named  for  the 
use  of  Delaney  was  first  to  be  deducted  from  the  yearly  avails 
of  the  estate,  and  the  residue  to  be  applied  to  the  use  of  the 
husband.  If  Delaney  had  died  during  the  husband's  life,  the 
latter  would  have  t^ken  the  whole  yearly  avails.  (16  N.  Y. 
368.)  This  was  tantamount  to  a  gift  to  the  husband  of  a  life- 
interest  in  the  residue  and  overplus  of  the  rents  and  profits, 
after  the  satisfaction  of  a  certain  yearly  charge  thereon.  That 
form  of  gift  has  been  held  to  be  a  manifest  declaration,  that 
the  charge  is  to  be  satisfied  out  of  the  same  rents  and  profits 
of  which  the  residue  is  so  given.  (Heneage  v.  Zord  Andover 
supra,)  It  is  true  that  she  contemplated,  as  the  will  shows,  that 
Delaney  would  survive  her  husband*;  but  it  shows  also,  that  she 
contemplated  that  each  would  live  after  her,  to  take  the  provis- 
ion made  for  him.  *  We  have  seen  that  the  provision  for  the 
husband  does  not  bring  the  case  within  the  rule  invoked  for  this 
plaintiff.  It  is  not  to  be  said  that  an  exception  from  that  pro- 
vision is  greater  and  more  forceful  in  this  respect  than  the  pro- 
vision itself.  For  consider  that  the  rule  grew  up,  by  the  courts 
striving  to  carry  out  the  intent  of  the  testator,  that  a  gift 
made  by  him  should  be  enjoyed,  though  the  particular  means 
he  looked  to  and  named  for  the  purpose  failed  therefor.  Now 
the  intent  of  the  testatrix  here  was  as  much,  if  not  more,  tliat 
her  gift  to  her  husband  should  be  enjoyed,  as  that  to  Delaney 
should,  and  we  cannot  therefore  say  that  she  had  an  intention 
that  Delaney's  gift  should  be  satisfied,  to  the  impairment  or 
consumption  of  the  estate,  for  that  would  be  the  destruction 
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of  the  gift  to  the  husband  and  a  thwarting  of  her  intentions 
for  him.  Both  intentions  can  be  better  carried  out,  by  saying 
that  the  annual  avails  shall  alone  be  used  as  far  as  they  will  go 
and  the  corpus  be  preserved  intact  to  make  an  annual  yield. 
For  to  attribute  the  other  intention  to  the  testatrix  would  be 
also  to  attribute  to  her  an  intention  that  in  a  possible  event, 
not  resulting  from  his  conduct,  her  husband  should  be  deprived 
of  any  share  in  her  bounty,  which  would  be  discordant  with 
all  that  the  will  and  thj8  circumstances  show. 

The  will  makes  no  disposition  of  the  fund  after  the  death  of 
Delaney.  A  like  fact,  in  other  cases,  has  been  given  different 
effects.  Here,  it  may  have  been  without  forecast,  or  in  uncon- 
cern for  the  ultimate  result.  It  is  not  certain  how  it  was.  Slie 
left  a  brother  who  was  her  only  heir  at  law  and  next  of  kin. 
It  is  not  impossible  that  she  may  have  been  advised  that  the 
law  would  give  to  him,  or  to  his  descendants,  in  the  absence  of  a 
testamentary  disposition,  all  of  her  estate  that  should  remain 
after  the  death  of  Delaney.  We  do  not  think  that  the  lack  of 
an  especial  gift  of  the  remainder  furnishes,  in  this  case,  much 
indication  of  intention  to  charge  the  corpus.  (See  Philips  v. 
ChuUerridge^  supra.)  We  think  that  in  other  respects  the  form 
of  the  gift  to  Delaney  indicates  an  intention  that  it  shall  be 
got  from  the  annual  avails.  It  is  not  in  direct  terms  a  gift  to 
him  of  a  sum  out  of  the  profits.  It  is  an  exception  from  a 
prior  gift.  The  prior  gift  was,  in  the  mind  of  the  testatrix, 
the  first  thing.  The  way  in  which  that  was  to  be  raised  is  the 
way  not  only  for  it,  but  for  that  which  is  excepted  from  it.  If 
that  is  to  be  got  from  the  yearly  profits,  then  that  which  is  to 
be  deducted  from  it  is  also  to  begot  therefrom.  If  the  testatrix 
bad  had  a  different  intention  as  to  these  two  gifts,  in  this 
respect,  she  would  have  made  distinct  expression  of  it.  But 
the  same  expression  runs  through  the  two  gifts.  The  rents, 
profits  and  income  are  to  be  applied  to  the  use  of  her  husband, 
except  that  thereout  shall  be  a  sum  applied  to  the  use  of 
Delaney.  We  think  too  that-  it  must  be  conceded  that  the 
trust  to  receive  the  rents  and  profits,  and  to  apply  to  the  use 
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of  the  husband  daring  life,  and  to  a  certain  amount  to  the  use 
of  Delaney  during  life,  is  equivalent  to  a  trust  to  receive  dur- 
ing the  lives  of  those  beneficiaries,  and  the  life  of  the  survivor, 
and  to  apply.  Then  comes  in  the  distinction  noted  in  PhiUipa 
V.  Outteridge  (3  De  G.  J.  &  8.  *882),  for  the  right  to  receive 
the  profits  is  not  general  and  indefinite ;  it  has  a  limitation  of 
time. 

It  is  in  the  words  of  the  will,  too,  that  one  of  these  bene- 
ficiaries was  the  husband  of  the  testatrix,  and  that  the  other  is 
the  object  of  her  favor  from  having  been  brought  up  by  her. 
Naturally,  we  would  think  she  woyld  have  perferred  her  hus- 
band, as  an  object  of  favor,  to  Delaney,  and  the  will  itself  in- 
dicates that  she  did,  in  its  larger  provision  for  the  former. 
We  are  aware  that  Lord  Eldon  said  in  BooUe  v.  BlundeU 
^upra^  that  circumstances  dehors  the  will,  such  as  the  greater 
degree  of  personal  favor  which  the  testator  must  be  presumed 
to  have  felt  toward  this  or  that  object  of  bounty,  ought  to  be 
set  aside  on  a  question  like  tliis,  which  is  fit  to  be  decided  only 
by  an  examination  of  the  whole  will  taken  together.  Here, 
however,  the  will  itself  gives  to  some  extent  the  bajsis  for  the 
presumption,  in  its  description  of  the  beneficiaries,  and  in  the 
greater  sum  intended  for  one.  Besides,  it  seems  now  to  be  a 
recognized  aid  to  construction,  that  one  or  the  other  beneficiary 
named  appears  to  be  the  primary  object  of  the  testator's 
bounty.  {Per  Selden,  J.,  CUddings  v.  Seward^  16  N.  Y.  366- 
367.) 

We  may  now  see  whether  there  is  any  extrinsic  circumstance 
that  will  show  an  intention  in  the  testatrix.  {De  NoUebeck  v. 
AstoT^  13  N.  Y.  98.)  The  extrinsic  circumstance  most  signifi- 
cant is,  that  during  the  life  of  the  testatrix,  at  the  time  she 
made  her  will  and  from  thence  until  her  death,  the  avails  of 
her  estate  were  ample  to  carry  out  her  directions,  without 
trenching  upon  the  body  of  it.  She  well  knew  that  this  was  so. 
It  does  not  appear  that  she  had  any  reason  to  apprehend  that 
it  would  not  measurably  continue  to  be  so.  She  was  not  en- 
gaged in  business,  we  may  assume ;  so  that  there  could  be  no 
great  indebtedness  to  meet.     She  made  no  provisions  prior  to 


1851.]  Dblanby  v.  Vak  Aulen.  27 

Opinion  of  the  Court,  per  Folger.  Ch.  J. 

the  gift  of  the  residuum  that  would  take  largely  from  the 
.estate,  so  that  there  would  be  no  material  diminution  of  it 
before  it  reached  the  trust  fund.  The  estate  was  not  exposed 
to  the  hazards  of  business,  and  might  well  be  looked  to  as  stable. 
It  was  left  by  her  to  the  executors,  just  as  slie  had  kept  it  in 
her  life  and  found  it  sufficient  for  her  needs.  She  shaped  her 
purposes  by  measurement  of  them  with  it,  and  gave  it  with  no 
direction  for  a  change  of  its  condition,  but  rather  with  the  im- 
plied direction  to  keep  it  in  like  state.  To  be  sure,  it  must  be 
so  in.  most  cases,  that  the  testator  anticipated  that  the  profits 
would  be  enough  to  carry  out  his  purpose,  and  his  anticipation 
must  have  failed,  or  the  question  would  not  have  come  into  the 
courts,  whether  the  corpus  could  be  invaded.  Yet  that  the 
anticipation  well  founded,  is  sometimes,  of  some  effect  in  ar- 
riving at  the  intention,  is  seen  from  Baker  v.  Baker  (6  H.  of 
L.  Cases,  supra\  where  the  Lord  Chancellor  argued  against 
a  construction  that  would  take  from  the  fund  itself  to  make  up 
a  deficency  of  annual  avails,  that  such  a  course  might,  in  time, 
utterly  annihilate  the  corpus^  and  the  beneficiary  be  left  with- 
out any  provision  at  all;  and  that,  therefore,  nobody  could 
suppose  that  such  an  intention  could  ever  have  existed  in  the 
mind  of  the  testator — an  idea  which  is  peculiarly  applicable 
here,  as  it  would  not  take  long,  if  the  whole  or  a  large  part  of 
the  annuity  is  to  be  paid  yearly  from  the  fund,  to  exhaust  it 
entirely. 

For  these  reasons,  we  think  that  the  intention  of  the  testatrix 
was  that  the  gift  to  the  plaintiff  should  arise  from  the  annual 
profits  of  the  estate  only. 

We  have  not  considered  the  question,  whether  the  plaintiff 
has  the  right  to  have  deficiencies  in  yearly  payments  made  up 
from  increased  avails  in  after  years,  for  the  reason  that  neither 
the  pleadings  nor  the  facts  present  the  question. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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BosA  Waohtbl,  as  Administratrix,  etc.,  Respondent,  v.  The  " 
Noah  Widows  and    Orphans'  Benevolent  Society,  Ap- 
pellant. 

An  association  whose  memli^rs  become  entitled  to  privileges  or  rights  of 
property  therein  cannot  exercise  its  power  of  expulsion  without  notice 
to  the  member,  or  without  giving  him  an  opportunity  to  be  heard. 

It  seems  that  in  the  absence  of  any  agreement  by  the  members  or  any  pro- 
vision in  the  charter  or  by-laws  for  a  different  mode  of  service,  notice  should 
be  served  personally. 

One  of  defendant's  by-laws  provided  for  giving  written  notice  to  any  mem- 
ber in  arrears  six  months  for  dues,  calling  his  attention  to  the  fact  that 
he  will  be  stricken  from  the  roll  in  case  he  does  not  pay  his  dues.  An- 
other by-law  imposed  a  fine  for  an  omission  of  a  member  to  give  notice 
to  the  association  of  a  change  of  residence.  At  the  time  of  joining,  plaint- 
iff's intestate  gave  notice  of  his  then  place  of  residence ;  he  subsequently 
changed  his  residence  but  did  not  give  notice.  Because  of  failure  to 
pay  his  dues  he  was  struck  from  the  rolls.  No  notice  was  given  him  as 
provided  by  the  by-laws!  In  an  action  brought  to  recover  the  sum  pro- 
vided by  defendant's  by-laws  to  be  paid  on  the  death  of  a  member,  heldy 
that  plaintiff  was  entitled  to  recover ;  that  the  omission  of  the  deceased  to 
give  notice  of  change  of  residence  was  no  excuse  for  a  failure  to  ^ive  him 
the  prescribed  notice. 

(Argued  January  20, 1881 ;  decided  February  1, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  November  18,  1880,  which  af- 
firmed a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision 
of  the  court  on  trial  without  a  jury. 

This  action  was  brought  by  plaintiff,  as  administratrix  of  Da- 
vid Wachtel,  deceased,  against  defendant,  a  benevolent  asso- 
ciation, organized  under  the  laws  of  the  State  of  New  York, 
to  recover  the  sum  of  $560,  which  defendant,  by  its  constitu- 
tion, agreed  to  pay,  upon  the  death  of  a  member,  to  his  personal 
representatives. 

The  defense  was  that  the  deceased  had  been,  prior  to  his 
death,  expelled  from  the  association  for  non-payment  of  dues. 

The  facts  appear  sufficiently  in  the  opinion. 
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A.  e/.  Dittenhoefer  for  appellant.  The  deceased  having 
made  it  impossible  to  serve  notice  of  arrearage  personally,  such 
non-service  does  not  invalidate  the  expulsion,  provided  due  dili- 
gence in  trying  to  m*ake  the  service  is  shown.  (Story  on  Bills, 
p.  344,  §  299 ;  Summers  v.  Bdi,  35  Mo.  461 ;  1  Parsons  on 
Bills,  329 ;  3  Kent's  Com.  163 ;  Hunt  v.  Mayhee,  3  Seld: 
266 ;  Bateman  v.  Joseph^  2  Camp.  462 ;  Bhett  v.  Col.^  15 
Curtis,  164,  Sup.  Ct.  Dec.  ;  Dickens  v.  Seal,  10  Peters,  246 ; 
8.  C,y  12  Curtis,  253 ;  WiUiams  v.  The  BTc.  of  the  U.  S.,  2 
Peters,  96 ;  Ransom  v.  Mack,  2  Hill,  587 ;  Van  Vechten  v. 
Pruyn,  13  N.  Y.  551.) 

Ferdinand  Kurzm/in  for  respondent.  As  regards  the  pass- 
age of  the  amendments  of  its  by-laws,  the  defendant  must 
show  aflBrmatively  and  in  detail  that  all  its  proceedings  were 
regular  and  legal.  {Oreen  v.  African  M.  E.  S.,  1  S.  &  E. 
254 ;  Bex  v.  Mayor  of  Liverpool,  2  Burr.  732  ;  Baggs^  Case, 
11  Coke,  99.)  There  is  no  presumption  that  the  absent  mem- 
bers of  a  corporate  body  know  what  is  done  at  a  stated  meet- 
ing, so  as  to  charge  them  with  notice  of  any  thing  there  trans- 
acted contemplating  future  action  at  a  time  other  than  that  of  a 
stated  meeting,  and  notice  should  be  given.  {People  v.  Batchder, 
22  N.  Y.  128.)  If  the  charter  requires  a  special  notice  it  can- 
not be  dispensed  with  even  by  consent.  {Rex  v.  Theodorick, 
8  East,  543 )  As  regards  expulsion,  a  member  cannot  be 
expelled  for  any  cause,  unless  duly  notified  to  appear  and 
given  an  opportunity  to  be  heard.  (Angell  &  Ames  on 
Corp.,  §  420 ;  Southern  PI  R.  Co.  v.  Hixon,  5  Ind.  165 ; 
Common/wealth  v.  St.  Pat.  Ben.  So.,  2  Binn.  448-;  State  v. 
Adams,  45  Mo.  570 ;  People  v.  San  Francisco  Ben.  Soc., 
24  How.  216;  BarOett  v.  Med.  Soo.,  32  N.  Y.  187;  Peo- 
pie  V.  SaHor^  Snug  Harbor,  5  Abb.  [N.  S.]  119  ;  People  ex  rel. 
Doyle  V.  N.  Y.  Ben.  Soc.,  3  Hun,  361 ;  Diligent  Fire  Ins.  Co. 
V.  Comm.,  75  Penn.  St.  291 ;  24  How.  216 ;  32  N.  Y.  187 ;  Jones 
V.  Wylie,  1  Car.  &  P.  267, 264 ;  Pecyple  ex  rel.  EUiott  v.  N,  T. 
CoUon  Ex.,  8  Hun,  216, 220;  Leech  v.  Harris,  2  Brewst.  [Penn.] 
671 ;  Field  on  Corp.,  §  66;  Angell  &  Ames  on  Corp.,  §  420, 
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etc.)  It  is  a  case  of  property,  of  legal  rights,  and  if  there  had 
been  a  by-law  that  any  member  might  be  expelled  by  a  vote  of 
the  society,  in  his  absence  and  without  notice,  such  by-law 
would  have  been  illegal.  {People  v.  S<m  Frcmdaoo  Ben.  Soc.j 
24  How.  219.) 

Danforth,  J.  It  is  well  settled  that  an  association  whose 
members  become  entitled  to  privileges  or  rights  of  property 
therein  cannot  exercise  its  power  of  expulsion  without  notice 
to  the  person  charged,  or  without  giving  him  an  opportunity 
to  be  heard.  ( Ang.  &  Ames  on  Corp.,  §  420 ;  People  ex  rel. 
BarUett  v.  Med.  Soc.^  82  N.  Y.  187 ;  Com.  v.  Penn.  Ben.  Ins.y 
2  Serg.  &  E.  141 ;  Innes  v.  Wyliey  1  C.  &  K.  257).  This  general 
rule  of  law  is  recognized  by  the  defendant's  by-law  as  applicable 
to  one  who  from  any  cause  should  fail  to  pay  his  monthly  con- 
tribution. It  is  in  these  words :  "  The  financial  secretary  shall 
give  to  each  member  who  is  six  months  in  arrears  a  written 
notice,  calling  his  attention  to  the  fact  that  he  shall  be  stricken 
from  the  roll  in  case  he  does  not  pay  his  dues  in  thirty  days." 
It  is  admitted  that  the  deceased  was  in  aiTears,  but  it  is  estab- 
lished as  a  fact  that  the  notice  provided  for  in  such  a  case  was 
not  given  to  him.  It  is  said,  however,  by  the  learned  counsel 
for  the  appellant,  that  this  omission  was  caused  by  the  failure 
of  the  deceased  to  give  notice  to  the  association  of  his  change 
of  residence.  It  does  not  appear  that  he  was  under  any  obli- 
gation to  do  so.  At  the  time  he  became  a  member  of  the 
society,  he  notified  it  that  his  then  place  of  residence  was  41 
First. street,  in  the  city  of  New  York,  but  he  subsequently  re- 
moved to  East  Eighteenth  street.  There  is  nothing  to  show 
that  the  object  of  the  information  as  to  residence  was  to  enable 
the  defendant  to  serve  its  notice  at  that  place,  or  that  the  de- 
ceased agreed  that  they  might  be  left  at  his  house.  There  are 
many  other  reasons  why  it  would  be  well  for  such  an  association 
to  know  the  residence  of  its  members;  but  however  that  may 
be,  the  defendant,  by  another  by-law,  defined  the  penalty  for 
neglect  in  giving  notice  of  a  change  of  residence.  It  declares 
that  for  such  omission  the  member  in  default  sliall  incur  a 
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fine  of  twenty-five  cents.  It  would  lead  to  a  raf)st  uHijust  re- 
sult, if  there  should  be  added,  a  forfeiture  of  the  whole 
benefit  to  which  his  representatives  are,  in  case  of  his  death,  en- 
titled. Such  consequence  is  not  declared  and  cannot  be  im- 
plied by  any  legal  construction.  In  the  absence  of  any  agree- 
ment by  the  member,  or  any  provision  in  the  charter  or  by- 
laws, for  a  difierent  mode  of  service,  it  should  be  made  per- 
sonally, as  required  at  common  law,  where  the  object  is  to  de- 
prive a  party  of  his  rights  or  property ;  or  if  that  can  be  dis- 
pensed with,  then  in  such  other  mode  as  will  be  most  likely  to 
eflfect  its  object.  Here  there  was  no  service,  and  the  court  has 
found  that  its  omission  is  not  excused.  This  conclusion  is  well 
warranted  by  the  facts  found,  and  the  judgment  should  be 
afiirmed. 

All  concur. 

Judgment  affirmed. 


Gates  Wiseman  et  al..  Executors,  etc.,  Eespondents,  v.  Jacob 
LucKsiNGEB,  Appellant. 

A  light  of  drainage  through  the  lands  of  another  is  an  easement  requiring 
for  its  enjoyment  an  interest  in  such  lands  which  cannot  be  conferred  by 
parol  license :  it  can  only  be  granted  '*  by  deed  or  conveyance  in  writing.'' 
(2  R.  B.  134,  §  6.) 

The  parol  contract  which  equity  will  regard  as  equivalent  to  the  grant  re- 
quired at  common  law  or  by  the  statute  must  be  a  complete  and  suffi-^ 
cient  contract,  founded  not  only  on  a  valuable  consideration,  but  with  its 
terms  defined  by  satisfactory  proof,  and  accompanied  by  acts  of  part  per-  • 
formanoe  unequivocally  referable  to  the  supposed  agreement. 

A  mere  license  to  drain  is  not  made  irrevocable  by  the  fact  that  a  valuable 
consideration  was  paid  therefor. 

The  parties  owned  adjoining  city  lots,  fronting  upon  a  street  in  which  there 
was  no  sewer.  Defendant  built  an  underground  drain  or  sewer  of  plank 
from  his  house  to  a  sewer  in  another  street ;  he  gave  to  plaintiff,  for  the 
consideration  of  $7,  a  writing  stating  that  the  money  was  received  '*  for 
the  right  to  drain  through  my  premises/'  and  plaintiff  thereupon  built  a 
similar  drain  of  plank  Connecting  with  defendant's  drain.  After  the  lapse 
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of  over  tweifty  years,  plaintiff  took  up  bis  drain  and  replaced  it  with 
a  drain  of  tile  of  greater  capacity  than  defendant's,  and  also  made  changes 
in  his  privy  vault,  and  thereafter  the  Ulth  and  foul  water  from  his  privy 
flowed  back  into  defendant's  cellar;  thereupon  defendant,  on  his  own 
land,  cut  off  the  connection  and  refused  to  allow  plaintiff  to  go  upon  his 
premises  to  open  and  repair  the  drain.  In  an  action  to  restrain  defend- 
ant from  obstructing  the  sewer  and  for  damages,  held,  that  the  agree- 
ment indicated  by  the  writing  could  not  ^e  inferred  to  be  a  permanent 
one,  but  it  would  be  satisfied  by  regarding  it  as  a  temporary  arrange- 
ment, and  should  be  so  construed ;  that  the  agreement  so  indicated  was 
good  as  a  license  giving  plaintiff  immunity  while  acting  under  it,  but 
giving  no  vested  right  to  the  use  or  enjoyment  of  the  privilege,  against 
the  will  of  the  grantor ;  and  that,  therefore,  it  was  revocable  at  the 
pleasure  of  the  latter. 

Also,  held,  that  twenty  years'  user  did  not  give  plaintiff  a  prescriptiye  right 
to  the  easement,  as  the  possession  was  by  consent  of  defendant  and  there 
could  be  no  adverse  possession  until  defendant  cut  off  plaintiff^s  drain. 

Wetmore  v.  White  (2  Cai.  Cas.  87),  Brovm  v.  Bowen  (30  N.  Y.  541),  Rindge 
V.  Baker  (57  id.  209),  Pierrejtont  v.  Barnard  (6  id.  304).  Miller  v.  A, 
d  S.  R,  R.  Co.  (6  Hill,  63),  Wolfe  v.  Frost  (4  Sandf .  Ch.  93),  Sibley 
V.  EUis  (11  Oray,  417),  Ward  v.  Warren  (82  N.  Y.  265),  La  F^ombais  v. 
Jackson  (8  Cow.  589).  Brigg$  v.  Proster  (14  Wend.  227),  Ashley  v.  Ash. 
ley  (4  Gray,  197),  distinguished. 

(Argued  January  17, 1881 ;  decided  February  8,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  26,  1879,  affirming  a  judgment  in  favor  of  plaint- 
iff, entered  upon  a  decision  of  the  court  on  trial  at  a  Special 
Term. 

This  action  was  brought  to  restrain  defendant  from  interfer- 
ing with  plaintiff's  alleged  right  of  drainage  across  defendant's 
premises,  and  for  damages,  etc. 

The  facts  appear  sufficiently  in  the  opinion. 

D.  Pratt  for  appellant.  An  easement  of  the  character  of  the 
one  in  suit  can  only  be  created  by  deed  or  grant,  or  by  pre- 
scription, from  which  a  grant  may  be  inferred.  (Addison  on 
Torts,  130;  3  Kent's  Com.  419;  Angell  on  Water-courses, 
§  168  ;  1  Coke  Lit.  9  a ;  Gilbert's  Law  on  E\adence,  96  [6th 
ed.] ;  Fentinam  v.  Smith,  4  East,  109 ;  2  H.  Blackst.  259 ; 
Hewlings  v.  Shipman,  5  Barn.  &  Cress.  321 ,  Pitkins  v.  L.L 
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B.  a.  Co,y  2  Barb.  Ch.  230 ;  Brawti  v.  Woodworth,  5  Barb. 
550 ;  Wolfy.  Frost,  4  Sandf .  Ch.  72 ;  2  Barb.  Ch.  230 ;  Aj?ple- 
gate  v.  Morse,  7  Lans.  60,  61 ;  Babcock  v.  Uttery  Abb.  Ct.  of 
App.  Cas.  27;  Angell  on  Water-courses,  §§286,287,  288; 
Parker  v.  Foote,  19  Wend.  309.)  No  right  by  prescription 
was  shown.  (Angell,  etc.,  §§  210-214 ;  Laws  of  Easement, 
121 ;  7  Lans.  61 ;  Angell's  Sup., §§  213,216 ;  Burlank  v.  i5%, 
65  N.  Y.  57,  65 ;  Washburn  on  Easements,  124,  §  27 ;  1  Wash- 
burn on  Eeal  Property,  541,  etc.;  2  id.  274;  St.  Vincent 
Orpha/n  A^lum  v.  City  of  Troy,  76  K  Y.  108, 113 ;  Apple- 
gate  V.  Morse,  7  Lans.  61 ;  Lv4)6  v.  Carley,  24  Wend.  451; 
Coimn  V.  Bv/met,  17  id.  564;  Hart  v.  Vase,  19  id.  365; 
Mumford  v.  Whiting,  15  id.  380 ;  Parker  v.  i^^ife,  13  id. 
309 ;  Hewlins  v.  Shipma/n,  5  Bam.  ife  Cress.  221 ;  Cocker  v. 
Cowper,  1  Cronap.  Mees.  &  Eoso.  418 ;  Borden  v.  South  Side  R. 
B.  Co.,  5  Hun,  184 ;  Bohcock  v.  TJUer,  1  Abb.  App.  Cas.  27; 
1  Washburn  on  Eeal  Property,  406,  marg. ;  Arnold  v.  Steams, 
24  Pick.  106 ;  Angell,  etc.,  §  2019 ;  7  Wheat.  109 ;  1  Johns. 
156  ;  Adams  v.  Tan  Alstine,  25  N.  Y.  238 ;  Washburn,  137.) 
The  extent  of  the  presumed  right  is  determined  by  the  user 
upon  which  is  founded  the  presumed  grant.  (Angell,  etc.,  224 ; 
Washburn  on  Easements,  109,  123 ;  2  Washburn  on  Eeal 
Estate,  342.)  The  use  of  said  sewer,  for  draining  the  filth  and 
accumulations  of  the  plaintifPs  privies  through  it  is  not  au- 
thorized by  the  original  use  of  the  eflffhe.  (Washburn  on  Ease- 
ments, 53,  §  22;  Butterworth  v.  Crawford,  46  N.  Y.  349; 
Bnrbant  v.  Fay,  65  id.  57 ;  Markham  v.  Stowe,  66  id.  574.) 
A  valuable  consideration  alone  is  never  held  in  this  State  to 
take  -a  parol  agreement  for  the  sale  of  lands  out  of  the  statute  \^/^ 
of  frauds.  (  Wolf  v.  Frost,  4  Sandf.  Ch.  72.)  Such  a  parol 
agreement  applied  to  an  easement  amoUnts  simply  to  a  license, 
and  is  revocable  at  any  time  by  the  licensee.  {Applegate  v. 
Morse,  7  Lans.  60 ;  Hewlings  v.  Shippman,  5  Bam.  &  Cress. 
221 ;  Ztioe  v.  Carley,  24  Wend.  451 ;  Babcockv.  TJtUr,  1  Abb. 
App.  Cas.  27.)  The  court  should  not  have  allowed  costs. 
{Johoisary  v.  Taber,  10  N.  Y.  319.) 
SicKBLS — Vol.  XXXIX.        5 
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Wm.  C.  Ruger  for  respondents.     The  parol  contract  for  an 
easement  having  been  executed,  the  parties  are  estopped  irom 
denying  the  existence  of  the  right     {Brovm  v.  Bomm^  30  S. 
Y.  541 ;  Le  Fevre  v.  Ze  JFevre,  4  S.  &  E.  241 ;  Henkkv,  Kern, 
14  id.   267 ;  Zaey  v.  Ametty  33  Penn.  St.  169 ;  Simodm  v. 
Vilasy  19  Ind.  10 ;  Cuniherland  B.  B.   Co,  v.  MoCardy,  59 
Penn.  St.  23.)     Courts  of  equity  have  everywhere,  upon  the 
two-fold  ground  of  estoppel  and  the  prevention  of  fraud,  given 
effect  to  parol  agreements  for  the  grant  of  an  easement,  when 
founded  upon  a  valuable  consideration.     {Bindge  v.  Baker,  57 
N.  Y.  209  ;  Wetmare  v.  White^  2  Caine's  Cas.  87;  Bahcock  v. 
UtteTy  1  Abb.  Ct.  of  App.  Dec.  27 ;  Pierrepont  v.  Brainard^ 
6  K  Y.  304 ;  Miller  v.  A.  <&  S.  R.  B.  Co,,  6  Hill,  63  ;  Wolfe 
V.  Frost,  4  Sandf .  Ch.  93,  94,  95 ;  HaU  v.  Chiffees,  13  Vt.  157, 
note ;  Foster  v.  Browning^  4  R.  I.  53 ;  Prince  v.   Casey  10 
Conn.  480  ;  Sh(yrt  v.  Taylor^  2  Eq.  Cas.  Abr.  523,  pi.  3 ;  East 
India  Co,   v.  Yincett,  2  Atk.  83 ;   Duke  of  Devonshire  v. 
Elgiuy  14  Beav.  530  ;  Powdl  v.  Thomas,  6  Hare,  300 ;  Hervey 
V.  Smith,  23  Beav.  299;  Morlandy,  Bichardson,  22  id.  596; 
Gale  on  Easements  [2d  ed.],  99  ;  1  Addison  on  Torts,  186, 187 ; 
Cooley  on  Torts,  306,  312,  §  21 ;  21  Alb.  L.  J.  441 ;  Cooley  on 
Torts,  311.)     The  plaintiffs  having  established  an  adverse  en- 
joyment for  twenty-five  years  of  the  right  to  drain  through 
the  defendant's  premises,  they  have  thereby  gained  title  to  such 
easement  by  prescription  and  a  court  of  equity  has  undoubted 
jurisdiction  to  define  and  establish  the  rights  of  thetoparties. 
{Belknap  v.  TremUey  3  Paige,  577,  586  ;  Sihley  v.  Ellisy  11 
Gray,  417 ;  Coming  v.  Oovldy  16  Wend.  531 ;  MiUer  v.  Gar- 
lock,  8  Barb.  531 ;  8  Pick.  504 ;  36  Vt.  503 ;  Ward  v.  Warren, 
11  N.  Y.  Wkly.  Dig.  89,  90;  Court  of  Appeals,  Oct.  5,1880; 
Angus  v.  Daltony  L.  E.,  4  Q.  B.  D.  162.)     The  plaintiffs'  tes- 
tator having  entered  upon  the  enjoyment  of  the  easement  in 
question,  under  a  contract  founded  upon  a  valuable  considera- 
tion, and  continued  in  the  enjoyment  thereof  for  more  than 
twenty  years,  such  user  was  adverse.     (Washburn  on  Ease- 
ments [2d  ed.],  124 ;  Hammond  v.  ZehncTy  21  N.  Y.  118 ;  Law 
V.  McDonald,  9  Hun,  23  ;  Legg  v.  Horn,  45  Conn.  409  ;  Ashl^ 
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V.  As/dsy,  4  Gray,  197 ;  Gae  v.  WdooUviUe  Mfg.  Co.,  35  Conn, 
175  ;  Olapp  v.  Bramaghamy  9  Cow.  530,  556,  557;  Za  From- 
hoi8  V.  Jaokson,  8  id.  589,  597 ;  Brigga  v.  Prosser,  14  Wend. 
227 ;  Bogardua  v.  Trinity  Ch.,  4  Sandf.  Ch.  633  ;  Comincs  v. 
Comines,  21  Conn.  413 ;  Sumner  v.  Steamee,  6  Mete.  337 ; 
Steele  v.  Johnson,  4  Allen,  425 ;  La  Fromhoia  v.  Jackaon,  8  Cow. 
389,  597 ;  Clapp  v.  Bromagham,  9  id.  550,  556,  557  ;  Brigga  v. 
Proaaer,  14  Weird.  227  ;  Dewhurat  v.  Wrigley,  C.  P.  Cooper, 
329,  note ;  Goddard  on  Easements,  115 ;  Brown  v.  Wvndaor,  1 
Or.  &  Jer.  20 ;  AHmcile  v.  Ward,  29  Y t.  43,  52  ;  Perrin  v; 
Garfidd,  37  Vt.  310 ;  Washburn  on  Easements  [2d  ed.],  125  ; 
1  Addison  on  Torts,  166.)  The  plaintiffs  being  satisfied  to 
accept  the  easement  according  to  the  original  limits  thereof,  the 
defendant  cannot  complain.  {Cooper  v.  Hubhard,  80  Beav.  160, 
165 ;  1  Addison  on  Torts,  152;  Washbnrn  on  Easements  [2d 
ed.],  62,  63 ;  Brooka  v.  Curtia,  4  Lans.  286  ;  S.  C.  on  appeal, 
50  N.  Y.  645 ;  Beala  v.  Stuart,  6  Lans.  408 ;  Preacott  v.  WhiU, 
21  Pick.  341 ;  McMillan  v.  Cronin,  76  N.  Y.  474 ;  Legg  v. 
II(ym,  45  Conn.  409.)  It  was  within  the  discretion  of  the 
court  to  award  costs  and  such  discretion  cannot  be  now  re- 
viewed, no  abuse  of  discretion  being  shown.  {Church  v.  Kidd, 
3  Hun,  271 ;  BaTcery.  White,  1  Abb.  Ct.  App.  Dec.  97.) 

Daistfoeth,  J.  Although  the  action  is  in  equity,  the  plaintiffs 
sought  compensation  in  damages  as  well  as  equitable  relief. 
The  former  was  denied  to  them,  but  the  latter  has  been  granted 
to  the  full  extent  asked  for.  I  can  discover  no  ground  upon 
which  it  can  be  approved. 

The  parties  are  owners  of  adjoining  city  lots  in  the  city 
of  Syracuse.  The  defendant  built  an  underground  drain 
or  sewer  of  plank  from  the  basement  of  his  house,  through 
his  own  lot  and  that  of  one  Stem,  to  Jefferson  street 
sewer,  and  afterward  "and  more  than  twenty-five  years 
last  past,  the  plaintiff,"  as  the  trial  court  finds,  "purchased 
of  the  defendant  the  right '  and  easement  to  drain  his 
premises,  by  an  underground  drain  and  covered  sewer,  througii 
the  defendant's,  premises,  for  the  consideration  of  seven  dol- 
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lars,  which  the  plaintiff  paid  and  the  defendant  accepted ; " 
and  thereupon  the  plaintiff,  partly  upon  his  own  premises  and 
partly  on  those  of  the  defendant,  built  an  underground  sewer 
of  plank  to  connect  with  the  sewer  of  the  defendant.  The 
connection  was  made  a  short  distance  from  the  line  dividing 
the  respective  lots.  It  is  further  found,  that  "  the  plaintiff  for 
over  twenty-five  years  enjoyed  the  privilege  as  of  right  of 
draining  his  own  premises  through  this  sewer,  until  July  22, 
1876,  when  the  connection  was  cut  off  by  the  defendant  on  his 
own  land."  At  that  time  he  denied  the  plaintiff's  right, 
obstructed  the  flow  of  water,  "  and  refused  to  allow  the  plaintiff 
to  go  upon  his  premises  to  maintain  and  repair  the  said  sewer."  It 
is  also  found  that  "before  this,  and  in  1873,  the  plaintiff  caused 
his  old  sewer  to  be  taken  up  and  replaced  with  a  tile  sewer  of 
a  capacity  greater  than  that  of  defendant's  sewer,  with  which 
it  was  connected."  The  plaintiff  had  also  made  changes  in  the 
form  of  his  privy  vault,  and  the  court  found  that  ''  after  this 
change,  and  the  alteration  and  enlargement  of  his  sewer  by  the 
plaintiff,  the  filth  and  foul  water  from  his  privy  flowed  back 
into  the  cellar  of  the  defendant,  creating  stench  and  a  great 
nuisance  to  defendant,  rendering  his  house  unfit  to  live  in,  and 
that  to  prevent  such  injury  to  his  premises  the  defendant  tore 
up  said  sewer."  The  learned  court  also  found,  as  a  fact,  that 
"  no  deed  of  conveyance  of  said  easement  or  right  to  drain 
through  said  defendant's  premises  was  ever  executed  by  defend- 
ant to  plaintiff,  nor  was  any  written  contract  agreeing  to 
convey  ever  executed  by  defendant  or  any  one  for  him, 
except  the  receipt  for  seven  dollars  for  the  right  to  drain 
through  defendant's  premises."  The  receipt  referred  to 
was  not  produced  upon  the  trial,  but  after  proving  its 
loss,  the  plaintiff  was  allowed  to  show  its  contents  by  his 
witnesses.  Neither  of  them  had  seen  the  paper  for  many 
years,  and  there  was  some  difference  as  to  its  form.  It  is  not 
stated  by  the  court  in  any  other  way  than  in  the  above  finding, 
but  it  is  given  by  one  witness  in  these  words :  "  Received  of 
Joseph  Wiseman,  seven  dollars,  for  the  right  to  drain  through 
my  premises ; "  and  this,  he  says,  bore  the  signature  of  the 
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defendant.  It  is  adopted  by  the  learned  counsel  for  the 
respondents  in  his  points,  and  is  the  form  most  favorable  to  his 
contention.  The  trial  court  found,  "  as  conclusion  of  law  and 
equity,  that  the  plaintiflf  acquired  the  right  of  draining  his 
premises  on  the  defendant's  premises  more  than  twenty-five 
years  before  the  said  obstruction,  and  during  all  that  time 
enjoyed  the  same  as  of  right ;  that  the  plaintiff  is  entitled  to 
judgment  declaring  his  said  right  and  easement  on  the  defend- 
ant's premises  and  restraining  him  from  interfering  with  the 
plaintiff's  enjoyment  of  such  easement;  and  that  the  plaintiff* 
is  entitled  to  go  upon  the  defendant's  premises  to  rebuild  and 
repair  the  same."  Judgment  was  entered  accordingly,  and  it 
having  been  aflBrmed  by  the  General  Term,  the  defendant  has 
appealed  to  this  court. 

The  right  awarded  to  the  plaintiff  to  have  his  drain  pass 
through  the  defendant's  land  is  in  the  terms  of  the  judgment 
an  easement,  and  for  its  enjoyment  requires  that  the  plaintiff 
shall  have  an  interest  in  the  defendant's  land. 

In  Hewlins  v.  Skippam  (5  B.  &  C.  221 ;  11  Eng.  Com. 
Law  Rep.,  207),  the  question  was,  whether  a  right  to  a 
drain  running  through  the  adjoining  land  could  be  conferred 
by  parol  license,  and  after  the  fullest  examination  it  was 
decided  that  it  could  not.  The  facts  in  that  case  are  singularly 
like  those  now  before  us,  and  make  the  conclusion  reached  of 
value  upon  this  inqniry.  Cocker  v.  C(>wper  (1  0.  M.  &  R. 
418)  was  a  similar  case.  The  plaintiff  therein  sued  for  the 
obstruction  of  a  drain  which  had  been  originally  constructed  at 
his  expense  on  the  defendant's  land  by  his  consent  verbally 
given.  After  it  had  been  enjoyed  for  eighteen  ycai-s,  the 
defendant  obstructed  it.  It  was  contended  by  the  plaintiff^ 
that  the  license,  having  been  acted  upon,  could  not  be  revoked ; 
but  the  court  held  that  Hewlins  v.  Shipman  {supra)  was 
decisive  to  show  that  such  an  easement  cannot  be  conferred 
except  by  deed.  To  the  same  effect  are  authorities  cited  by  the 
appellant's  counsel.  It  is,  therefore,  within  the  statute  "  of 
fraudulent  conveyances  and  contracts  relative  to  land,"  and 
could  neither  be  created^  granted  or  declared,  except  by  deed 
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or  conveyance  in  writing  (2  R,  S.,  tit.  1,  chap.  VII,  part  2, 
§  6,  p.  134) ;  BO  that  consent,  although  in  writing,  will  be  of 
no  more  avail  than  it  would  be  if  given  by  word  of  mouth. 
Indeed  this  is  conceded  by  the  learned  counsel  for  the  plaintifiE 
to  be  so  at  law ;  but  he  contends  that  in  equity  the  case  is 
otherwise,  and  says,  that  "  courts  of  equity  give  effect  to  parol 
agreements  for  the  grant  of  an  easement  when  founded  upon 
a  valuable  consideration."  Assuming  that  to  be  so  we  may 
inquire  whether  there  is  any  thing  in  this  case  to  call  for  the 
0  exercise  of  such  extraordinary  jurisdiction.  And  first,  the  con- 
tract which  equity  will  regard  as  equivalent  to  the  grant 
required  at  common  law  or  by  the  statute  must  be  a  complete 
and  sufficient  contract,  founded  not  only  on  a  valuable  con- 
sideration, but  its  terms  defined  by  satisfactory  proof,  and 
accompanied  by  acts  of  part  performance  unequivocally  refera- 
ble to  the  supposed  agreement.  In  such  a  case  the  application 
of  the  statute  is  withheld,  lest  by  its  intei'position  the  mischief 
would  be  encouraged  which  the  legislature  intended  to  prevent 
There  is,  I  think,  little  danger  of  that  in  the  present  case.  If 
we  look  at  the  situation  of  the  parties  at  the  time  the  contract 
was  entered  into,  it  will  be  difficult  to  infer  that  they  con- 
sidered the  arrangement  indicated  by  the  writing  to  be  a 
permanent  one.  The  lots  of  both  parties  fronted  upon  a  pub- 
lic street — in  it  there  was  no  sewer.  If  there  had  been,  it  can- 
not be  doubted,  that  as  the  easiest,  cheapest  and  most  natural 
way  of  drainage,  they  would  have  used  it.  As  it  was,  the 
defendant  was  obliged,  not  only  to  carry  his  drain  the  whole 
length  of  his  lot,  but  first  by  license,  and  then  by  purchase, 
acquire  the  right  to  cross  another  lot  before  an  outlet  for  his 
drain  could  be  had.  His  drain  was  built  of  plank,  at  little 
expense  and  soon  perishable.  While,  in  this  condition,  the 
plaintiff  applies,  according  to  his  own  testimony,  for  the  privi- 
lege of  draining  his  lot  into  the  defendant's  drain,  and  obtains 
it  by  the  payment  of  seven  dollars.  So  much  the  receipt  indi- 
cates. There  is  nothing  more.  Its  language  is  equivocal.  It 
would  be  satisfied  by  drainage  during  the  pleasure  of  the 
defendant,  or  during  the  life  of  tlie  plaintiff,  or  until  a  public 


1881.]  Wiseman  et  al.  v.  Lucksingeb.  39 

Opinion  of  the. Court,  per  Danforth,  J. 

sewer  should  be  constructed  in  the  street  by  which  the  lot  was 
bounded.  There  is  nothing  said  as  to  how  long  it  should  con- 
tinue. And  when  we  consider  the  heavy  imposition  that 
would  rest  upon  the  defendant's  lot,  the  annoyance  from  smells, 
the  perpetual  lien  and  incumbrance,  necessarily  rendering  the 
land  unsalable  or  of  less  value  in  the  market  —  less  available 
for  improvement — compelling  the  defendant  so  to  build  that 
his  structure  should  not  interfere  with  the  plaintiff's  right  of 
drainage,  of  inspection,  of  rebuilding  and  reparation,  we  find 
nothing  which  permits  the  inference  that  the  permission  indi- 
cated by  the  receipt  was  intended  to  be  in  perpetuity.  The 
nature  and  character  of  the  easement,  the  purpose  which  it  was  ^ 
intended  to  serve,  and  other  circumstances  above  adverted  to, 
must  be  taken  into  account.  The  effect  of  the  judgment  is  to 
deprive  the  defendant  of  the  full  enjoyment  of  his  property, 
and  subject  it  to  the  control  of  another.  I  am  unable  to  find, 
in  the  words  of  the  parties,  any  intention  to  produce  that  result. 
It  is  not  expressed  in  the  receipt,  nor  is  it  fairly  to  be  implied. 
Full  effect  may  be  given  to  it  by  regarding  it  as  a  temporary 
arrangement ;  and  it  should,  I  think,  be  so  construed. 

Nor  has  any  thing  been  done  referable  to  such  an  agree- 
ment as  one  giving  a  right  in  perpetuity.  The  connecting 
sewer  constructed  by  the  plaintiff  was  of  plank,  of  short 
length  and  trifling  expense,  temporary  and  not  permanent  in 
chiu^cter,  and,  as  subsequent  events  have  shown,  easily  and 
necessarily  displaced  to  make  room  for  another  better  adapted 
to  the  increasing  necessities  of  the  plaintiff  and  his  improved 
method  of  removing  filth  from  his  premises.  The  case  is  not 
analogous  to  Wetmore  v.  White  (2  Cai.  Cas.  87),  ^rown  y. 
Bawen  (30  N.  T.  541),  Rmdge  v.  Baker  (57  id.  209),  Bah- 
cock  V.  TJUer  (1  Abb.  Ct.  of  App.  Dec.  27),  Pierrepont  v. 
Barnard  (6  N.  Y.  304),  MUler  r.A.<&8.E.  B.  (6  Hill,  63),  or 
Wdfe  V.  JFrosi  (4  Sandf.  Ch.  98),  cited  by  the  learned  counsel 
for  the  respondents.  So  far  as  they  bear  upon  the  question  as 
to  the  effect  of  part  performance,  it  will  be  seen  that  large  ex- 
penditures were  made  upon  permanent  and  valuable  improve- 
ments, not  reasonably  to  be  accounted  for  except  upon  the 
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belief,  on  the  part  of  the  person  making  them,  that  an  actual 
interest  or  estate  in  the  land  had  been  acquired,  not  depending 
upon  any  contingency,  or  the  will  or  acquiescence  of  another. 
This  was  so  in  Wetmcre  v.  White  (ffwprd).  Mills  were  erected,  3 
for  the  use  of  which  the  easement  in  question  was  indispensable.  % 
The  court  say :  "  Public  accommodation  and  private  emolument 
were  probably  the  primary  inducements  for  building  the  mills 
and  diverting  the  water ;  the  same  reasons,  for  any  thing  that 
appears,  now  exist  for  their  continuance."  The  defendant 
claimed  the  right  to  restore  the  water  to  its  original  channel, 
but  the  court  denied  it,  on  the  ground  that  his  conduct  in  not 
disclosing  his  right  at  the  time  of  selling  the  mills,  his  sleep- 
ing so  long  upon  the  claim  and  permitting  the  appellant  to 
expend  his  money  in  repairing  and  rebuilding  the  mills,  was  un- 
conscientious and  formed  strong  grounds  for  the  interposition 
of  a  court  of  equity.  Brown  y.  Bowen  {eupra)  was  an  action  for 
damages  caused  by  defendants*  acts  in  setting  water  back  upon 
the  plaintiff's  mills,  and  a  verdict  for  the  plaintiff  was  sus- 
tained upon  the  ground  that  the  defendants  were  by  their  con- 
duct estopped  from  setting  up  a  right  to  do  the  acts  com- 
plained of.  On  the  other  hand,  in  Babcoch  v.  Utter  (1  Abb. 
Ct.  of  App.  Dec.  27),  it  was  held  that  the  easement  then  in 
question,  and  which  in  character  was  like  the  one  claimed 
here,  was  an  interest  in  real  estate,  incapable  of  transmission 
by  parol,  and  the  question  was,  ^^  whether  it  could  be  done  by 
a  court  of  equity,  against  the  positive  provisions  of  the  stat- ' 
ute."  There  the  license  given  permitted  the  doing  of  an  act 
on  the  land  of  the  licensor  by  which  water  power  had  been 
secured.  The  defendant  interfered  with  it  and  the  plaintiff 
brought  an  action  in  equity  to  establish  his  easement,  to  re- 
strain the  defendant  from  diverting  the  water  and  for  dam- 
ages for  the  diversion  already  made.  He  failed  in.  the  action, 
the  court  saying:  '\4-  mere  verbal  license  to  do  an  act 
or  a  series  of  acts  upon  the  land  of  the  licensor  necessarily 
excludes  all  idea  of  a  right  to  do  the  act  or  acts  by  virtue 
of  a  contract,  or  promise,  which  equity  might  enforce  specifi- 
cally ;"  adding :  "  To  grant  the  relief  here  prayed  for  would 
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effectually  subvert  the  legal  right,  or,  which  is  the  same 
thing  in  effect,  forever  prevent  the  exercise  of  those  rights 
which  unavoidably  pertain  to  one  seized  of  the  undisputed 
legal  title,  and  with  which  he  has  never  consented  to  part." 
The  consequences  thus  pointed  out  are  illustrated  by  the 
judgment  in  this  case.  It  gives  to  the  plaintiff  a  right 
to  the  perpetual  use  of  the  defendant's  land,  although  "  there 
is  no  stipulation  as  to  such  title  or  right,"  and  it  is,  there- 
fore, as  declared  in  the  case  cited,  "as  repugnant  to  the 
principles  of  equity  as  to  the  rules  of  law."  I  do  not  in  detail 
state  the  other  cases  cited  by  the  appellant,  for  as  to  them  it  is 
enough  to  say  they  decide  nothing  contrary  to  the  views  ex- 
pressed in  the  case  just  referred  to.  While  the  argument  of 
the  learned  Judge  Welles,  in  Pierrepont  v.  Ba/mard  (6  N. 
Y.  279)  distinguishes  between  an  easement  and  a  license. 
Miller  v.  A.  A  8.  It,  R.  Go.  (6  Hill,  63)  and  Wdfe  v.  Frost 
(4  Sandf.  Oh.  93)  seem  to  support  the  appellant's  view  of  the 
proper  limitation  to  the  plaint:  Fs  rights.  There  are  no  doubt 
many  cases  in  which  courts  lycognize  an  equitable  right  to  an 
easement  without  a  deed ;  but  there  will  be  found  in  them 
either  an  express  agreement  for  an  easement,  or  an  acquiesc- 
,ence  or  consent  by  conduct  which  has  led  to  the  erecting  of 
permanent  works,  or  valuable  and  lasting  improvements,  or 
some  other  fact  whieh  would  make  the  assertion  of  a  legal 
title  operate  as  .  fraud  upon  the  persons  setting  up  the 
equitable  right.  '  But  here  there  is  no  agreement  for  an 
easement,  ancl  no  circumstances  which  render  it  inequita- 
ble in  the  defendant  to  insist  upon  the  application  of  the 
statute. 

The  agreement,  however,  to  be  implied  from  the  receipt  was 
undoubtedly  good  as  a  license,  giving  to  the  plaintiff  immunity 
while  acting  under  its  privilege,  but  no  vested  right  entitling 
him  to  its  use  or  enjoyment  against  the  will  of  the  grantor ; 
and  this  presents  the  point  of  difference  between  the  parties. 
In  behalf  of  the  plaintiff  is  claimed  an  indefeasible  right  to  an 
easement,  such  as  passes  by  deed  only ;  while  the  defendant 
SicKELS— Vol.  XXXIX.       6 
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denies  to  him  any  interest  except  as  licensee,  and  construes  the 
receipt  as  a  mere  dispensation  or  license,  which  "  properly  passes  ^ 
no  interest  nor  alters  or  transfers  property  in  any  thing,  but 
only  makes  an  action  lawful,  which,  without  it,  had  been  unlaw- 
ful." (Per  Vauohan,  Ch.  J.,  Thomas  v.  SarreUy  Vaughan,  351.) 
Therefore,  the  plaintiff  had  liberty  to  enter  upon  the  defendant's 
land  and  lay  his  sewer,  subject  to  interruption  at  the  defendant's 

'  will,  but  nothing  more ;  and  this,  except  for  the  license,  would 
have  been  unlawful.  The  principle  upon  which,  after  the 
fullest  consideration  Bdbcock  v.  Utter  {suprd)^  and  St,  Vincent 
Orphan  Aaylwn  v.  CUy  of  Troy  (hereafter  referred  to),  and 
Wood  V.  LeadbiMer  (13  M.  &  W.  838),  were  decided,  applies 
here,  and  the  case  itself  seems  a  reproduction  of  the  one  put  by 
Aldkrson,  J.,  in  the  one  last  cited.  "  Suppose,"  he  says,  "  the 
case  of  a  parol  license  to  come  on  my  lands,  and  there  to  make 
a  water-course,  to  flow  on  the  lands  of  the  licensee.  In  such  a 
case  there  is  no  valid  grant  of  the  water-course,  and  the  license 
remains  a  mere  license,  and  therefore  capable  of  being  revoked. 
On  the  other  hand,  if  such  a  license  were  granted  by  deed 
then  the  question  would  be  on  the  construction  of  the  deed, 
whether  it  amounted  to  a  grant  of  the  water-course  ;  and  if  it 
did,  then  the  license  would  be  irrevocable."  Now  the  receipt 
contains  a  mere  license  or  permission  to  drain,  and  no  agree- 
ment to  convey  an  easement ;  nor  is  the  license  coupled  with 
any  interest  in  the  land.     It  was,  therefore,  revocable,  and  its 

*  revocation  did  not  operate  as  a  fraud  upon  the  plaintiff.  His 
expenditures  were  trifling,  and  for  aught  that  appears,  have 
been  more  than  repaid  in  the  use  already  had  by  the  plaintiff 
of  the  privilege  given  to  him.  There  is  no  finding  that  by  the 
action  of  the  defendant  he  will  be  deprived  of  the  means  of 
drainage ;  and  the  contrary  may  not  only  be  presumed,  from 
the  fact  that  the  lot  is  on  one  of  the  public  streets  of  the  city, 
but  if  we  look  into  the  evidence,  we  see  that  there  are  sewers 
in  neighboring  streets  to  which  access  may  be  had,  although 
doubtless  with  more  expense  and  labor.  Without  regard 
however  to  these  considerations,  which  apply  to  the  equity 
of  his  case  and  not  to  any  right,  we  have  no  doubt  of  the 
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power  of  the  ^uiiiCUI  to  revoke  the  permission  or  license 
given.  Nor  does  the  fact  of  payment  for  the  license  alter 
the  defendant's  right.  His  permission  to  drain  .was  still  a 
mere  license,  and  none  the  less  revocable  that  it  was  paid  for. 
{SewUngs  v.  Shippamj  5  Barn.  &  Cress.,  ante.) 

It  is  also  contended,  on  behalf  of  the  plaintiff,  that  the  judg- 
ment may  be  sustained  upon  the  ground  that  he  has  a  prescrip- 
tive right  to  the  easement.  This  claim  is  inconsistent  with  the 
theory  of  the  action,  as  we  find  it  disclosed  in  the  complaint. 
There  an  agreement  of  purchase  is  set  out,  naming  the  price 
paid,  and  the  averments  of  right  subsequently  made  evidently 
refer  to  a  right  so  acquired ;  and  following  that  theory  is  the 
finding  of  the  trial  judge,  based  upon  an  agreement  for  which 
a  consideration  was  paid.  Moreover  it  is  opposed  to  the  claim 
that  the  agreement  exists  of  which  specific  performance  may 
be  decreed ;  for  to  support  it  the  possession  and  part  perform- 
ance must  be  with  consent  of  the  vendor,  and  in  pursuance  of 
and  in  reliance  upon  a  contract,  fo^  otherwise  there  would  bo 
no  fraud  in  the  refusal  of  the  vendor  to  execute  or  abide  by  his 
agreement.  So  if  the  possession  was  adverse ;  and  in  neither 
aspect  would  it  present  a  feature  for  the  jurisdiction  of  a  court 
of  equity.  But  I  find  nothipgupon  which  this  point  can  stand. 
The  finding  of  the  trial  court  is  distinct :  That  within  a  short 
time  after  1842,  "  and  more  than  twenty-five  years  last  past,  the 
plaintiff  purchased  of  the  defendant  the  right  and  easement, 
for  the  consideration  of  seven-  dollars."  Thus  the  acts  of 
possession  commenced  by  permission  purchased  for  a  price, 
the  minds  of  both  parties  concurring.  If  we  look  at  the 
testimony  given  on  the  trial,  we  also  find  that  the  plaintiff's 
theory,  from  the  beginning  to  the  end,  was  that  "  an  arrange- 
ment was  made  between  the  plaintiff  and  the  defendant  in 
reference  to  the  sewer."  Such  is  the  plaintiff's  own  evidence. 
He  says  he  applied  to  the  defendant  for  the  privilege  and  ob- 
tained it  —  that  he  first  obtained  this  right.  He  says,  "  He 
permitted  me  to  get  a  sewer  there  at  the  time  I  built  the  house ; 
I  made  the  bargain  with  him  to  connect  the  sewer,"  and  then 
did  so.     The  defendant  confirms  this.     Denying  the  receipt 'of 
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money,  he  admits  that  he  gave  permission.  As  to  that  fact, 
there  was  no  controversy  between  the  parties ;  and  it  follows 
that  there  could  be  no  adverse  possession  until  after  July,  1876, 
when  the  defendant  did  the  thing  complained  of,  and  cutting  off 
the  plaintiff's  sewer,  forbade  his  entrance  upon  the  premises. 
TJp  to  that  time,  possession  under  the  license  or  permission  of 
the  defendant  prevented  it  from  being  adverse.  But  the  ques- 
tion is  well  settled  by  authority.  (  White  v.  Spencer ^  14  N. 
Y.  247-249;  Jackson  v.  McConndl^  19  Wend.  177; 
Jackson  v.  Parker^  3  Johns.  Cas.  124.)  The  St.  Vin- 
cent Orpham,  Asylum  v.  City  of  Troy  (12  Hun,  SITJ  came 
before  the  Supreme  Court  in  1877.  It  appeared  that  in  1853 
the  defendant,  by  formal  resolution  of  its  common  council,  re- 
linquished certain  land  theretofore  used  as  a  street,  and  in  the 
same  manner  declared  that  the  Troy  Hospital,  which  then  stood 
on  the  adjacent  lot,  was  at  liberty  to  inclose  the  land  so  relin- 
quished within  its  grounds,  for  the  use  of  that  institution.  This 
was  done,  and  possession  retained  for  more  than  twenty  years. 
But  thereafter  the  city  sought  to  remove  the  wall,  and  in  an  ac- 
tion commenced  against  them,  the  plaintiff  recovered.  Upon  ap- 
peal the  General  Term  sustained  the  verdict,  upon  the  ground  that 
under  the  resolution  of  1853,  possession  had  been  taken  and 
permanent  improvements  made  on  the  faith  thereof,  and  held 
that  the  defendant  was  concluded  by  its  i-esolution,  "  followed 
as  it  was  by  actual  and  continued  occupation  under  claim  of 
absolute  right,  especially  in  view  of  the  improvements  made  on 
the  faith  of  the  action  of  the  common  council."  Upon  appeal 
to  this  court  (76  N.  T.  108),  the  judgment  was  reversed.  The 
view  taken  by  the  Supreme  Court  was  relied  upon  in  support 
of  the  judgment,  and  it  was  also  urged  that  the  plaintiff's  pos- 
session was  adverse  to  the  title  of  any  other  claimant  This 
court,  however,  held,  first,  that  the  resolution  of  the  common 
council  was  invalid  for  want  of  power ;  but  in  answer  to  the 
plaintiff's  claim  as  one  holding  by  adverse  possession,  say: 
"The  plaintiff's  occupation,  at  least  previous  to  the  rescission 
by  the  common  council  in  1868,  was  not  an  adverse  possession 
within  the  statute  of  limitations ; "  adding :  "  The  occupation 
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of  a  grantee  of  the  fee  is  perhaps  hostile  to  his  grantor,  but 
not  so  as  to  a  licensee."  I  am  not  able  to  see  why  this  decision 
is  not  in  point  and  conchisive  upon  us  in  this  case.  The  reso- 
lution was  general  and  unlimited  in  terms;  it  gave  permission 
"to  inclose"  the  land  "for  its  use."  It  was  held  to  be  a 
license.  It  was  also  held  to  be  inyalid.  But  the  court  say  : 
"  The  entrj  of  the  plaintiff  was,  nevertheless,  under  it,  and  the 
holding  is  not  ■  adverse."  In  the  case  before  us,  the  words  of 
the  receipt  are  general  and  unlimited,  "  for  the  right  to  drain 
through  my  premises ; "  but  if  construed  so  as  to  give  an  in- 
terest in  land  or  an  easement,  is  invalid,  because  not  in  con- 
formity to  the  statute.  And  the  court  further  say :  "  The 
license  being  invalid  and  void,  could  of  course  be  the  founda- 
tion of  no  right  in  the  plaintiff,  but  its  entry  and  occupation 
thereunder  was  nevertheless  no  more  adverse  to  the  defendant 
than  if  the  license  had  been  valid."  The  same  doctrine  is  as- 
serted in  many  other  cases,  and  is  deemed  so  well  settled,  that 
it  has  found  its  way  into  the  text-books,  where,  in  various 
forms  of  words,  it  is  declared  that  enjoyment  had  under  a 
license  or  permission  from  the  owner  of  the  servient  tenement 
confers  no  right  as  to  the  easement  (Angell  on  Water-courses, 
§  216) ;  and  so  the  effect  of  the  user  would  be  destroyed,  if  it 
were  shown  that  it  took  place  by  the  express  permission  of  the 
owner  of  the  servient  tenement ;  and  the  reason  is,  that  such 
enjoyment  is  consistent  with  the  right  of  the  owner  of  that  tene- 
ment, and  consequently  confers  no  right  in  opposition  thereto. 
(  White  V.  Spencer^  supra.) 

The  case  of  Sibley  v.  EUis  (11  Gray,  417),  cited  by  the 
respondent,  is  not  in  conflict  with  these  propositions.  It  there 
appeared  that  the  user  began  in  a  trespass  and  had  continued 
open  and  adverse  for  twenty  years.  It  was  therefore  held  that 
the  defendant  had  a  prescriptive  right.  To  the  same  effect  are 
many  other  cases  cited  by  him ;  but  they  have  no  tendency  to 
support  the  demand  of  the  plaintiff.  His  user  has  not  been 
adverse,  nor  has  it  been  under  a  claim  of  right.  The  trial 
court  does  not  so  find  it,  nor  that  it  was  adverse.    In  the  recent 
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case  of  Ward  v.  Warren,  lately  decided  by  this  court,*  and  to 
which  our  attention  is  called,  the  plaintiff  claimed  the  title  by 
prescription;  and  it  was  adjudged  in  his  favor,  because  the 
trial  court  found  "  that  the  use  of  the  way  by  him  and  his  pre- 
decessors in  the  title  had  been  adverse,  under  claim  of  right, 
exclusive,  open  and  notorious,  with  the  knowledge  and  acqui- 
escence of  defendants  and  their  grantors,  for  forty -eight  years." 
It  was  substantially  so  in  the  other  cases  cited  by  the  respondent. 
Here  there  is  no  finding  that  the  use  was  under  a  claim  of  right, 
or  that  it  was  adverse.  On  the  contrary,  the  source  of  the  plaint- 
iff's possession  was  the  defendant's  permission ;  never  under 
any  claim  of  right,  or  in  any  sense  adverse  to  the  defendant. 
Our  attention  has  been  also  directed  to  the  following  as  au- 
thorities in  favor  of  the  plaintiff's  contention.  (Washburn  on 
Easements,  §  88  ;  LaFromboisy.  Jackson,  8  Cow.  589  ;  Brigga 
V.  Prosser,  14  "Wend.  227.)  It  is  said  by  Washburn  (anfe), 
that  although  a  right  of  way  cannot  be  created  by  parol  agree- 
ment, yet  where,  under  such  an  agreement,  the  way  was  used 
for  twenty  years,  and  the  same  was  acquiesced  in  by  the  owner 
of  the  servient  estate,  a  prescriptive  right  was  thereby  gained. 
The  learned  author  as  authority  for  this  statement  cites  Ashley 
V.  Asldey  (4  Gray,  197).  It  depends  on  quite  other  consid- 
emtions.  It  appeared  that  when  a  deed  of  certain  land  was 
delivered  to  the  defendant,  the  grantor's  agent  stated  it  re- 
served no  right  of  way  to  her  own  lot,  and  the  defendant  replied 
that  she  might  pass  over  the  land  as  much  as  she  pleased,  ^^  as 
much  as  if  the  right  of  way  was  in  the  deed ; "  and  the  user 
having  thereafter  continued  twenty  years,  this  evidence  was 
admitted,  as  having  a  tendency  to  show  that  the  plaintiff  used 
the  way  openly,  as  of  right,  against  the  owner  of  the  soil,  and  so 
was  adverse.  La  Fromhoia  v.  Jackson  (supra)  is  to  the  effect  that 
an  entry  under  color  of  title  will  be  adverse,  however  ground- 
less the  supposed  title  may  be,  while  possession,  without  claim 
of  title,  will  never  confer  a  title  on  the  possessor.  In  Bviggs 
V.  Prosser  {supra),  the  defendant,  for  the  purpose  of  showing 
adverse  possession,  offered  ta  show  that  he  was  in  under  con- 
gas n.y.  285. 


1881.1  "Wiseman  etal.  v.  Lucksinger.  47 

Opinion  of  the  Court,  per  Danforth,  J. 

tract  for  the  conveyance  of  land,  the  price  of  which  had  been 
fully  paid,  so  that  he  was  in  equity  the  owner,  and  also  to  show 
declarations  of  the  plaintiff  to  the  effect  that  he  had  sold  the 
premises  to  the  defendant,  and  that  they  belonged  to  him ;  and 
all  this  for  the  purpose  of  establishing  an  adverse  possession. 
It  was  held  proper  for  that  purpose,  because  the  defendant  was 
equitably  entitled  to  a  deed,  and  there  was  nothing  in  the  char- 
acter of  the  possession  under  it  inconsistent  with  the  idea  of 
an  adverse  possession.  Whether  it  were  adverse  or  not,  the 
court  say  "  would  depend  upon  the  circumstances  of  each  par- 
ticular case."  In  both  cases,  possession  was  taken  under  a  con- 
tract for  a  deed,  and  it  was  held,  and  nothing  more,  that  this 
did  not  per  se  necessarily  preclude  the  adverse  character  of  the 
subsequent  possession.  In  the  case  before  us  there  was  no  con- 
tract for  a  deed,  or  any  engagement  to  confer  a  title.  The 
cases  are  not  in  point.  In  all,  there  was  an  equitable  title  and 
a  claim  of  right ;  and  in  each  of  the  last  two,  an  agreement 
for  a  deed.  In  all,  an  obvious  intention  to  claim  the  title  and 
a  possession  inconsistent  with  the  plaintiff's  ownership.  As  I 
have  above  undertaken  to  show,  the  possession  of  the  plaintiff 
here  was  under  no  daim  of  right,  and  was  entirely  consistent 
with  the  defendant's  title.  The  plaintiff's  enjoyment  was 
permissiv^  and  he  had  no  title,  either  in  law  or  equity. 

It  is  clear  that  the  defendant,  in  the  acts  complained  of,  has 
gone  no  further  than  to  exercise  his  legal  rights.  Of  these  he 
should  not  be  deprived,  unless  he  has  acted  in  such  a  way  as 
to  make  it  fraudulent  for  hjm  to  set  them  up.  There  is  no 
finding  to  that  effect ;  nor  would  the  evidence  warrant  such 
conclusion.  The  plaintiff  has  made  out  no  case  against  this 
appeal ;  and  the  judgments  of  the  General  and  Special  Terms 
should  therefore  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

All  concur,  except  Earl,  J.,  dissenting. ._ . 

FmcH,  J.,  concurring  in  result. 

Judgment  reversed. 
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Joseph  Leonard,   Administrator,   etc.,  Respondent,  v.  The 
Columbia  Steam  Navigation  Company,  Appellant. 

The  coDBtraction  pat  upon  the  statates  of  another  State  hj  its  ooarts  are 
controlling  in  the  tribunals  of  this  State.   • 

An  action  is  maintainable  in  this  State  hy  the  personal  representatives  of 
one  whose  death  resalted  from  an  injury  received  in  another  State 
throagh  the  negligence  of  the  defendant,  where  it  appears  that  the  laws 
of  that  State  are  similar  to  those  of  this  State,  giving  to  the  personal  rep- 
resentatives a  right  of  action  in  sach  cases ;  it  is  not  essential  that  the 
statutes  should  be  precisely  the  same. 

It  MetM,  however,  that  the  existence  of  such  statutes  in  the  other  State 
must  be  proved  ;  it  cannot  be  presumed. 

An  administrator  appointed  in  this  State  may  maintain  the  action  without 
showing  that  letters  of  administration  have  been  taken  out  in  the  State 
where  the  death  occurred. 

BUhardion  v.  N,  Y.  C.  E,  R.  Co.  (98  Mass.  9^,WoodwaTd  v.  M.  A  <fe  N* 
1.  R,  R.  Co.  (10  Ohio  St.  121),  Needham  v.  G,  T.  R.  R.  Co.  (88  Vt.  29?). 
AUen  V.  P.  cfc  C.  R,  R,  Co,  (45  Md.  41).  8,  R.  d  D.  R,  R,  Co.  V.  Lacy 
(43  Ga.  461),  Marcy  v.  Marey  {22  Conn.  808),  distinguished. 

Letters  of  administration  granted  by  a  surrogate  in  this  State,  where  the 
intestate  died  leaving  assets  in  his  county,  are  oondusive  as  to  his  au- 
thority to  bring  such  action. 

Where  a  clause  is  inserted  in  a  judgment  without  authority,  the  remedy  is 
by  motion  to  correct  the  judgment,  not  by  appeal. 

(Argued  January  19, 1881  ;  decided  February  8, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  February  6,  IbSO,  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence causing  the  death  of  plaintiflPs  intestate. 

The  facts  appear  sufficiently  in  the  opinion. 

Dennis  McMahon  for  appellant.  The  motion  to  dismiss 
should  have  been  granted  because  the  statutes  of  Connecticut 
do  not  give  any  right  of  action  to  the  representative  for  pecu- 
niary injuries  sustained  by  the  next  of  kin  in  consequence  of 
death  by  wrongful  act,  except  in  the  single  instance  of  death 
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occasioned  by  negligence  of  railroad  companies.  (R.  S. 
of  Conn.  [ed.  1875],  488,  §  3.)  An  administrator  appointed 
in  this  State  cannot  recover  in  the  courts  of  this  State  for 
damages  caused  by  the  death  of  his  intestate,  she  having  died 
in  Connecticut.  (  WhUford  v.  Panama  E.  R.  Co.^  23  N.  Y. 
476-480  '.Mi^chardson  v.  N.  Y.  C.  R.  R.  Co.,  98  Mass.  85 ;  2 
K.  S.  73,  §  23,  p.  75 ;  Edmonds'  Ed.  Gen.  Stats.  Mass.  [1860], 
701,  §  34  ;  Shearm.  &  Redf.  on  Neg.  294 ;  Woodward  v.  Mich. 
So.  <&  Ninihem  Ind.  R.  R.  Co.,  10  Ohio  St.  120 ;  Ohio  E.  S. 
1860, 1139,  chap.  87,  §  636  ;  1  111.  E.  S.  1858, 422,  §  1 ;  Shearm. 
&  Redf.  on  Neg.  [1st.  ed.]  337-8 ;  Needham,  Admx.  v.  Grand 
T.  IP  way,  38  Vt.  294 ;  State  [case  of  Allen]  v.  PUtshurg  R.  R. 
Co.,  45  Ind.  41;  Purdon's  Penn.  Dig.  1872,  p.  74,  §  2; 
Sdma  R.  Co.  v.  I^icy,  43  Ga.  461 ;  Mackay,  Adma.  v.  Cent. 
R.  R.  Co.  of  N.  J.,  14  Blatchf.  C.  C.  75 ;  Ma/rcy  v.  Marcy, 
32  Conn.  308 ;  Beuch  v.  Bay  State  Co.,  10  Abb.  71 ;  8.  C,  30 
Barb.  433 ;  Whitf<yrd  v.  Panama  R.  R.  Co.,  23  N.  Y.  465 ; 
S.  C,  3  Bosw.  67  ;  Crowley  v.  Panama  R.  R.  Co.,  30  Barb. 
99 ;  Sim^  v.  Sim^,  75  N.  Y.  466 ;  WhUfard '«  Case,  23  id.  481 ; 
16  Alb.  L.  J.  643.) 

Christopher  Fine  for  respondent.  The  construction  given 
by  the  courts  of  another  State  to  the  statutes  of  that  State  should 
control  in  our  tribunals.  {Jessup  v.  Carnegie,  10  N.  Y.  Dig. 
150;  N.  Y.  Court  of  Appeals,  April,  1880;  Runty.  Hunt, 
72  K  Y.  218 ;  Boyt  v.  Sheldon,  3  Bosw.  267 ;  5  id.  172.)  This 
action  was  properly  brought  in  the  Supreme  Court  of  the  State 
of  New  York.  (Murphy  v.  The  N.  Y.  dk  N.  H.  R.  R. 
Co.,  30  Conn.  184,  188,  189;  Sam^  v.  Same,  29  id.  493,  499; 
SouLey.TheN.  Y<&  J!t^.  H.  R.  R.  Co.,  Uid.  576;  0' Rourke 
Y.  The  People,  3  Hun,  225 ;  Brown,  Adrrm.  v.  The  Buffalo 
&  St.  L.  R.  R.  Co.,  22  N.  Y.  191.)  The  cause  of  action  cro« 
ated  in  the  State  of  Connecticut  is  in  its  nature  transitory,  and 
may  be  enforced  in  the  courts  of  any  State,  or  in  any  forum, 
irnless  the  laws  of  that  forum  prohibit  such  an  action.  (Story 
on  Conflict  of  Laws,  §§  538, 553,  554,  558 ;  id.,  §  364  and  note  6 
SiCKELS— Vol.  XXXIX.  7 
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[6tli  ed.]  ;  id.,  §  307,  d  and  e  [Torts]  ;  3  Blackst.  Comm.  294; 
Comm.  Dig.,  Action,  4 ;  1  Chitty  on  Com.  &  Mafg.  647-649 ; 
Rafdbd  V.  Dereloty   2   W.   Black.    1058 ;  Hobinson  v.  Bla/iid^ 

2  Burr.  1077;  1  W.  Black.  259;  Stevens'  Pleadings,  3; 
Bouv.  Law  Diet.,  Actions  and  Real  Actions;  Bouv.  Law  Diet., 
Actions  and  Personal  Actions-;  2  Johns.  Cas.  33$ ;  1  and  2 
Caines,  374;  3  Serg.  &  K  [Penn.]  500;  1  Chitty'sPl.  243; 
J^ith  v.  BuU^  17  Wend.  323  ;  Glen  v.  Hodges,  9  Johne.  66,  69 ; 
Mclvory  v.  MoCahe,  26  How.  257 ;  Moloney  v.  Da/oieSy  8  Abb. 
316 ;  Misainav.  Belden,  6  id.  165,  170, 174 ;  Smith  v.  BuUer, 
1  Daly,  508 ;  disaifirming  Moloney  v.  Davisy  8  Abb.  316  ;  StaU- 
Tcnecht  v.  Penn.  R.  li.  Co.,  13  Hun,  451 ;  Gen.  Term,  First 
Dept.,  March,  1878  ;  Vanderwerher  v.  The  N.  Y,  dd  JV.  H.  R. 
R.  Co.,  6  Abb.  239,  240,  241 ;  Beach,  Admx.  v.  The  Bay  StaU 
StmhU  Co.,  18  How.  335,  337,  338,  339 ;  Whitford  v.  The 
Panama  R.  R.  Co.,  3  Bosw.  67,  71,  84;  23  N.  T.  465; 
Crowley  v.  Panama  R.  R.  Co.,  30  Barb.  99, 107;  McDonald 
v.  MaUory,  77  N.  Y.  547;  SUmt  v.  Wood,  1  Blackf.  [Ind.] 
71,72;  Wall  v.  HasUna,  5  Ired.  Law  [N.  C],  177,  179; 
Shipp  v.  McOraw,  3  Murphy  [N.  C],  463 ;  Modrazo  v.  Willis, 

3  B.  &  Ad.  353 ;  Mastyn  v.  Fdbrigas,  1  Smiths  L.  Cas.  765, 
774,  777,  779,  781 ;  Melan  v.  The  Duke  de  Fitz  James,  1 
Bos.  &  Pull.  138.)  The  letters  of  administration  granted  to 
the  plaintiff  by  tlie  surrogate  of  the  county  of  New  York  are 
conclusive  of  the  plaintiffs  right  to  bring  this  action  and  are  all 
that  is  necessary.  (3  R.  S.  87,  §  90  [6th  ed.] ;  Belden  v. 
Meeker,  47  N.  Y.  310 ;  S.  C,  2  Lans.  473 ;  Parham  v.  Moran, 

4  Hun,  718 ;  Leland  v.  Manning,  id.  11 ;  HacTcn£yv.  Vroom, 
62  Barb.  653;  SihUy  v.  Waffle,  16  N.  Y.  185;  Christy  v. 
Lilhy,  2  Daly,  423 ;  Roderigas  v.  E.  R.  Svgs.  Inst,  63  N. 
Y.  460,  463,  464,  468,  471  ;  Rich^i/rdson,  Admr.  v.  West,  10 
N.  Y.  Weekly  Dig.  65 ;  Ct.  of  App.,  decided  February  24, 
1880  ;  3  R.  S.  76,  §  24  [23],  sub-div.  3  and  4  [6th  ed.] ;  Potter 
V.  Merchants  Bk.,  28  N.  Y.  652,  653, 654 ;  Lewis  v.  Penjield, 
39  How.  493,  494 ;  The  People  ex  rd.  Draper  v.  Pinkerton, 
77  N.  Y.  245 ;  Stalknecht  v.  The  Perm.  R.  R.  Co.,  13  Hun, 
451 ;  Kansas  Pac.  R.  R.    Co.  v.   Cutter,  AdrrCr,  16  Kans. 
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568,  570 ;  JeffermnvUle^  M,  <J&  /.  R.  R.  Co.  v.  Hendrick^  41 
Ind.  48,  69,  72,  75 ;  3  E.  S.  89,  90,  §  6,  sub-div.  8  [6th  ed.] ; 
Whitfo'rd  V.  The  P<mama  R.  R.  Co.,  23  N.  Y.  468.)  When 
a  resident  of  one  State  owns  property  in  a  foreign  State,  upon 
his  decease  its  distribution  must  be  governed  by  the  laws  of 
the  locality  where  the  deceased  was  domiciled.  {Parsons  v. 
Lyman,  20  N.  Y.  105 ;  Vroom  v.  Van  Horn,  10  Paige,  549 ; 
Isha/m  V.  Gibbons,  1  Bradf .  70 ;  St.  Jurgo  v.  Dunscomb,  2  id. 
105  ;  Story  on  Conflict  of  Laws,  403,  404,  437,  438.)  Where 
a  clause  is  inserted  in  a  judgment  without  authority,  the  proper 
remedy  is  by  motion  to  correct  the  judgment,  not  by  appeal. 
{T/ie  People  v.  Gof,  52  N.  Y.  434,  437;  Kranshaar  v. 
Meyer,  72  id.  602 ;  De  LavalZette  v.  Wendt,  75  id.  582  ;  i?wA 
V.  Remsen,  34  id.  385  ;  Benisse  v.  Wood,  37  id.  532 ;  Mar- 
hie  V.  Lewis,  53  Barb.  885  ;  The  Mayor  v.  Lyons,  24  IIow. 
280.) 

Miller,  J.  The  intestate  was  killed  by  reason  of  the  explo- 
sion of  a  boiler  of  a  steamer  within  the  boundaries  of  the  State 
of  Connecticut,  which  the  jury  found  was  occasioned  by  the 
negligence  of  the  defendant,  who  was  the  owner  thereof.  The 
statutes  of  that  State  created  a  cause  of  action  in  favor  of  and 
for  the  benefit  of  the  next  of  kin  and  heirs  at  law,  in  certain 
cases  which  are  enumerated.  By  the  Kevised  Statutes  (ed.  of 
1875),  section  3,  page  488,  a  right  of  action  is  given  to  the  rep- 
resentatives of  a  person  killed  by  the  negligence  of  any  railroad 
company  or  its  servants,  to  recover  damages  to  the  amount  of 
$5,000.  The  common-law  rule  as  to  actions  for  injuries  to  the 
person  is  changed,  and  it  is  provided  that  an  action  to  recover 
damages  for  injury  to  the  person,  etc.,  shall  not  abate  by  rea- 
son of  death,  and  that  the  executor  or  administrator  may 
prosecute  the  same,  and  that  all  actions  for  injuries  to  the 
person,  whether  the  same  do  or  do  not  instantaneously  or 
otherwise  result  in  death,  shall  'survive  to  his  executor  or 
administrator,  etc.  (Stats,  of  Conn,  [revision  of  1875],  chap. 
6,  title  J  9,  §§  8-9.)  It  is  held  that  under  these  provisions  of 
the  statutes  of  Connecticut  an  action  lies  in  that  State  in  favor 
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of  the  representatives  of  a  deceased  party  to  recover  damages. 
{Murphy  V.  N.  Y.  &  N.  H.  li.  R.  Co.,  30  Conn.  184;  S.  C, 
29  id.  496;  Sovle  v.  N.  Y.  <&  N.  H.  E.  B.  Co.,  24  id. 
575.)  The  construction  thus  placed  by  the  courts  of  another 
State  upon  the  statutes  of  that  State  should  be  followed,  and 
is  controlling  in  the  tribunals  of  such  State.  {Jessup  v.  Car- 
negis,  80  N.  Y.  441, ;  Hunt  v.  IlurU,  72  id.  218.) 

At  common  law,  personal  actions,  whether  ex  contractu  ov 
ex  delicto,  are  transitory  (Bouv.  L.  Die,  Personal  Actions, 
Transitory  Actions) ;  and  these  actions  may  be  brought  any- 
where, and  are  governed  by  the  lex  fori.  (Bouvier ;  Story  on 
Conflict  of  Laws,  §  307,  a.  e.)  The  cause  of  action  which  the 
statutes  of  Connecticut  created  is  transitory  in  its  nature,  and, 
unless  excepted  from  the  general  rule  as  to  the  place  where  such 
actions  may  be  brought,  can  be  enforced  in  the  courts  of  this 
State  or  any  other  forum,  provided  the  laws  of  that  forum  do 
not  forbid  its  maintenance.  In  this  State  it  is  held  that  actions 
will  lie  for  injuries  to  the  person,  committed  outside  of  the  ter- 
ritorial limits  of  the  State.  In  Smith  v.  Bull  (17  Wend.  323) 
it  was  decided  that  an  action  for  an  assault  and  battery,  com- 
mitted in  the  State  of  Pennsylvania,  could  be  maintained  in 
any  Court  of  Comaion  Pleas  of  this  State.  The  rule,  no  doubt, 
is  that  all  common-law  actions  for  an  injury  in  a  foreign  coun- 
try are  transitory  in  their  character,  and  may  be  brought  in 
another  State  or  country  besides  that  in  which  they  originated. 
In  contemplation  of  law  the  injury  arises  anywhere  and  eveiy- 
where.  The  right  to  recover  in  such  cases  rests  upon  the  pre- 
sumption that  the  common  law  prevails  in  such  other  State, 
and  that  the  injured  party  could  have  recovered  there  had  the 
action  been  brought  in  such  State.  The  remedy  in  such  cases 
is  given  by  the  courts  of  one  country  or  State  upon  the  prin- 
ciple of  comity  which  is  due  by  one  sovereign  State  or  country 
to  another  under  similar  circumstances.  While  these  general 
rules  are  recognized  in  numerous  decisions  in  the  courts  of  this 
State,  it  is  also  held  that  the  statutes  giving  an  action  for  dam- 
ages resulting  from  death  caused  by  culpable  negligence  do 
not  apply  where  Uie  injury  was  not  conmiitted  in  this  State 
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but  in  a  foreign  country,  nnlesa  it  is  proved  that  the  laws  of 
that  country  are  of  a  similar  character.  (  Whitford  v.  Panama 
R.  R.  Co.,  23  N.  Y.  465  ;  Beach  v.  The  Bay  State  Steamboat 
Co.j  30  Barb.  433;  Crowley  v.  Panama  R.  R.  Co.,  id.  99; 
McDonald  v.  MaUory,'11  N.  Y.  647.) 

These  decisions  rest  upon  the  principle  that  the  statutes  of 
this  State  can  have  no  operation  in  a  foreign  country  where 
similar  statutes  do  not  exist,  and  that  it  is  not  a  legitimate  pre- 
sumption that  the  statute  laws  of  other  States  or  countries  are 
similar  to  our  -laws.  In  Whitford  v.  The  Panama  R.  R.  Co. 
{mprd),  the  injury  was  done  in  New  Grenada.  After  consider- 
ing the  effect  of  the  statute  in  a  foreign  country,  Denio,  J., 
remarks :  "  Whatever  liability  the  defendants  incurred  by  the 
laws  of  New  Grenada  by  the  act  mentioned  in  the  complaint 
might  well  be  enforced  in  the  courts  of  this  State,  *  *  * 
but  the  rule  of  decision  would  still  be  the  law  of  New  Gren- 
ada, which  the  court  and  jury  must  be  made  acquainted  with 
by  the  proof  exhibited  before  them."  The  doctrine  of  this 
case  is  approved  in  McDonald  v.  MaUory  (mpra),  and  it  is 
laid  down  by  Rapallo,  J.,  that  where  the  wrong  is  committed 
in  a  foreign  State  or  country  no  action  "  can  be  maintained 
here  without  proof  of  the  existence  of  a  similar  statute  in  the 
place  where  the  wrong  was  committed."  The  rule  here  laid 
down  is  just  and  reasonable,  and  it  is  not  essential  that  the 
statute  should  be  precisely  the  same  as  that  of  the  State  where 
the  action  is  given  by  law  or  where  it  is  brought,  but  merely 
requires  that  it  should  be  of  a  similar  import  and  character. 
The  statute  in  this  State  is  certainly  of  the  same  nature,  and 
the  similarity  is  such  as  to  authorize  the  conclusion  that  it  is 
founded  upon  the  same  principle  and  possesses  the  same  gen- 
eral attributes  as  the  statutes  of  Connecticut  which  have  been 
cited.  The  same  remedy  was  to  be  accomplished,  and  an  ex- 
amination of  the  different  provisions  evinces  an  agreement  in 
both  of  the  statutes  as  to  their  main  features,  and  that  they 
are  substantially  alike  and  to  the  same  effect  as  to  the  survi- 
vorship of  the  action.  In  fact,  when  there  are  similar  stat- 
utes iustead  of  the  common  law,  the  right  to  recover  damages 
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Stands  precisdy  the  same  as  if  the  common  law  in  both  States 
relating  to  the  subject  prevailed. 

The  doctrine  that  an  action  will  lie  when  the  common  law, 
or  the  statutes  of  different  States  or  countries  correspond,  is 
sustained  by  numerous  authorities.  {Madrazo  v.  WUles,  3 
B.  &  Aid.  353;  Melan  v.  Duke  de  Fitz-Jame$^  1  Bos.  & 
Pul.  138 ;  Mostyn  v.  Fahrigas^  1  Cowp.  161 ;  1  Smith's  Lead. 
Cas.  963;  Shippw  McCraw.Z  Murphy  [N.  C],  463;  WaU 
V.  IloshinSy  5  Ired.  Law  [N.  C],  177;  Stout  v.  Wood^  1 
Blackf.  [Ind.]  71.) 

We  are  referred  to  a  number  of  cases  by  the  learned  coun- 
sel for  the  appellant  as  authority  for  the  position  that  the 
death  happening  in  the  State  of  Connecticut,  and  there  not 
being  shown  to  have  been  any  representative  there  who  had 
taken  out  letters  of  administration,  an  administrator  in  New 
York  has  no  right  to  bring  such  an  action  in  tlie  courts.  The 
cases  cited  are  the  decisions  of  other  State  courts,  and  a  brief 
reference  to  them  will  indicate  how  far  they  should  be  allowed 
to  bear  upon  the  question  considered.  In  Richardson  v.  N. 
Y.  G.  It.  R.  Co.  (98  Mass.  85),  the  plaintiff  brought  an  action 
for  damages  under  the  statute  of  New  York  for  the  killing  of 
tlie  intestate  in  New  York.  There  was  no  statute  in  Massa- 
chusetts of  a  similar  character,  and  it  was  held  that  the  action 
could  not  be  maintained.  It  will  be  noticed  that  the  statutes 
of  the  different  States  were  not  of  a  simDar  nature  and  the 
common-law  rule  prevailed  in  Massachusetts.  The  case,  there- 
fore, is  not  analogous.  In  Woodward  v.  Mich.  So.  <&  If.  I.  R. 
R.  Co.  (10  Ohio  St.  121),  it  was  held  that  an  administrator 
in  Ohio  could  not  maintain  an  action- under  the  statute  of  Illi- 
nois authorizing  the  personal  representative  of  a  person  who 
comes  to  his  death  by  a  wrongful  act  of  another  to  sue  for 
damages.  It  was  questioned  whether  the  petition  went  far 
enough  to  make  out  an  action  under  the  statute  of  Illinois,  or 
whether  an  administrator  appointed  under  the  laws  of  Illinois 
might  not  maintain  such  action. 

The  question  now  presented  is  not  fully  considered,  and 
therefore  the  decision  has  no  force  as  a  case  in  point.     In 
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Needham  v.  tf .  T.  Maihoay  Co.  (38  Vt.  295),  the  death  oc- 
curred in  the  Stato  of  New  Hampshire,  and  there  was  no  law 
existing,  or  alleged  to  exist,  which  gave  the  plaintiff  a  right  of 
action.  In  Alien,  v,  Fitte.  S  a  H.  li.  Co.  (45  Md.  41),  there 
was  no  allegation  that  tliere  was  any  statute  in  the  State  where 
the  death  was  caused  creating  a  cause  of  action,  and  it  was  held 
that,  in  tho  absence  of  any  proof,  there  was  no  presumption  in 
favor  of  a  positive  statute  law  of  the  State,  but  it  must  be  pre- 
sumed that  the  common  law  prevailed.  The  case  therefore  is 
not  in  point.  In  Selma  R.  cfe  Z>.  R.  R.  Co.  v.  Lacy  (43  Ga.  46 1), 
the  same  general  state  of  facts  existed  and  the  same  rule  was 
recognized.  Marcy  v.  Marcy  (32  Conn.  308)  does  not  directly 
affect  the  question  considered.  From  this  review  of  the  cases, 
it  is  manifest  that  the  authorities  cited  do  not  sustain  tlie  posi- 
tion that  this  action  cannot  be  maintained  in  this  State  under 
the  circumstances  existing,  and  we  are  of  the  opinion  that  tho 
right  of  the  administrator  to  bring  the  same  is  clear  and  be- 
yond question.  The  letters  of  administration  granted  by  tho 
surrogate  are  conclusive  as  to  his  authority.  {Roderigas  v. 
East  River  Savings  Inst,  63  N.  Y.  460  ;  KeUy  v.  West,  80  id. 
139.)  The  letters  on  their  face  show  that  the  intestate  died 
"leaving  assets"  in  the  State  and  in  the  county  of  New 
York,  and  this  gave  the  surrogate  of  the  county  of  -New  York 
jurisdiction.  (3  K.  S.  [6th  ed.]  76,  §  24.)  Nor  was  it  essen- 
tial, we  think,  that  letters  should  have  first  been  taken  out  in 
the  State  of  Connecticut.  Be  that  as  it  may,  however,  the  let- 
ters issued  by  the  surrogate  are  conclusive  as  to  the  right  of  the 
administrator  to  maintain  this  action.  In  regard  to  the  ques- 
tion as  to  the  right  to  recover  interest,  there  is  no  evidence 
that  the  interest  was  added  to  the  verdict  upon  the  trial.  It 
does  appear,  however,  to  have  been  inserted  in  the  judgment, 
from  the  record  before  us.  We  may  assume  that  it  was  added 
on  the  taxation  of  the  costs  and  the  question  can  only  be  prop- 
erly reached  by  a  motion  to  retax  the  costs  or  to  correct  the 
judgment  at  Special  Term,  and  not  by  appeal.  (See  Code  of 
Civil  Pro.,  §§  1346,  1349.)  Where  a  clause  is  inserted  in  the 
judgment  without  authority  the  proper  remedy  is  by  motion  to 
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1  (j  »t  '^ii\  correct  the  judgment,  and  not  by  appeal.  {People  ex  rel.  Oswald 
'  ^  V.  Goff,  62  N.  Y.  434 ;  Era/atshaar  v.  J/(?y^-,  72  id.  602 ;  I)e 

LavaUeUe  v.  TT^m?^,  75  id.  579.)  There  was  no  error  in 
the  refusal  of  the  judge  to  charge  any  of  the  requests  sub- 
mitted to  him  by  the  defendant's  counsel ;  and  after  a  careful 
examination  we  are  unable  to  discover  that  any  error  was  com- 
mitted by  the  judge  in  the  various  rulings  as  to  the  admissi- 
bility of  evidence. 

After  full  consideration,  we  think  that  the  case  was  properly 
disposed  of  at  the  Circuit,  and  that  the  judgment  should  be 
affirmed. 

All  concur,  except  Rapallo,  J.,  absent,  FoLasB,  Ch.  J., 
concurring  in  result. 

Judgment  affirmed. 


John  IIabt,  as  Administrator,  etc..  Appellant,  v.  The  Hxtdson 
RivEE  Bridge  Company  at  Albany,  Respondent. 

In  an  action  to  recover  damages  for  alleged  negligence  causing  the  death 
of  plaintiff's  intestate,  plaintiff  claimed  that  the  deceased  fell  from  the 
footway  through  the  open  dnw  on  defendant's  bridge  when  crossing  it 
in  the  night.  Defendant  had  placed  gates  over  the  footway  on  each  end 
of  the  draw  which  were  designed  to  be  lowered  when  the  draw  was 
opened.  Plaintiff  claimed  that  the  gate  was  not  lowered  at  the  time  of 
the  accident.  M.»  a  boy  in  defendant's  employ,  was  called  as  a  witness 
for  it,  and  after  testifying  on  crosB^zamination  that  he  had  been  sent  at 
times  to  pull  down  the  gate,  was  asked  if  he  told  one  B.  on  one  occasion 
to  pull  it  down.    This  was  objected  to  and  excluded.    HM,  no  error. 

M.  testified  that  he  did  not  see  a  woman  fall  from  the  bridge.  On  cross- 
examination  he  testified  that  he  did  not  say  in  the  presence  of  people  at 
the  draw,  when  the  subject  was  discussed  just  after  the  splash  in  the 
water  which  he  heard,  that  he  saw  the  woman  fall  from  the  end  of  the 
bridge.  One  N.  was  called  as  a  witness  for  plaintiff,  who  testified 
that  he  saw  a  boy  among  those  gathered  on  the  bridge  after  the  dnw 
was  closed,  but  conld  not  identify  M.  as  the  one.  Plaintiff's  counsel  then 
offered  to  prove  that  the  boy  said  he  saw  a  woman  fall  off  the  bridge ; 
this  was  excluded  ;  held,  no  error ;  that  the  question  as  to  the  identity  of 
M.  with  the  boy  whom  N.  saw  was  for  the  court  to  determine ;  also  that 
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the  attention  of  M.  was  not  called  with  sufficient  particalarity  to  the 
time,  place,  persons,  etc,  to  lay  a  foundation  for  the  impeaching  evi- 
dence. 

A  civil  engineer  having  experience  in  the  erection  of  bridges,  as  a 
witness  for  defendant,  was  allowed  to  testify,  under  objection  and 
exception,  that  it  was  not  cuBtomary  to  have  gates  of  any  kind  on  draw, 
bridges.  Heid,  no  error ;  that  it  was  competent  for  the  defense  to  show 
that  the  bridge  was  constructed  with  extraordinary  (tare. 

The  same  witness  was  asked,  on  cross-examination,  whether  it  was  safe  and 
proper  to  have  draws  with  drop-gates  across  the  footpath  of  a  bridge 
when  the  draw  was  open ;  this  was  objected  to  and  excluded.  Held,  no 
error ;  that  it  was  a  nuttter  of  opinion  and  not  within  the  range  of  expert 
evidence. 

The  court  charged  that  if  the  jury  believed  that  the  gate  was  not  entirely 
closed,  but  the  bottom  of  it  was  two  and  a  half  feet  from  the  bridge  floor, 
the  plaintiff  could  not  recover.    Held^  no  error. 

Upon  the  question  of  contributory  negligence  the  court  charged:  *'  It  is  not 
enough  to  prove  facts  from  which  either  the  conclusion  of  negligence  or 
the  absence  of  negligence  may  be  with  equal  fairness  drawn,*  but  the 
burden  is  upon  plaintiff  to  satisfy  you  that  there  was  no  contributory 
negligence  on  the  part  of  the  deceased.**    Held,  no  error. 

(Argued  January  20,  1881 ;  decided  February  8,  1881.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme . 
Court,  in  the  third  judicial  department,  in  favor  of  defendant, 
entered  upon  an  order  made  December  4,  1880,  overruling 
plaintiffs  exceptions  and  directing  judgment  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  death  of 
Jane  Hart,  plaintiflPs  intestate,  alleged  to  have  been  caused  by 
the  defendant's  negligence. 

The  claim  of  the  plain  tiflE  was  that  the  deceased,  in  crossing 
upon  the  defendant's  bridge  over  the  Iludson  river  at  Albany, 
fell  from  the  footway  through  the  open  draw  and  was  drowned. 
"When  last  seen  alive  she  was  crossing  a  street  bridge  on  her 
way  to  the  river  bridge,  about  7  p.  m.  ;  about  that  time  the 
draw  was  opened,  when  part  wity  opened  a  splash  was  heard  by 
the  employees  upon  the  draw  "  like  something  falling  in  the 
water."  The  body  of  the  deceased  was  found  in  the  river  the 
next  day.  The  bridge  had  a  way  for  foot  passengers  on  its 
south  side  with  railings  on  each  side.  There  were  stop  gates 
across  this  footway  at  each  end  of  the  draw  which  were  designed 
SiOKBLS  — Vol.  XXXIX.  8 
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to  be  let  down  when  the^  draw  was  opened  and  raised  when 
it  was  closed.  These  gates  were  raised  and  lowered  by  wind- 
lasses. There  was  an  established  signal  by  whistles  from  the 
engine  on  the  draw  to  indicate  to  those  operating  the  gates 
when  to  close  theni. 

The  further  facts  pertinent  to  the  questions  discussed  appear 
in  the  opinion. 

Amasa  J.  Parker  for  appellant.  The  court  improperly 
permitted  Hilton  to  testify  that  it  was  not  customary  to  have 
gates  of  any  kind  on  draw  bridges.  {Ernst  v.  Bt^.  R.  Co.^ 
39  N.  Y.  61 ;  Eiasenger  v.  If.  Y.  <&  Harlem  Co.,  56  id.  538.) 
The  court  erred  in  charging  that  if  the  jury  believed  that  the 
gate  was  not  entirely  closed,  but  the  bottom  was  two  and  a  half 
feet  from  the  bridge  floor,  the  plaintiff  could  not  recover. 
{Dyer  v.  Erie  R.  R.  Co.,  71  N.  T.  228;  Twondey  v.  N.  T. 
Cmt.  Co.,  69  id.  158;  Coulter  v.  Am.  Mer.  Co.,  56  id.  685; 
Buel  V.  N.  T.  Cent.  Co.,  31  id.  314;  Eckert  v.  Long  Island 
Co.,  57  Barb.  560.) 

Samuel  Hand  for  respondent.  The  burden  of  proof  was 
upon  plaintiff  and  he  was  bound  to  show  that  the  injury  was 
occasioned  by  defendant's  negligence.  {Hale  v.  Smith,  78 
N.  Y.  480,  483;  CordeU  v.  N.  Y.  C.  R.  R  Co.,  75  id.  330, 
332;  Reynolds  v.  N.  Y..  C  R.  R.  Co.,  58  id.  248;  Warner 
V.  N.  Y.  C,  etc.,  Co.,  44  id.  465,  471 ;  Gaynor  v.  Old  Col. 
R.  R.,  100  Mass.  208 ;  Murphy  v.  Downe,  101  id.  466.)  A 
gate,  whose  bottom  was  two  and  a  half  feet  from  the  floor,  was 
a  sufficient  guard.  {Cleveland  v.  N.  J.  Steamboat  Co.,  68 
N.  Y.  312;  Dongan  v.  Transp.  Co.,  56  id.  7;  Oamn  v.  City 
of  Chicago,  Alb.  L.  J.,  Jan.  8,  1881,  p.  37 ;  Dows  v.  Rush,  28 
Barb.  157;  Orazer  v.  Steilwagen,  25  N  Y.  315.)  The  ex- 
clusion of  the  hearsay  evidence  of  what  a  boy  said  about  seeing 
a  woman  falling  off  the  bridge  was  proper.  {King  v.  If,  Y. 
C.  <&  H.  R.  R.  R.  Co.,  72  N.  Y.  609;  Zoomis  v.  Western 
Turnpike  Co.,  32  id.  127;  Palmer  y.  Haight,  2  Barb.  210; 
KimiaU  v.  Davis,  19  Wend.  437;  Sprague  v.  Caldwell,  12 
Barb.  516 ;  Crounse  v.  Fitch,  1  Abb.  Ct.  App.  Dec.  475.) 
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Miller,  J.  Several  errors  are  alleged  to  have  been  committed 
upon  the  trial  of  this  action,  in  the  rulings  of  the  judge  in  regard 
to  the  admission  and  exclusion  of  evidence,  which  demand  con- 
sideration. Miller,  a  boy  in  defendant's  employ,  as  a  witness  for 
it,  testified  in  reference  to  the  fact,  that  whistles  were  blown  on 
the  night  of  the  accident  for  the  gates  and  to  turn  the  signals. 
Upon  his  cross-examination  the  question  was  put :  "  You  have 
been  sent  out  to  tell  Borst  to  put  it  (the  gate)  down ; "  and  he 
answered :  "  I  have  been  sent  to  pull  it  down."  He  was  then 
asked  :  ''  Did  you  tell  Borst,  on  one  occasion,  to  put  it  down  ? " 
The  defendant's  counsel  objected  to  the  testimony,  and  it  was 
excluded  and  an  exception  taken. 

We  think  there  was  no  eiTor  in  the  ruling  of  the  judge. 
What  the  witness  told  Boi-st  was  not  material,  and  could  have 
no  direct  bearing  upon  the  case.  That  he  told  Borst  to  pull  it 
down  would  not  add  to  the  strength  of  any  testimony  given  to 
prove  that  he  had  palled  it  down  himself.  While  it  might  be 
competent  to  show  that  it  was  up  at  any  particular  time,  or 
times,  and  was  pulled  down,  the  declarations  of  the  witness 
were  not  admissible  for  that  purpose,  as  this  fact  could  be 
proved  quite  readily,  if  true,  without  svich  declarations,  and  by 
higher  and  better  evidence.  It  is  not  claimed  that  the  declara- 
tions of  the  witness  were  admissible  upon  any  other  ground  than 
that  stated,  and  the  evidence  was  properly  excluded. 

The  offer  to  show  by  the  witness,  Neville,  that  the  boy  Mil- 
ler said  that  he  saw  a  woman  fall  off  the  bridge,  was  also  in- 
competent. Miller  had  testified  that  he  did  not  see  a  woman 
fall  from  the  bridge  and  that  he  did  not  say,  in  the  presence  of 
people,  at  the  draw,  when  the  subject  was  discussed  just  after 
the  splash  in  the  water,  which  he  heard,  that  he  saw  the  woman 
fall  from  tlie  end  of  the  bridge  ;  and  the  object  of  the  evidence 
was  to  impeach  his  testimony.  It  was  questionable  from  the 
testimony,  whether  the  boy  whose  declaration  it  was  proposed 
to  prove  was  Miller.  Neville  could  not  identify  him.  The 
question,  as  to  the  identity  of  Miller  with  the  boy  whom  Neville 
heard  speak,  was  addressed  to  the  judge ;  and  that  fact,  as  the 
case  stood,  rested  with  him  to  determine,  before  deciding  as  to 
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the  admissibility  of  the  testimony.  As  this  was  not  clearly 
established,  and  could  not  properly  be  submitted  to  the  con- 
sideration of  the  jury,  it  is  manifest  that  the  evidence  was  in- 
competent. Aside,  however,  from  this  view,  wo  think  that  a 
sufficient  foundation  was  not  laid  to  authorize  the  question  to 
be  put  The  evidence  of  Miller,  denying  that  he  had  said  so, 
was  not  enough  to  allow  proof  that  it  was  said  in  the  presence 
of  Neville.  The  time  and  place,  and  the  persons  to  whom,  or 
in  whose  presence,  tiie  alleged  statement  was  made,  should  have 
been  brought  to  the  attention  of  the  witness  who  it  was  in- 
tended to  impeach,  before  he  can  be  contradicted.  {Kimball 
v.  Davis^  19  Wend.  437 ;  Palm&r  v.  HaigU,  2  Barb.  210 ; 
Sprague  v.  CadweU^  12  id.  516.)  The  offer  made  was  very 
general,  without  any  specification  as  to  time  or  place,  and 
we  agree  with  the  trial  judge,  that  there  was  no  sufficient 
foundation  laid,  upon  which  to  predicate  an  impeachment.  It 
should  also  be  noticed  that  the  final  offer,  before  any  exception 
was  taken,  was  to  show  that  the  boy  said  he  was  on  the 
draw  at  the  time  Miller  swore  he  was  on  the  draw,  and  hence 
the  testimony  offfered  might  not  tend  to  contradict  him. 

There  was  no  valid  objection  to  the  question  put  to  the  wit- 
ness, Hilton,  whether  it  was  customary  to  have  gates  of 
any  kind  on  draw  bridges,  so  far  as  he  knew.  The  witness  was 
a  civil  engineer,  had  experience  in  the  construction  of  bridges, 
and  superintended  the  building  of  defendant's  bridge.  It  was 
therefore  competent  to  show  that  the  bridge  was  constructed 
with  extraordinary  care  and  circumspection,  and  with  a  view 
to  the  safety  and  security  of  those  passing  over  it,  even  beyond 
what  was  customary  in  such  cases.  The  evidence  given  could 
not  affect  the  question,  as  tp  the  right  of  foot  passengers  to 
rely  upon  the  gates  after  they  had  been  placed  there,  while 
passing  across  the  bridge.  Nor  was  there  any  error  in  refus- 
ing to  allow  Hilton  to  answer  the  question  put  to  him,  as  to 
whether  it  was  safe  and  proper  to  have  draws  with  drop  gates 
across  the  foot  path  of  the  bridge,  when  the  draw  was  open. 
It  was  entirely  a  matter  of  opinion,  not  properly  within  the 
rule  which  allows  the  testimony  of  experts,  and  in  regard  to 
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which  one  individual  could  form  a  judgment  as  well  as  another, 
both  having  equal  knowledge  of  the  circumstances.  It  did  not 
relate  to  any  thing  connected  with  the  safety  or  the  strength 
of  the  construction,  but  to  a  question  of  fact,  which  properly 
belonged  to  the  jury  to  pass  upon,  and  which  could  not  be  dis- 
posed of  upon  the  opinions  of  witnesses. 

Exceptions  were  also  taken  to  the  charge  of  the  judge  npon 
the  trial,  and  it  is  claimed  there  was  error  in  charging  as  re- 
quested by  the  defendant's  counsel.  Defendant's  counsel  re- 
quested the  court  to  charge,  that  if  the  jury  believed  the  gate 
was  not  entirely  closed,  but  the  bottom  of  it  was  two  and  a  half 
feet  from  the  bridge  floor,  the  plaintiflE  cannot  recover,  and  the 
judge  so  charged. 

We  discover  no  objection  to  this  portion  of  the  charge.  It 
is  difiicnlt  to  see  how  a  person,  in  the  exercise  of  ordinary  care, 
could  be  injured,  when  -the  gate  was  sufficiently  lowered  to 
prevent  such  person  from  passing  along  beyond  such  gate ;  and, 
under  ordinary  circumstances,  the  distance  named  would  be 
quite  as  effectual  as  if  it  was  much  lower.  It  would  recjuire 
some  effort  to  get  under  the  gate,  and,  if  it  was  done,  would 
tend  to  establish  contributory  negligence  on  the  part  of  the 
person  so  doing.  If  it  was  situated  as  stated,  it  was  an  effect- 
ual and  a  sufficient  obstacle  to  prevent  foot-passengers  from 
walking  off  the  bridge,  and  to  guard  against  carelessness  or 
mistake,  and  all  that  could  have  been  required  in  the  exercise 
of  a  proper  degree  of  care  and  vigilance. 

There  is,  we  think,  no  ground  for  claiming  that,  with  such 
a  barrier  in  the  way,  the  deceased  could  have  been  injured  by 
striking  her  head  against  it,  and  being  momentarily  blinded 
by  the  collision,  became  confused,  and,  in  her  struggles, 
passed  through  the  opening  under  the  gate  and  into  the  water. 
The  very  fact  of  such  a  collision  taking  place,  in  the  absence 
of  any  evidence,  furnishes  strong  proof  that  a  proper  degree  of 
care  was  not  exercised  on  the  part  of  the  deceased.  Unreason- 
able inferences  are  not  to  be  assumed,  to  relieve  a  party,  under 
such  circumstances,  from  the  charge  of  negligence,  and  the 
presumption  of  law  is  in  a  contrary  direction. 
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The  defendant  was  not  bound,  we  think,  to  place  an  obstmc- 
tion,  or  a  warning  in  the  way  which  rendered  it  absohitely  im- 
possible to  pass ;  and  it  was  sufficient  to  guard  against  danger, 
or  accident,  when  a  proper  degree  of  vigilance  was  exercised. 
In  regard  to  steamboats,  where  there  is  quite  as  much  danger 
from  accident,  it  has  been  held  that  a  space  of  three  feet  be- 
tween the  railing  and  the  deck  does  not  constitute  negligence. 
{Dougam,  v.  Champlain  Trans.  Co.,,  56  N.  Y.  7 ;  see,  also, 
Cleodand  v.  N.  J.  8.  B.  Co,,  68  id.  312.) 

Nor  was  there  any  error  in  that  portion  of  the  charge  relat- 
ing to  contributory  negligence,  to  which  an  exception  was 
taken,  which  was  as  follows :  "  It  is  not  enough  to  prove  facts 
from  which  either  the  conclusion  of  negligence,  or  the  absence 
of  negligence,  may  be  with  equal  fairness  drawn,  but  the  bur- 
den is  upon  the  plaintiff,  to  satisfy  you  that  there  was  no  con- 
tributory negligence  on  the  part  of  the  deceased." 

The  question  presented  by  the  charge  is,  whether  the  bur- 
den was  upon  the  plaintiff  to  establish  that  there  was  no  con- 
tributory negligence.  In  Hnle  v.  Smith  (78  N.  Y.  483),  it  is 
held,  that  in  cases  where  contributory  negligence  may  be 
claimed,  it  is  incumbent  upon  the  plaintiff  to  satisfy  the  jury 
by  a  preponderance  of  proof ;  and  it  is  said  by  Rapallo,  J., 
"  that  the  absence  of  contributory  negligence  is  part  of  the 
plaintiff's  case,  and  the  burden  of  satisfying  the  jury  upon  that 
point  rests  upoft  him."  This  doctrine  is  also  upheld  in  other 
cases.  (See  Warner  v.  N.  T.  C.  R.  E,  Co.,  44  N.  Y.  471 ; 
Beynolda  v.  N.  Y.  C.  <&  H,  River  R.  R.  Co.,  58  id.  248;  Cor- 
deU  V.  i\r.  Y.  a  cfe  II.  River  R.  R.  Co.,  75  id.  330.)  Within 
this  rule,  we  do  not  discover  any  valid  ground  of  exception  to 
the  charge  of  the  judge.  As  the  evidence  stood,  there  was  no 
proof  either  way,  and  it  was  by  no  means  clear,  in  the  absence 
of  evidence,  that  the  deceased  was  not  diargeable  with  contrib- 
utory negligence.  It  was  not  sufficient  that  the  evidence,  in 
this  respect,  waa  equally  balanced,  and  it  was  essential,  that  at 
least  a  prima  facie  case  should  be  established. 

Cases  may  arise  where  proof  of  the  facts,  of  itself,  shows 
that  there  was  no  contributory  negligence ;  but  where  there  is 
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n6  evidence  as  to  what  actually  did  take  place  at  the  time  and 
the  proof  is  such  as  to  render  it  uncertain  in  regard  to  that 
subject,  it  cannot  be  said  that  an  absence  of  negligence  is  es- 
tablished, within  the  rule  referred  to.  In  such  a  case,  no  in- 
ference can  legitimately  be  dmwn  in  favor  of  the  plaintiff, 
within  the  rule  stated  in  Powell  v.  Powell  (71  N.  Y.  73). 

Under  the  peculiar  circumstances  of  this  case,  and  without 
intending  to  lay  down  any  general  rule  different  from  that  which 
is  already  established  by  the  authorities  cited,  or  to  apply  such 
nile  to  other  cases,  we  think  the  charge  was  not  erroneous, 
and  as  no  error  appears,  a  new  trial  should  bo  denied  and  the 
judgment  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


Oeobob  E.  Palmsb,  as  Executor,  etc..  Respondent,  v.  The 
Ph(enix  Mutual  Life  Insukanoe  Company,  Appellant. 

Under  tlie  proyiflion  of  the  Code  of  Procedure  (%  427)  autlioriziDg  the 
bringing  of  an  action  against  a  foreign  corporation  by  **  a  resident  of  this 
State  for  any  cause  of  action/*  held,  that  an  action  was  properly 
brought  in  this  State  by  an  execator,  a  resident  therein,  apon  a  policy 
of  insurance  issued  by  a  Connecticut  corporation  upon  the  Ufe  of  the 
testator,  who  resided  and  died  in  that  State,  the  will  having  been  ad- 
mitted to  probate  in  that  State,  and  afterward,  upon  production  to  the 
surrogate  of  an  authenticated  copy  having  been  admitted  to  probate  in 
this  State. 

The  policy  acknowledged  receipt  of  the  first  premium,  and  contained  a  con- 
dition avoiding  it  in  case  of  non-payment  of  the  annual  premiums  on  or 
before  the  date  they  fell  due.  There  was  also  a  notice  indorsed  upon  the 
policy  to  the  effect  tliat  no  receipts  for  premiums  should  be  valid  unless 
signed  by  the  president  or  secretary,  and  that  no  agent  had  authority  to 
alter  a  policy  or  to  receive  any  premium  after  it  became  due  "  without 
special  permission  from  the  officers  of  the  company."  S.,  who  was  gen- 
eral agent  of  defendant  for  the  State  of  Rhode  Island,  took  the  applica- 
tion for  the  policy  in  question  in  Connecticut.  He  took  notes  for  the 
first  premium,  which  contained  a  condition  avoiding  the  policy  if  the 
amount  was  not  paid  when  due;  he  forwarded  the  application  ta 
defendant,   received  the  policy  and  delivered  it  to  the  insured.    The 
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first  note  was  not  paid  when  due  and  the  insured  wrote  to  S.,  expressing 
inability  to  pay  and  asking  to  be  relieved  from  liability.  S.  thereafter 
made  a  new  agreement,  taking  new  notes  with  longer  time  to  ran,  the 
notes  containing  the  same  condition,  printed  forms  famished  the  agent 
by  the  company  being  used.  S.  informed  the  defendant  of  this  arrange- 
ment and  forwarded  to  it  two  of  the  notes;  it  made  no  objection,  re- 
ceived the  money  on  the  first  note  falling  due,  which  was  paid  at  ma- 
turity, and  retained  the  others  until  after  the  death  of  the  insured.  The 
second  note  not  being  paid  at  maturity,  S.  wrote  to  the  insured,  using 
paper  with  a  printed  heading  furnished  by  the  company,  in  Tvhich  he 
/^as  styled  its  general  agent,  asking  for  payment  of  the  note  by  a  day 
/  named,  and  this  not  having  been  complied  with  again  wrote,  asking  the 
linsured  to  send  the  amount  "  by  return  of  mail  Or  by  express."  On  the 
day  this  letter  reached  tho  insured  he  inclosed  the  amount  in  bank  bills 
in  a  letter  addressed  to  S.'  at  his  place  of  residence,  which  he  mailed  in 
time  for  a  mail  leaving  the  same  day,  although  not  the  first  mail  after  the 
receipt  of  the  letter.  The  letter,  with  its  contents,  never  was  received  by 
S.  In  an  action  upon  the  policy,  held,  that  the  condition  and  notice  had 
no  reference  to  the  first  premium,  but  only  to  subsequent  ones,  and  so 
placed  no  restrictions  upon  the  power  of  S.  as  to  the  notes  taken  by 
him,  and  in  the  absence  of  any  notice  of  a  limitation  upon  his  authority 
as  general  agent  the  insured  had  a  right  to  suppose  he  could  extend  the 
time  and  prescribe  the  mode  of  payment,  and  that  payment  in  the  mode '' 
prescribed  was  binding  upon  the  defendant;  that  the  direction  in  the 
letter  of  S.,  to  send  by  return  mail,  did  not  require  the  answer  to  be  sent 
,  by  the  first  return  mail ;  that  the  insured  was  entitled  to  a  reasonable 
\  time  for  compliance  before  he  could  be  put  in  default;  and  that  the  letter 
\  with  money  was  mailed  in  time. 

(Argued  January  21,  1881 ;  decided  February  8, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  May  14,  1880,  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  are  set  forth  suf- 
ficiently in  the  opinion. 

Scrniud  Hand  for  appellant.  The  claim  was  bona  notahilia 
in  the  place  where  the  parties  reside,  and  not  under  any  pos- 
sible view  assets  due  or  collectible  in  tliis  State.  {Been  v. 
Slierman,  73  N.  Y.  299 ;  EoZcomh  v.  Phelps,  16  Conn.  136 ; 
Abhotty  AdrrCr^  v.  C6bv/m^  28  Vt.  670 ;  Bwtbomh  v.  Payne, 


1881.]       Palkeb  v.  Phcbnix  Mutual  Life  Ins.  Co.  65 


Statement  of 


17  La.  Ann.  15;  Sawyer  t.  Ins.  Co.y  46  Vt.  697;  Lewis 
V.  Union  Ins.  Co.j  97  U.  S.  682;  Smith  v.  Mut.  Ins.  Co.^ 
14  Allen,  336 ;  Cwmden  Co.  v.  Snead  Co.,  86  N.  J.  L.  16 ; 
BuOock  V.  Rogersy  16  Vt  828 ;  2  Redfidd  on  Wills,  21 ;  Doo- 
UtOe  V.  L^uds,  7  Johns.  Oh.  47 ;  Story's  Conflict,  §§  518,  518 ; 
Boston  V.  Boyhton^  2  Mass.  384 ;  l^ona  v.  Scriptw^e,  4  Lans. 
186;  MerriU  v.  N.  E.  Ins.  Co.,  103  Mass.  245;  Wharton's 
Conflict  of  laws,  §  634 ;  Herdenherg  v.  Berdenberg,  46  Conn. 
23;  &yr«v.  <:4>foy,lRedf.409;  Par«<w*  v.  Zyman,  20 N.  Y. 
103.)  The  referee  erred  in  his  conclusion,  that  the  policy  of 
insurance  was  in  full  force  at  the  time  of  the  death  of  the 
assured.  It  was  clearly  forfeited  by  the  failure  to  pay  the 
three  months'  note.  {Mersereau  v.  Phcsnix  Ins.  Co.,  66  N.  Y. 
274;  Catoir  v.  Ain.  Ins.  Co.,  33  N.  J-  L.  487;  Baker  v.  Life 
Ins.  Co.,  43  N.  Y.  282 ;  Pitt  v.  Berkshire  Ins.  Co.,  100  Mass. 
600;  WaU  v.  Horns  Ins.  Co.,  86  N.  Y.  167 ;  Roehner  v.  Knickr 
erbocker  Life,  63  id.  160.)  The  acts  of  Skinner,  the  local  agent, 
did  not  amount  to  a  waiver  of  the  payment  of  the  note  when 
it  became  due.  {Mersereau  v.  Phosnix  Ins.  Co.,  supra; 
Rodgers  v.  Insurcmce  Co.,  2  Lans.  480 ;  Franklin  Ins.  Co.  v. 
Srftan,  6  Ins.  Law  J.  95 ;  DiMl  v.  j£tna  Ins.  Co.,  9  id.  827.) 
An  agent  to  have  had  poNver  to  waive  a  forfeiture  in  this  case 
must  have  had  special  power  from  the  company.  ( WaU  v. 
Home  Ins.  Co.,  supra  ;  Btubey.  v.  N.  Am.  L.  Ins.  Co.,  4  Ins. 
L^R.  116;  Evans  v.  N.  T.  L.  Ins.  Co.,  6  id.  335.)  Courts 
will  not  extend  the  power  of  the  agent  by  implication  in  fraud 
of  the  company  and  for  the  benefit  of  the  insured.  {Ryam,  v. 
Ths  World  Mut.  L.  Ins.  Co.,  41  Conn.  168 ;  Mersereau  v. 
Phoenix  Mut.  L.  Ins.  Co.,  66  N.  Y.  274 ;  Davis  v.  Mass.  M. 
L.  Co.,  13  Blatchf.  162.)  The  sending  of  the  money  by  mail 
would  not  amount  to  a  payment  unless  sent  as  directed  by 
Skinner  by  the  first  return  mail.  {AveriVi  v.  Hedge,  12  Conn. 
424.)  The  address  of  the  letter  was  not  good,  because  it  did 
not  state  the  number  of  the  street.  (  Wall  v.  Haynes,  4  Byan 
•  &  M.  149 ;  2  Parsons  on  Contracts,  621,  note.)  As  the  plead- 
ings stand  proof  of  waiver  could  not  supply  the  want  of  evi- 
dence of  performance.  [Berhard  v.  Washvagton  L.  Ins.  Co.^ 
SicKELS  —  Vol.  XXXIX.        9 
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5  Life  &  Aco.  Ins.  K.  143^,  Kelsey  v.  Western^  2  Comst.  506 ; 
Field  V.  J^ayor^  etc.,  2  Seld.  179.) 

JE.  BarOM  for  respondent.  There  can  be  no  question  as  to 
the  jurisdiction  of  the  court.  (Code  of  Procedure,  §  427; 
G^ft«  V.  Queens  Ins.  Co.,  63  N.  Y.  114;  Prouty  v.  Mich. 
South.  <&  N.  T.  R.  E.  Co.y  4  N.  T.  Sup.  Ct.  [T.  &  C]  230; 
Root  V.  Gt.  West.,  1  id.  10.)  Nothing  in  the  notice,  indorsed 
on  the  policy,  can  be  construed  as  a  notice  to  Dr.  Palmer  that 
Mr.  Skinner  had  no  power  to  waive  the  forfeiture  clause  con- 
tained in  the  note.  (Bliss  on  Life  Ins.  487 ;  Miller  v.  Brook- 
lyn Life  Ins.,  12  Wall.  [TJ.  S.]  288 ;  Meraereau  v.  The  Phmiix 
Life  Ins.  Co.,  66  N.  Y.  274.)  A  general  .agent  has  power  to 
waive  a  forfeiture.  {CarroU  v.  Charter  Oak,  10  Abb.  [N.  S.] 
166 ;  Hotchkiad  v.  Oenncmia,  5  Hun,  96 ;  LAghfbody  v.  N. 
Am.,  23  Wend.  18;  T.eed%  v.  MechomicB,  8  K  Y.  351 ;  Post 
V.  jEtna,  43  Barb.  351 ;  Thompson  v.  Am.  Tontine,  46  N.  Y. 
674 ;  N.  Y.  Cent.  Ins.  Co.  v.  National  Protection  Ins.  Co., 
20  Barb.  468;  Wood  v.  Poughkeepsie  Ins.,  82  N.  Y.  619; 
Sheldon  v.  Atlantic  Fire  <&  Marine,  26  id.  460 ;  Onendorf  v. 
Beardsley,  23  Barb.  656.)  Mr.  Skinner's  acts,  after  maturity 
of  the  note,  amounted  to  a  waiver  of  the  forfeiture.  (Bliss  on 
Life  Ins.  462,  §  272 ;  Vide  v.  Oermania,  26  Iowa,  9 ;  Bouton 
v.  American,  25  Conn.  542 ;  Boehm  v.  WUliamshurg,  35  N.  Y. 
131;  Norton  v.  Knickerhocker  Life,  6  Otto,  234;  Millers. 
BrooUyn  Life,  12  Wall.  285;  Vial  v.  Oenesee,  19  Barb.  440; 
Washoe  Tool  Co.  v.  Hihemia,  7  Hun,  75 ;  affirmed,  Ct.  of  App., 
66  N.  Y.  613;  GoU  v.  National,  25  Barb.  190;  Bodine  v. 
Exchange,  51  N.  Y.  117;  Mut.  Ben.  v.  French,  2  Cin.  321 ; 
French  v.  Mutual,  30  Ohio,  240;  Sheldon  v.  Atlantic,  26 
K  Y.  460;  Trevor  v.  Colgate,  id.  307.) 

Eabl,  J.  This  is  an  action  upon  a  policy  of  insurance  is- 
sued by  the  defendant,  a  Connecticut  corporation,  upon  the 
life  of  plaintiff's  testator,  who  resided  and  died  in  that  State. 
He  left  a  will  in  which  the  plaintiff,  a  resident  of  this  State, 
was  named  as  executor.     The  will  was  proved  and  admitted  to 
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probate  in  that  State,  and  afterward,  npon  the  production  to 
the  surrogate  of  the  county  of  New  York  of  a  properly  authen- 
ticated copy  of  the  will  from  the  Probate  Court  of  Connecti- 
cut, the  will  was  admitted  to  probate,  and  letters  testamentary 
were  by  him  issued  to  the  plaintiff.  .  The  plaintiff  afterward 
commenced  this  action,  making  service  of  the  process  in  this 
State,  and  the  defendant  appeared  therein  and  answered  the 
complaint 

No  point  is  made  that  the  surrogate  of  New  York  did  not 
have  jurisdiction  to  grant  the  letters  to  the  plaintiff,  or  that  the 
Supreme  Court  did  not  obtain  and  have  jurisdiction  over  the 
defendant.  £ut  it  is  contended  that  the  Supreme  Court  did. 
not  have  jurisdiction  over  the  subject  of  the  action.  We  are  of 
opinion  that  it  did  have. 

The  Code  of  Procedure,  which  was  in  force  when  this  action 
was  commenced,  provided,  in  section  427,  that  an  action  might 
be  brought  against  a  foreign  corporation  by  "a  resident  of  this 
State  for  any  cause  of  action."  The  plaintiff  was  a  resident  of 
this  State,  and  therefore,  but  for  the  fact  that  he  sued  in  his 
representative  capacity,  there  could  be  no  question  as  to  his 
right  to  sue  the  defendant  for  the  cause  of  action  alleged  in  the 
complaint.  But  the  fact  that  he  sues  as  executor  can  make  no 
differenca  He  nevertheless  was  a  resident  of  this  State,  and 
therefore  within  the  description  contained  in  the  statute.  Af- 
ter the  plaintiff  took  out  letters  in  Connecticut,  by  virtue  of 
them  and  the  will  he  became  vested  with  the  legal  title  to  this 
policy  of  insurance,  and  he  owned  it  everywhere,  in  this  State 
while  here,  as  well  as  in  the  State  of  Connecticut.  Here  he 
could  have  received  payment  from  the  defendant,  and  could 
have  discharged  the  policy.  {Parsons  v.  Zyman^  20  N.  Y.  103 ; 
Middlebrook  v.  Merchmdi  Bwrik  of  N,  Y.^  3  Abb.  Ct.  of  App. 
Dec.  295.)  But  he  could  not  have  sued  to  enforce  payment 
without  letters  issued  to  him  in  this  State.  Letters  here  were 
not  needed  to  give  him  title  to  the  policy,  but  simply  to  give 
him  a  standing  in  our  courts  to  enforce  payment  of  the  same. 
The  plaintiff  thus  owned  the  policy,  was  a  resident  of  this  State, 
and  had  the  right  to  sne  the  defendant ;  and  we  are  unable  to 
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perceive  any  reason,  or  to  find  any  authprity  for  holding  tliat 
the  Supreme  Conrt  did  not  have  jurisdiction  of  both  the  parties 
and  the  subject  of  the  action. 

The  further  point  is  made,  that  the  policy  became  void  in 
the  life- time  of  the  assured,  on  account  of  facts  now  to  be  stated. 
The  policy  was  issued  January  15,  1868,  and  the  assured  died 
on  the  8th  day  of  May  thereafter.  The  annual  premium  to 
be  paid  was  $564.60.  The  policy  contained  a  condition  that "  if 
the  said  premiums  shall  not  be  paid  at  the  ofSce  of  the  com- 
pany, in  the  city  of  Hartford,  Conn.,  or  to  an  agent  of  the 
company,  on  his  producing  a  receipt,  signed  by  the  president 
OT  secretary,  on  or  before  the  date  above  mentioned,  then,  in 
every  such  case,  the  said  company  shall  not  be  liable  for  the 
payment  of  the  sum  assured,  or  any  part  thereof,  and  this  policy 
shall  cease ; "  and  also,  on  the  back  thereof,  a  notice  that  '^  no 
receipt  for  premiums  on  this  policy  is  valid  unless  signed  by 
the  president  or  secretary  of  the  company  at  Hartford,  Conn., 
and  that  no  agent  has  authority  to  interline,  alter  or  otherwise 
change  any  policy,  or  to  receive  any  premium  after  date  of  its 
being  due,  without  special  permission  from  the  officers  of  the 
company."  About  January  1,  1868,  P.  Skinner,  Jr.,  was  ap- 
pointed an  agent  by  the  defendant  for  the  purpose  of  procur- 
ing and  effecting  insurance  on  lives,  and  securing  applicants  for 
insurance  who  should  be  satisfactory  to  the  company,  and  for 
the  purpose  of  collecting  and  paying  over  premiums  on  such 
insurance,  when  effected.  The  district  assigned  to  him  as  such 
agent,  and  which  was  expressly  "  to  be  under  his  exclusive  con- 
trol," was  to  embrace  the  entire  State  o£  Bhode  Island,  and  he 
was  "  to  act  exclusively  for  said  company,  so  far  as  to  tender  io 
it  all  risks  obtained  by  him  or  under  his  control." 

Skinner  went  to  Stonington,  in  the  State  of  Connecticut, 
an4  there  took  the  application  for  the  insurance  in  question. 
Instead  of  receiving  cash  for  any  part  of  the  first  premium,  he 
took  the  note  of  the  assured,  at  twelve  months,  for  $277  and 
interest,  and  another  note,  at  thirty  days,  for  $278.60,  which 
was  the  balance  of  the  premium,  including  one  dollar  for  the 
policy  fee.    He  forwarded  the  application  to  the  company,  giv- 
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ing  the  assured  what  was  called  a  ^^  binding  receipt/'  which  was 
subject  to  the  decision  of  the  nfedical  examiner  at  the  home  of- 
fice, and  was  binding  until  rejected.  He  afterward  received 
the  policy  from  the  company  and  delivered  it  to  the  assured. 
The  notes  were  dated  January  16, 1868.  The  note  for  thirty 
days  was  not  paid  when  it  fell  due  and  was  protested.  That 
note  contained  a  provision  '^  that  ifthe  amount  of  this  note  shall 
not  be  paid  when  due,  the  said  policy  shall  be  null  and  void." 
The  assured  then  wrote  to  Skinner,  expressing  his  inability  to 
pay  the  note,  and  requesting  to  *  be  relieved  from  his  responsi- 
bility* After  that.  Skinner  saw  him  and  made  a  new  agree- 
ment with  him  as  to  that  note.  He  left  the  note  for  twelve 
months  outstanding  and  took  the  assured^s  three  notes  for  $6d 
each,  at  three,  six  and  nine  months  from  January  15,  and  a 
fourth  note  for  the  balance  at  ten  days,  which  was  paid  at  ma- 
turity. The  three  notes  contained  the  same  provision  above 
stated,  ais  contained  in  the  note  for  thirty  days,  and  were  from 
printed  forms  furnished  to  the  agent  by  the  company. 

After  taking  these  notes  under  the  new  arrangement,  Skin- 
ner informed  the  company  of  what  he  had  done,  and  forwarded 
to  it  the  two  notes  for  six  and  nine  months,  and  also  either  for- 
warded to  it  the  note  for  three  months  or  retained  it  for  col- 
lection, and  it,  knowing  what  he  had  done,  made  no  objection. 
It  received  the  cash  paid  on  the  note  for  ten  days  and  retained 
the  notes  for  six,  nine  and  twelve  months  until  after  the  death 
of  the  assured. 

The  note  for  three  months  was  not  paid  at  maturity.  On 
the  sixteenth  day  of  April,  ISkinner,  using  paper  furnished  to 
him  by  the  company,  with  a  printed  heading  in  which  he  was 
styled  its  general  agent,  wrote  to  the  assured,  asking  payment 
of  the  note  by  the  twenty-fifth  day  of  that  month.  On  the 
seventh  day  of  May,  under  a  similar  heading,  he  again  wrote 
him  as  follows :  "  You  will  confer  a  great  favor  if  you  send  by"" 
return  of  mail,  or  by  express,  the  amount  of  quarterly  premium, 
already  past  due  on  your  policy  of  insurance,  so  that  I  can 
/^  make  my  return  to  home  oflBce.  The  amount  is  $69.  Please 
^^     forward  the  same,  and  very    much    oblige."      That  letter 
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reached  the  assured  at  Stonington  on  the  eighth  day  of  Ma}', 
soon  after  nine  o'clock.  He  ^as  then  qaite  ill.  He  took  $69 
in  bills  and  inclosed  them  in  a  letter  addressed  ^'  P.  Skinner, 
Providence,  B.  I.,"  and  caused  the  letter  to  be  placed  in  the 
post-oflBce  at  four  o'clock  p.  m.,  in  time  for  the  mail  which  left 
Stonington  for  Providence  at  six  o'clock  p.  m.  of  that  day, 
missing  the  mail  which  left  Stonington  for  Providence  at  half 
past  one  p.  h.,  the  only  prior  mail  after  nine  o'clock.  The 
assured  died  at  nine  o'clock  p.  h.  of  the  same  day,  and  the  let- 
ter, with  its  contents,  did  not  reach  its  destination,  and  was 
never  afterward  heard  of  by  any  of  the  parties  interested.  The 
company  now  claims  that  the  policy  was  forfeited  by  the  fail- 
ure to  pay  the  note  for  three  months. 

The  condition  and  notice  contained  in  the  policy,  as  recited 
above,  have  no  reference  to  the  first  premium,  payment  of 
which  is  acknowledged  in  the  policy,  but,  clearly  by  the  lan- 
guage used,  have  reference  to  subsequent  premiums  to  be  paid, 
and  hence  placed  no  limitations  upon  the  power  of  Skinner  as 
to  the  notes  taken  by  him.  When  the  thirty  days  note  fell 
due  the  company  could,  by  its  terms,  have  claimed  the  forfeit- 
ure caused  by  the  non-payment  thereof.  But  that  it  did  not 
do ;  it  waived  that  forfeiture  and  entered  into  a  new  agreement. 
Again,  when  the  note  for  three  months  fell  due,  the  company 
could  have  claimed  a  forfeiture  of  the  policy ;  but  it  did  not 
do  so.  Skinner  was  held  out  to  the  assured  as  one  having  au- 
thority to,  act  as  general  agent  of  the  company.  In  his  deal- 
ings with  these  notes  there  was  no  limitation  in  his  authority, 
at  least  none  known  to  the  assured.  His  act  in  waiving  the 
forfeiture,  on  account  of  the  failure  to  pay  the  thirty  days'  note, 
was  sanctioned  by  the  company.  The  assured  dealt  with  Skin- 
ner in  making  and  giving  the  new  notes.  This  note  was  in  Skin- 
ner's hands  for  collection  as  general  agent,  and,  in  the  absence 
of  any  notice  of  Any  limitation  upon  his  authority,  the  assured 
had  the  right  to  suppose  that  he  could  extend  the  time  of  pay- 
ment and  prescribe  the  mode  of  the  payment  thereof,  and  thus 
waive  the  performance  of  a  condition  which  he  had  imposed 
in  taking  the  note.     Without  now  referring  to  the  evidence 
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•  in  greater  detail,  we  concur  with  the  learned  referee,  for  rea- 
sons more  f  ally  stated  in  his  opinion,  that  the  assured  had  the 
right  to  suppose,  when  he  posted  his  letter  with  the  money  to 
Skinner,  on  the  eighth  day  of  May,  that  his  policy  was  then  in 
force;  thaf- Skinner  was  then  authorized  to  receive  payment 
of -the  money  upon  the  note,  and  to  treat  the  policy  as  valid. 
Payment  by  the  assured,  in  response  to  the  letter  of  Skinner, 
could  not  therefore  be  repudiated  by  the  company.  But  it  is 
said  that  payment  was  not  made  as  directed  in  Skinner's  letter, 
and  that  therefore  it  was  ineffectual.  The  assured  was  re- 
quested to  send  the  amount  of  the  note  by  mail  or  express.  It 
cannot  be  denied  that  he  sent  it  by  mail,  as  requested.  If  he 
sent  it  as  requested,  it  was  at  the  risk  of  the  company.  But 
it  is  said  that  the  letter  was  not  properly  directed.  There 
were  no  particular  directions  in  Skinner's  letter,  as  to  how  the 
letter  of  the  assured  should  be  addressed.  There  was  no  proof 
that  there  was  in  Providence  any  other  person  by  the  name  of 
P.  Skinner,  except  defendant's  agent.  It  does  not  even  appear 
that  there  was  a  person  known  as  P.  Skinner,  senior.  Hence, 
it  cannot  bo  said  that  the  letter  was  misdirected,  or  that  it 

*  failed  to  reach  its  destination  on  that  account. 

It  is  further  contended  that  the  moneyletter  was  not  mailed 
in  time  for  the  return  mail  at  1:30.  The  request  in  Skinner's 
letter  was  not  that  the  monqy  should  be  sent  by  the  first  return 
mail,  and  ifo  one  receiving^  sudi  a  letter  residing  in  a  city  where 
there  were  several  mai]^  every  day,  would  so  understand  it. 
It  cannot  be  supposed  that  Skinner  meant  the  money  should 
be  sent  to  him  by  the  first  return  mail  or  he  would  not  receive 
it,  and  then  insist  upon  the  forfeiture  of  the  policy.  After 
the  receipt  of  the  letter,  the^ssured  was  entitled  to  a  reason- 
able time  in  which  to  comply,  before  he  could  be  so  put  in  de- 
fault as  to  cause  a  forfeiture  of  his  policy.  Taking  into  con- 
sideration all  the  circumstances,  we  think  that  the  money  letter 
was  mailed  in  time  to  comply  with  Skinner's  request. 

We  are,  therefore,  of  opinion  that  the  action  was  not  well 
defended,  and  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur;  except  Bapallo,  J.,  absent. 

Judgment  affirmed. 
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EuNioE  L.  Boot,  sb  Executrix,  etc.,  Bespondent,  v.  Thomab  B» 
Wbioht,  Impleaded,  etc..  Appellant. 

A  oovenant  In  a  deed,  abBolate  on  its  face  bat  intended  almply  *«  a  mort* 
gage,  by  which  the  grantee  asBames  and  agrees  to  ^y  a  prtor  moTU»f^7 
JB  in  effect  simply  an  agreement  between  the  partiea  that  the  grantee  wifl 
advance  the  amount  of  the  prioy  HftP  "p*^"  aoAnrity  /ly  nyt^  Jtod^^d 
gives  no  right  of  action  againat  the  granted  to  thg  ^lolderof  the  mortgage, 
ag  he  is  neither  a  party  to  the  contract  nor  the  one  forwhose  benefit"^ 
waa  made.    * 

Defendant  W.  was  liable  as  second  indorser  of  a  note  upon  which  one  F. 
was  primarily  liable.  F.  was  also  otherwise  indebted  to  W.  F.  was  the 
owner  of  certain  land  upon  which  G.  had  a  mortgage,  and  upon  which 
plaintiff  had  a  prior  mortgage.  C.  proposed  that  W.  should  take  an 
assignment  of  his  mortgage,  and  that  F.  should  execute  to  W.  a  deed  of 
the  land  as  security  for  the  payment  of  the  sum  he  should  advance  to  C. 
and  for  his  liability  as  indorser;  this  was  assented  to  by  W.,  and  F.  and 
the  parties  went  to  the  office  of  an  attorney  for  the  purpose  of  employing 
him  to  draw  the  necessary  papers  and  to  consnmmato  the  proposed 
arrangement.  A  deed  of  the  land  was  then  executed  to  W.,  containing 
a  covenant  by  which  he  assumed  and  agreed  to  pay  plaintiff's  mortgage. 
In  an  action  to  foreclose  said  mortgage  plaintiff  sought  to  make  W.  liable 
for  any  deficiency,  he  claiming  that  the  arrangement  was  changed  at  the 
attorney's  office,  and  it  was  then  agreed  that  F.  should  convey  the  land 
absolutely.  To  prove  this,  plaintiff  called  the  attorney,  who  was  per- 
mitted to  testify,  under  objection  and  exception,  to  the  conversation  be- 
tween the  parties  when  the  deed  was  drawn.  Jffeld  error ;  that  the  com- 
munications so  made  were  privileged. 

The  rule  prohibiting  an  attorney  from  disclosing  communications  made  by 
a  client  is  not  confined  to  communications  made  in  conten&plation  of  or 
in  the  progress  of  an  action  or  judicial  proceeding,  but  extends  to  those 
made  in  reference  to  any  matter  which  is  the  proper  subject  of  y^fea- 
sional  employment. 

Where  communications  are  made  to  an  attorney  by  either  of  two  or  more 
parties  in  the  presence  of  the  others,  while  employed  as  their  common 
attorney  to  give  advice  as  to  matten  in  which  they  are  mutually  inter- 
ested, the  said  rule  prohibits  him  from  testifying  to  such  communica- 
tions in  an  action  between  his  clients  and  a  third  person. 

(Argued  January  34,  1881 ;  decided  February  8,  1881.) 

Appeal  from  jadgment  of  the  General  Term  of  the  Supreme 
Ooort,  in  the  fourth  jadidal  department,'entered  upon  an  ord^r 
made  June  26, 1880,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  report  of  a  referee.  (Reported  below,  21 
Hun,  344.) 
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This  action  was  brought  to  foreclose  a  mortgage  executed 
by  defendant  Gteorge  Foster,  to  plaintiffs  testator.  Subsequent 
to  the  execution  of  the  mortgage  Foster  conveyed  the  premises 
to  defendant  Wright,  by  deed  absolute  on  its  face,  containing  a 
covenant  by  which  Wright  assumed  and  agreed  to  pay  the 
mortgage.  PlaintiflE  asked  a  personal  judgment  against  Wright 
for  any  deficiency;  Wright  contested  this  liability,  claiming  I 
that  the  deed  to  him  was  intended  simply  as  a  mortgage.         ( 

The  further  facts  pertinent  to*  the  questions  discussed  ap- 
pear sufiidently  in  the  opinion. 

S.  2f.  Dada  for  appellant.  The  referee  erred  in  receiving 
the  testimony  of  the  attorney  as  to  what  occurred  in  his 
office  August  10,  1874,  when  Foster,  Wright  and  Crosby  were 
present,  such  communications  being  privileged.  (Code  Civil 
Pro.,  §  835 ;  WtlUams  v.  Fitch,  18  N.  Y.  550 ;  £k.  of  Uiica 
V.  MersereaUy  3  Barb.  Ch.  595 ;  Parker  v.  Carter,  4  Munf. 
273 ;  Whitnet/  v.  Barney,  30  N.  T.  330 ;  liriUon  v.  Larem, 
45  id.  51 ;  Tatenv.  Olmatead,  56  id.  632 ;  Bacon  v.  Frishie, 
10  N.  Y.  Wkly.  Dig.  134.)  The  conveyance  to  Wright, 
though  an  absolute  deed  in  form,  being  in  fact  only  a  mortgage 
and  never  having  been  accepted  by  defendant  Wright  with 
knowledge  that  it  contained  the  assuming  clause,  no  personal 
judgment  could  have  been  rendered  against  defendant  for  any 
deficiency.  (Thomas  on  Mortgages,  192 ;  61  N.  Y.  471 ;  22 
id.  438,  439;  Chan.  [2d  ed.]  478;  8  Wend.  234;  2  id. 
31?;  Richard  v.  Sawnderaon,  41  N.  Y.  179;  46  id.  605  ;  53 
id.  251 ;  68  id.  499  ;  Gv/maey  v.  Bogers,  47  id.  241 ;  Vroo- 
man  v.  Turner,  69  id.  280 ;  King  v.  WhiUey,  10  Paige,  464 ; 
TrimY.  Mwrch,  54  K  Y.  599.) 

Ilowe  cfe  Bice  for  respondent.  A  mortgagor  who  is  per- 
sonally liable  to  the  mortgagee  for  the  payment  of  the  debt 
secured  by  the  mortgage,  but  who  has  parted  with  all  his  in- 
terest in  the  mortgaged  premises,  while  a  proper  is  not  a  nec- 
essary party  to  a  bill  to  foreclose  the  mortgage,  even  where  a 
mere  surety  is  sought  to  be  held  for  the  deficiency.  {Drwry 
SiCKELS  —  Vol.  XXXIX.        10 
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V.  Cla/rky  16  How.  424  ;  BigeUm  v.  Bush,  6  Paige's  Ch.  343 ; 
Cherry  v.  Monro,  2  Barb.  Oh.  618,  62T ;  QiJbeH  v.  AveriU, 
15  Barb.  20.)  The  deed  from  Foster  and  wife  to  Wright  con- 
tained in  its  assuming  clause  what  was  equivalent  in  law  to  a 
covenant  on  the  part  of  Wright  to  pay  the  mortgage  debt,  due 
from  Foster  to  Root.  {Ruaaell  v.  Pistor,  7  K.  Y.  171 ; 
Brother  v.  Hughs,  12  id.  74 ;  Lavyrence  v.  Fosi,  20  id.  268 ; 
Belmont  v.  Coman,  22  id.  438  ;  ''IlarUey  v.  Harrison,  24  id. 
170 ;  Burr  v.  Beers,  24  id.  178 ;  Richard  v.  Sanderson,  41 
id.  179 ;  Vrooman  v.  Turner,  69  id.  280 ;  Comstock  v.  Dro- 
han,  71  id.  9  ;  Albany  City  Sa/vings  Institution  v.  Burdick, 
20  Hun,  88.)  The  referee  properly  found  as  matter  of  fact 
that  there  was  no  mistake  in  the  deed.  {Long  v.  Wa^en,  68 
K  Y.  426 ;  Irving  Nat.  Bk.  v.  Myers,  21  Alb.  L.  J.  74; 
Moran  v.  McLarty,  75  N.  Y.  25 ;  Upton  v.  Trihil^iock,  91  TI. 
S.  50;  Alh.  Sav.  Inst,  v.  Burdick,  27  N.  Y.  Sup.  Ct  104.) 
Under  the  pleadings  tlie  defendant  was  not  in  a  position  to 
show  a  mistake  in  the  deed.  (6  Wait's  Pr.  169-177  ;  Wells  v. 
Totes,  44  N.  Y.  525 ;  Bryce  v.  LoriUard^ire  Ins,  Co,,  55 
id.  240 ;  Bush  v.  Hicks,  60  id.  298 ;  Andrews  v..  Gillespie, 
47  id.  487 ;  Paine  v.  Jones,  75  id.  593  ;  Heelas  v.  JSHevin,  53 
How.  356.)  Evidence  of  the  attorney  who  drew  the  convey- 
ance from  Foster  to  Wright  was  properly  received.  {Brandt 
v.  Klein,  17  Johns.  335  ;  Coventry  v.  Ta/nnahiU,  1  HUl,  33, 
36,  40 ;  Whiting  v.  Barney,  30  N.  Y.  330 ;  B7iUon  v.  Lorem, 
45  id.  51,  57  \.Hebberd  v.  Haughai/n,  70  id.  54,  61,  62;  MuVr 
ford  V.  MuUer,  3  Abb.  Ct.  of  App.  Cases,  330.) 

Andrews,  J.  The  liability  of  the  defendant  for  the  de- 
ficiency arising  on  the  sale  of  the  mortgaged  premises  turned 
upon  the  question,  whether  the  deed  from  Foster  was  intended 
as  an  absolute  conveyance,  or  simply  as  a  mortgage.  If  it  was 
intended  as  a  security  merely,  the  covenant  thereon  to  assume 
and  pay  the  plaintiff's  mortgage  was  in  effect  an  agreement 
between  Foster  and  the  defendant  that  the  latter  should  ad- 
vance the  amount  of  the  prior  lien  upon  the  security  of  the  land, 
and  gave  no  right  of  action  to  the  plaintiff,  who  was  neither  a 
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party  to  the  contraQt  nor  the  person  for  whose  benefit  it  was 
made.  {GamBey  v.  Rogeray  47  N.  Y.  241 ;  Pc^rdee  v.  Treaty  82 
id.  385.)  The  referee  found  that  the  deed  was  intended  as  an  ab* 
solute  conceyance,  and  to  establish  this  view  of  the  transaction, 
the  plaintiff  on  the  trial,  called  as  a  witness,  the  attorney  who 
drew  the  deed,  who  was  permitted,  against  the  objection  of  the 
defendant,  to  testify  to  the  conversation  between  Crosby,  Foster 
and  the  defendant  Wright,  at  his  oflSce,  when  the  deed  was 
drawn.  The  evidence  of  the  attorney  (who  is  also  the  attorney 
for  the  plaintiff  in  this  action)  was  material  upon  the  point  in  con- 
troversy. The  general  facts  are,  that  on  the  morning  of  the  day 
when  the  deed  was  drawn,  and  before  the  conversation  at  the  at- 
torney's office,  Crosby,  Foster  and  Wright  had  an  interview. 
Foster  was  the  owner  of  the  land  embraced  in  the  plaintiff's 
mortgage,  and  the  mortgagor.  Crosby  held  a  junior  mortgage 
on  the  same  premises,  which  was  due.  Wright  was  liable  as 
second  indorser  of  a  note  upon  which  Foster  was  primarily 
liable,  and  Foster  was  also  indebted  to  him  for  money  advanced. 
Crosby  was  urging  the  payment  of  his  mortgage,  and  at  the 
interview  between  Crosby,  Foster  and  Wright,  it  was  proposed 
by  Crosby,  that  Wright  should  take  an  assignment  of  his  mort- 
gage, and  that  Foster  should  execute  to  Wright  a  deed  of  the 
land  as  security  for  the  payment  of  the  sum  he  should  advance 
to  Crosby,  and  for  his  liability  as  indorser.  This  proposition 
was  finally  assented  to  by  Wright  and  Foster,  and  the  three 
persons,  by  mutual  agreement,  then  went  to  the  office  of  the 
attorney  to  consummate  the  proposed  arrangement.  The 
arrangement,  as  the  attorney  testifies,  was  there  changed,  and 
his  evidence  tends  to  show  that  it  was  agreed  that  Foster  should 
convey  to  Wright  by  an  absolute  and  indefeasible  deed,  and 
that  Crosby,  instead  of  assigning,  should  satisfy  his  mortgage 
upon  payment  thereof  by  Wright.  The  attorney  was  contra- 
dicted on  material  points  by  other  witnesses,  and  the  question 
is,  whether  the  evidence  of  the  attorney  in  respect  to  the  trans- 
action at  his  office  was  admissible. 

The  referee  found  that  Wright,  Foster  and  Crosby,  after 
making  the  verbal  agreement,  went  to  the  law  office  of  the 
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attorney,  for  the  purpose  of  employing  him  professionally  to 
draw  the  necessary  papers  to  carry  out  that  agreement,  and  that 
on  the  agreement  being  stated  to  him,  it  was  changed  by  his  ad- 
vice. The  rule  that  an  attorney  cannot  disclose  communications 
made  to  him  by  his  clients  is  not,  as  now  understood,  confined 
to  communications  made  in  contemplation  of,  or  in  the  progress 
of  an  action  or  judicial  proceeding,  but  extends  to  commu- 
nications in  reference  to  all  matters  which  are  the  proper  sub- 
ject of  professional  employment.  (  Williams  v.  Fitch^  18  N. 
Y.  650 ;  Totes  v.  Olmsted,  56  id-  632.)  The  rule  prohibiting 
such  disclosure  still  exists,  notwithstanding  the  change  in  the 
law  permitting  a  party  to  an  action  to  be  examined  as  a  witness 
on  his  own  behalf,  or  at  the  instance  of  the  adverse  party,  and 
is  made  a  part  of  the  statute  law  by  section  835  of  the  Code  of 
Civil  Procedure.  It  is  not  necessary,  in  this  case,  to  consider 
the  question,  whether  an  attorney,  employed  as  the  common 
attorney  of  two  or  more  parties  to  give  advice  in  a  matter  in 
which  they  are  mutually  interested,  can,  on  a  litigation  subse- 
quently arising  between  them,  be  examined  at  the  instance  of 
one  of  the  parties,  as  to  communications  made  when  he  was 
acting  as  the  attorney  for  both.     (See  Whitijig  v.  Barney,  30 

IN.  Y.  330.)    However  this  may  be,  we  are  of  opinion  that  he 
cannot  disclose  such  communication  in  a  controversy  "between 
such  parties  and  a  third  person.    Where  parties,  having  di- 
verse or  hostile  interests  or  claims  which  are  the  subject  of 
controversy,  unite  in  submitting  the  matter  to  a  common  at- 
torney for  his  advice,  they  exhibit,  in  the  strongest  manner, 
1  their  confidence  in  the  attorney  consulted.     The*law  should 
encourage,  and  not  discourage,  such  eflJorts   for  an  amicable 
arrangement    of  differences,  and  public  policy  and  the  inter- 
i  ests  of  justice  are  subserved  by  placing  such  communications 
j  under  the  seal  of  professional  confidence  to  the  extent  at  least 
!  of  protecting  them  against  disclosure  by  the  attorney  at  the 
{instance  of  third  parties.     This  position,  if  not  directly  ad- 
judicated, is  supported  by  the  opinions  of  judges  in  several 
cases.    {Rice  v.  Mioe,   14  B.  Monr.  417;  Rdbson  v.  Kms^ 
4  Esp.  233 ;  Sam^e  v.  Same^  5  id.  52 ;  Strode  v.  Seaton,  2  Ad. 
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&  EL  171 ;  see,  also,  opinions  of  Gbovbr,  J.,  in  Britton  v. 
liorem^  46  JS".  Y.  87 ;  Ingrahah,  J.,  in  Whiting  v.  Bamej/y 
30  id.  342 ;  Smith,  J.,  38  Barb,  397.) 

For  the  error  in  admitting  the  evidence  referred  to,  the 
judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


Alice  MoCoskeb,  Administratrix,  etc.,  Eespondent,  v.  The 
Long  Island  Kailboad  Company,  Appellant. 

McG.,  plaintiflf's  intestate,  was  employed  in  the  yard  of  defendant  at 
H.  P.  to  assist  the  yardmaster  L. ;  he  was  hired  by  L.  and  was  under  his 
control  and  supervision.  While  McC.  was  engaged,  by  the  direction  of 
L.,  in  attaching  a  damaged  car  standing  on  a  track  in  the  yard  to  another 
car,  L.  negligently  signaled  to  an  engineer,  whose  train  stood  upon  the 
track,  to  back  the  train,  which  he  did,  without  signal  or  warning,  and  in 
consequence  McC.  was  crushed  between  the  cars,  receiving  injuries  caus- 
ing his  dtath.  In  an  action  to  recover  damages,  Atfd,  that  the  yardmaster 
was  to  be  deemed  a  fellow-servant  with  the  deceased  as  to  all  acts  done 
in  the  range  of  the  common  employment,  except  those  done  in  the  per- 
formance of  some  duty  which  defendant  owed  to  its  servants ;  that  the 
act  in  question  was  not  one  of  that  character ;  and  that,  therefore,  de- 
fendant was  not  liable. 

MeCkfsker  v.  L,  L  R,  R  Co.  (21  Hun,  600),  reversed. 

(Argued  January  25,  1881 ;  decided  February  8, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  July  1,  1880,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict.    (Reported  below,  21  Hun,  600.) 

This  action  was  brought  to  recover  damages  for  alleged  negli- 
gence causing  the  death  of  John  McOosker,  plaintiff's  intestate. 

These  facts  were  stipulated  on  the  trial — 
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^'  I^vrst.  That  John  McCosker,  plaintiff's  intestate,  was,  at  the 
time  of  his  death,  in  the  emplojr  of  the  defendant  as  a  driller 
in  and  about  the  defendant's  yard  at  Hunter's  Point  That 
the  duties  of  said  McOosker  as  such  driller  were  to  assist  in  the 
making  up  of  trains^  and  the  distribution  of  cars  in  and  about 
the  said  yard  and  repair  shops  of  the  defendant. 

^'  Seoond.  That  said  McCosker  had  been  hired  by  and  was 
under  the  immediate  supervision  and  control  of  Rodney  W. 
Luke,  the  yardmaster. 

'^  Third.  That  the  duties  of  said  Luke  included  the  hiring 
and  discharging  of  drillers,  the  making  up  of  trains  and  the 
distribution  of  cars  in  and  about  the  said  yard  and  the  repair 
shops  of  the  defendant,  and  that  said  McCosker  and  others 
were  employed  by  the  defendant  to  assist  said  Luke  in  said 
duties.  That  the  immediate  superior  of  said  Luke  in  the 
service  of  the  defendant  was  the  train  dispatcher,  whose  orders 
and  instructions  said  Luke  was  at  all  times  bound  to  obey,  and 
who  was  under  the  control  of  the  general  superintendent  of  the 
defendant. 

^^  Fourth.  That  on  or  immediately  prior  to  the  25th  day  of 
May,  1877,  a  certain  caboose  car  was  brought  into  the  yard 
from  some  point  on  defendant's  railroad,  having  th^  bumper 
upon  its  easterly  end  so  broken  that  it  could  not  be  coupled  to 
another  carTby  the  ordinary  method.  That  said  Luke  having 
on  the  day  aforesaid  received  instructions  from  defendant's 
repair  shop  to  send  said  car  to  said  shop  (which  was  situate  in 
defendant's  yard  at  Hunter's  Point),  for  repairs  to  said  bumper, 
instructed  McCosker  and  another  driller  to  assist  him,  the  said 
Luke,  therein ;  that  said  car  was  then  standing  at  or  near  the 
westeriy  end  of  one  of  the  tracks  in  said  yard ;  within  a  few 
feet  to  the  easterly  and  upon  the  same  track  stood  four  cars 
coupled  together,  but  detached  from  the  car  with  the  broken 
bumper;  these  were  flat  cars  about  four  feet  high  above  the 
rail;  and  still  farther  to  the  easterly,  upon  the  same  track, 
stood  a  train  of  ten  flat  cars,  each  of  the  height  aforesaid,  and 
having  an  engine  attached  thereto  at  the  easterly  end,  facing 
easterly.    That  said  Luke  instructed  said  McCosker  and  another 
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driller  to  take  a  chain  and  attach  the  same  to  the  said  broken 
bumper,  and  also  to  the  car  standing  next  easterly  thereof,*  in 
ordef  that  said  broken  car  might  be.  hauled  to  the  repair  shop. 
That  while  the  said  McCosker  and  the  other  driller  were  so 
engaged  the  said  Luke,  who  was  standing  near  the  engine,  sig- 
naled the  engineer  to  back  his  train.  That  the  said  engineer 
thereupon,  without  signal  or  warning,  backed  the  said  engine 
and  train  in  a  westerly  direction  in  such  manner  that  the  rear 
car  of  said  train  struck  against  the  four  detached  cars,  and 
forced  the  car  next  easterly  of  the  car  with  the  broken  bumper 
backward  upon  and,  against  said  McCosker,  so  that  he  was 
crushed  between  said  two  cars  last  mentioned  and  sustained 
injuries,  from  which  he  subsequently  died  on  the  5tli  day  of 
June,  1877.  That  the  said  injuries  were  sustained  at  about 
half  past  eleven  o'clock  in  the  morning  of  the  25th  day  of 
May,  1877. 

"  Fifth.  That  said  Luke  knew  of  the  broken  bumper  before 
he  gave  the  order  to  deceased ;  that  the  said  defect  w^as  patent 
and  noticeable  to  any  one  familiar  with  railroad  cars." 

The  defendant  moved  that  the  complaint  be  dismissed,  on 
the  following  grounds : 

^^  First.  That  the  acts  of  the  yardmaster  Luke,  so  far  as  they 
tended  to  cause  the  injury,  were  those  of  a  fellow-servant  with 
the  deceased,  for  which  defendant  is  not  liable. 

"  Second,  That  there  is  no  evidence  of  any  failure  to  perf oma 
the  duties  which  defendant  owed  to  said  deceased,  either  on  its 
part  or  on  the  part  of  any  person  to  whom  it  had  delegated  the 
performance  of  such  duties. 

^^  Third.  That  plaintiff  has  failed  to  establish  a  cause  of 
action  against  the  defendant.- ' 

The  court  denied  the  motion,  and  the  defendant  duly 
excepted. 

Edwa/rd  E.  Sprague  for  appellant.  The  test  of  the  master's 
liability  is  the  character  of  the  act,  in  the  performance  of 
which  the  injury  arises.  (Crispin  v.  Bahhitt^  Ct.  App.,  Sept. 
21, 1880 ;  Bose  v.  B.  dk  A.y  58  N.  Y.  217,  220 ;  Fancell  v.  B. 
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<J&  W.  H.  E.,  4  Mete.  49;  Corcarcm  v.  HoO/rooh,  59  N.  T. 
517;  Eagom  v.  Tucker^  18  Hun,  347.)  Defendant  was  bound 
to  use  due  diligence  in  providing  proper  and  suiBcient  tool%  mar 
chinery  and  apparatus  for  the  use  of  servants  and  in  employ- 
ing fellow-servants,  competent  and  sufficient  in  number,  and 
i^  discharging  such  as  he  knows,  or  ought  to  know,  to  be  in- 
competent. (  WrigU  v.  iT.  T.  C,  25  K  T.  562,  565 ;  Flike 
V.  B.  A  A.,  53  id.  549,  553 ;  Keegan  v.  Western  B.  B.,  8  id. 
175 ;  Byan  v.  Fowler,  24  id.  410 ;  Plank  v.  N.  Y.  (7.,  60  id. 
607 ;  Mehan  v.  8,  B.  &  N.  Y,y  id.  615 ;  Manning  v.  Hogan, 
78  id.  615 ;  ' iS/irkpatrick  v.  N.  T.  <7.,  79  id.  240 ;  Oage  v.  D. 
L.  &  TT.,  14  Hun,  446;  Cone  v.  D.  L.  <&  IF.,  15  id.  172; 
Hawley  v.  North.  Cent,  17  id.  115  ;  Connolly  v.  PoUlon,  41 
Barb.  366 ;  Spdman  v.  Fisher  Iron  Co.,  56  id.  151 ;  Laning 
V.  N.  T.  C,  49  N.  T.  521 ;  Brickner  v.  iT.  T.  C,  2  Lans. 
586;  Sprong  v.  B.  cfe  A.,  58  K  Y.  56;  Booth  v.  B.  cfe  A,, 
73  id.  38 ;  Harney  v.  If.  T.  (7.,  19  Hun,  556 ;  Hein&r  v. 
Heuvelman,  45  N.  Y.  Supr.  88.)  Errors  in  starting  trains  are  not 
imputable  to  the  corporation  as  master.  {Bose  v.  B.  <&  A., 
58  N.  Y.  217,  221 ;  Wright  v.  iT.  JT.  C,  25  id.  662;  Baskin  v. 
N.  T.  a,  65  Barb.  129,  134 ;  '56  N.  Y.  608.)  The  yardmas- 
ter's  act  in  signaling  the  engineer  had  no  relation  whatever  to 
his  authority  to  hire  and  discharge.  {Crispin  v.  Bdtibitt, 
supra;  Barringer  v.  D.  <&  H.  C.  Co.^  19  Hun,  216.)  The 
yardmaster  and  plaintiff's  intestate  were  co-employees.  [Lan- 
mg  V.  N.  Y.  C,  49  K  Y.  528;  Fdtham  v.  Enghmd,  L.  R, 
2  Q.  B.  33 ;  Wilson  v.  Merry,  L.  R,  1  Scotch  App.  326 ; 
Barringer  v.  I),  cfe  H.,  19  Hun,  216 ;  Searle  v.  Lindsay,  11 
0.  B.  [N.  S.]  429 ;  McMahon  v.  Hetming,  11  Rep.  No.  2,  p. 
42;  Jf.  cfe  Jf.  i?.  R.  V.  /SmzVA,  6  Rep.  264.) 

Clifford  A.  H.  Ba/rUett  for  respondent.  A  person,  to 
whom  a  corporation  delegates  executive  duties,  the  appoint- 
ment and  dismissal  of  laborers  and  employers,  stands  in  the 
place  of  the  corporation  and  is  not  a  co-servant.  (Shearman 
&  Redfield  on  N^ligence,  §  103 ;  Wliarton  on  Negligence,  §§ 
222,  223,  235;    Thompson  on  Negligence,  vol.  2,  p..  1030; 


1881.]       McOosKBB  r.  Lokg  Island  Railroad  Co.  81 

Opinion  of  the  Coart,  per  Finch,  J. 

Besd  V.  N.  r.  a  dk  H.  R.  JR.  R.  Co.,  70  N.  Y.  171, 175, 176  ; 
FUke  V.  Boston  <&  Alb.  R.  R.,  53  id.  558 ;  Laning  v.  N.  T. 
Cfe7i^.,.49  id.  533 ;  Brickner  v.  N.  T.  C.  R.  R,,  2  Lans.  517; 
affirmed,  49  N.  Y.  672;  MaUme  v.  Hathaway^  64  id.  9; 
Bradley  v.  N.  T.  O.  R.  R.,  62  id.  99;  Booth  v.  B.  <&  A.  R. 
R.,  74  id.  40 ;  22  Alb.  L.  J.,  No*  8,  p.  54 ;  id.,  No.  22,  p.  483 ; 
JSagm  v.  Twker,  18  Hun,  34S-349 ;  Fort  v.  Whipple,  id.  591.) 
A  corporation  ifi  liable  to  its  servant  for  any  injury  happening 
to  him  in  furnishing  implements  and  facilities  improper  and 
unsafe  for  the  purposes  to  which  they  are  to  be  applied.  {Spd- 
mam.  v.  Fi%her  Iron  Co.,  56  Barb.  155-165 ;  Le  Clair  v.  The 
First  Division  of  the  St.  P.  cfe  F.  R.  R.,  20  Minn.  9 ;  Stod- 
dard V.  St.  Louis,  E.  City  <&  N.  R.  R.,  65  Mo.  520 ;  Dobbin 
V.  Richmond  <&  Danville  R.  R.  Co.,  81  N.  C.  547;  Deveny 
V.  Vtelca^  Iron  Works,  4  Mo.  236 ;  MuUen  v.  Philaddphia  S 
Southern  Mail  Steamship  Co.,  78  Penn.  St  26,  32  ;  WhaXen  v. 
The  Centenary  Church,  etc.,  62  Mo.  326 ;  Oormley  v.  Vulcan 
Iron  Works,  61  id.  492;  Railway  Co.  v.  Zetcs,  33  Ohio,  200 ; 
Railroad  Co.  v.  Keary  [1854],  3  Warren  &  Smith  [Ohio],  209, 
210 ;  Raikoay  Co.  FoH,  17  Wall.  559  ;  Ford  v.  Fitchburg  R. 
R.,  110  Ifass.  260 ;  Hough,  etc.  v.  The  Texas  <&  Pac.  R.  R. 
Co.,  10  Otto,  213.)  Where  the  superior  servant,  by  means 
of  an  authority  which  he  exercises  by  delegation  of  the  master, 
wrongfully  exposes  the  inferior  servant  to  nsks  and  injury,  the 
master  must  respond.  {Chicago  <&  N.  W.  R.  R.  v.  Bayfield, 
37  Mich.  213 ;  Berea  Stove  Co.  v.  Craft,  31  Ohio,  292 ;  Bralh 
hits  V.  Chicago  <&  If.  W.  R.  R.,  38  Wis.  289.)  The  yard- 
master,  Luke,  stood  in  the  place  of  the  company  pro  hac  vice. 
{Smith  V.  Chioago,  MU.  cfe  St.  P.  R.  R.,  42  Wis.  526 ;  Ford 
V.  Fitchhurg  R.  R.,  110  Mass.  240.) 

Finch,  J.  The  doctrine  established  by  our  decision  in  Crispin 
V.  BahUU  (81  N.  Y.  516)  is  fatal  to  the  plaintiff's  claim.  The 
yardmaster,  through  whose  negligence  the  injury  occurred,  must 
be  deemed  to  have  been  a  fellow-servant  of  the  deceased,  as  to 
all  acts  done  within  the  range  of  the  common  eniployment, 
except  such  as  were  done  in  the  performance  of  some  duty 
SicKELS — Vol.  XXXIX.        11 


82  McGosKEB  V.  Long  Island  Bailboad  Co.        [Feb^ 

Opinion  of  the  Court,  per  FmcH,  J. 

which  the  master  owed  to  his  servants.  The  act,  in  the  pres- 
ent case,  was  very  plainly  not  of  that  character.  The  yard- 
master  was  charged  with  the  duty  of  making  up  the  trains 
and  distributing  the  cars  in  and  about  the  yard,  and  the  repair- 
shops  of  the  defendant,  and  the  deceased  was  employed  by 
him  to  assist  in  that  service.  As  a  necessary  consequence, 
broken  and  disabled  cars  had  to  be  handled  and  moved  to  the 
repair-shops,  and  whatever  of  risk  was  inseparable  from  their 
damaged  condition,  and  the  inconvenience,  and  even  danger, 
of  getting  them  to  the  shops  was  an  open  and  palpable  risk  of 
his  employment,  which  the  deceased  assumed.  It  is,  of  coui'se, 
no  ground  of  liability  of  the  company  that  the  bumpers  of 
this  car  were  broken,  and  it  could  not  be  coupled  in  the 
ordinary  way.  The  deceased  was  employed  to  handle  and 
move  to  the  repair-shops  damaged  and  disabled  cars,  and  took 
the  risk  of  his  employment  in  that  respect.  While  engaged 
in  attaching  the  broken  car  to  the  one  in  front  with  the  aid  of 
a  chain,  and  by  .direction  of  the  yardmaster,  the  latter  negli- 
gently, and  at  the  wrong  moment,  signaled  to  the  engineer  to 
back  his  train,  and  as  a  consequence  the  deceased  w^  cruslied 
between  the  cars.  The  negligence  which  caused  the  injury 
was  in  no  sense  that  pf  the  master.  In  moving  this  train  the 
yardmaster  was  acting  not  as  the  agent  of  the  master  in  the 
performance  of  the  master's  duties,  for  it  was  not  the  latter's 
duty  to  eflFect  the  coupling  of  these  cars  and  their  movement 
to  the  repair-shop.  What  the  yardmaster  was  doing  was  the 
work  of  a  servant,  in  the  department  of  labor  and  duty 
assigned  to  him  as  such.  No  duty  which  the  master  owed  to 
his  servants  was  being  done  by  the  yardmaster  from  the 
negligent  performance  of  which  the  injury  resulted.  Tlie 
question  of  liability  was  distinctly  raised  upon  a  motion  for  a 
nonsuit,  based  upon  the  grounds  that  the  acts  of  the  yard- 
master,  so  far  as  they  tended  to  cause  the  injury,  were  those  of 
a  fellow-servant  with  the  deceased,  and  that  there  was  no  evi- 
dence of  any  failure  to  perform  the  duties  which  defendant 
owed  to  deceased,  either  on  its  part  or  on  the  part  of  any  per- 
son to  whom  it  had  delegated  the  performance  of  such  duties. 
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The  motion  should  have  been  granted,  and  its  denial  was  error, 
for  which  the  judgment  should  be  reversed. 

All  concur,  except  Danforth,  J.,  not  voting,  and  Eapallo, 
J.,  absent. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


Eliza  A.  Boone,  Respondent,  v.  CrnzBNs'  Savings  Bank  of 
THE  City  of  New  Yoek,  Appellant. 

S.  deposited  with  defendant,  a  sayings  bank,  a  certain  sum  of  money,  re- 
ceiving a  pass-book,  which  stated  that  the  account  was  with  her,  "  in 
trnst  for  Christopher  Boone,''  phtintifTs  intestate.  S.  received  the  pass- 
book and  drew  out  one  year's  interest.  After  her  death  defendant  paid  the 
amount  to  her  administrator,  upon  production  of  his  letters  of  administra- 
tion and  of  the  pass-book.  In  an  action  to  recover  the  deposit,  held  tliat, 
in  the  absence  of  any  notice  from  the  beneficiary,  the  payment  was  good 
and  efifectual  to  discharge  the  defendant ;  that  the  deposit  constituted  S. 
trustee  and  transferred  the  title  to  the  fund  from  her  individually  to  her 
as  such  trustee  ;  that,  upon  the  death  of  S.,  her  rights  as  trustee  to  de- 
mand and  receive  the  fund  devolved  upon  her  administrator,  and  upon 
his  demand  defendant  was  bound  to  pay  it  over;  it  had  no  right  to 
inquire  into  the  nature  of  the  trust,  and  owed  no  duty  to  the  beneficiary 
until  the  latter  by  notice,  by  forbidding  payment  or  by  demanding  it 
himself,  created  such  right  and  duty. 

Boom  v.  OUkerur  Sa/oings  Bank  (21  Hun,  235)  reversed. 

MarUn  v.  Funk  (75  N.  T.  184)  distinguished. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  May  11,  1880,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial,  without  a  jury. 
(Reported  below,  21  Hun,  235.)   • 

This  action  was  brought  by  plaintiff,  as  administratrix  of 
Christopher  Boone,  to  recover  the  amount  of  a  deposit  with  de- 
fendant, a  savings  bank. 

The  facts  found  are  substantially  these : 

On  March  23,  1866,  Susan  Boone  deposited  with  the  de- 
fendant the  sum  of  $500,  and  received  in  acknowledgment 
therefor  a  pass-book  containing  the  following  entry : 
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"  Book  No.  14,613. — The  Citizens'  Savings  Bank  in  account 
with  Susan  Boone,  in  trust  for  Christopher  Boone. 

March  23d,  1866,  $500." 

At  the  time  of  making  such  deposit  Mrs.  Boone  declared* 
that  she  wanted  the  account  to  be  in  trust  for  Christopher 
Boone,  and  in  pursuance  of  her  request  it  was  so  deposited 
and  entered,  and  the  aforementioned  pass-book  was  issued. 
On  March  29,  1867,  Mrs.  Boone  made  a  draft  on  said  account 
of  $22.71,  being  the  interest  that  had  accrued  on  the  amount 
BO  deposited.  To  what  use  the  money  so  drawn  was  applied 
does  not  appear.  Aside  from  such  draft,  said  account  in  the 
life-time  of  Mrs.  Boone  was  neither  diminished  nor  added  to, 
except  by  the  accumulation  of  interest  allowed  by  the  bank. 
The  rules  of  the  bank  were  printed  in  the  pass-book  delivered 
to  Mrs.  Boone  at  the  time  said  deposit  was  made,  and,  among 
other  things,  said  rules  provided  that  all  "  deposits  and  all 
withdrawals  shall  be  entered,  at  the  time  they  are  made,  in  the 
books  of  the  bank,  and  also  in  a  pass-book  to  be  given  the  de- 
positors at  the  time  the  first  deposit  is  made.  The  pass-book 
shall  be  the  voucher  of  the  depositor,  and  evidence  of  his  prop- 
erty in  the  institution,  and  the  presentation  of  the  pass-book 
shall  be  sufficient  authority  to  the  bank  to  make  any  payment 
to  the  bearer  thereof." 

"  The  officers  of  the  bank  will  endeavor  to  prevent  fraud 
upon  its  depositors;  but  all  payments  to  persons  producing 
the  pass-books  issued  by  the  bank  shall  be  valid  payments  to 
discharge  the  bank." 

"  On  the  decease  of  any  depositor  the  amount  standing  to  the 
credit  of  the  deceased  may  be  paid  to  his  or  her  legal  repre- 
sentatives when  legally  demanded." 

After  the  death  of  Mrs.  Boone,  the  pass-book  passed  into 
the  possession  of  Edward  Funk,  her  administrator,  who  pre- 
sented the  same  to  the  defendant,  with  his  letter  of  administra- 
tion, and  demanded  payment  of  the  amount  due  on  said  pass- 
book; the  defendant  thereupon  paid  to  said  administrator 
the  whole  amount  then  remaining  unpaid  on  account  of  said 
deposit. 
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Albert  McUhews  for  appellant.  There  was  no  valid  gift  in 
preserUiy  passing  the  legal  title  to  this  money  by  Susan  Boone 
to  Christopher  C.  Boone.  (Perry  on  Trusts,  §  311 ;  Day  v. 
JRoth,  18  N.  T.  453  ;  Geary  v.  Pagey  9  Bosw.  298  ;  Young  v. 
riwwj^,  K  T.  Ct  of  App.,  April  6,  1880;  10  Wkly.  Dig. 
No.  6,  137.)  There  was  not,  in  fact,  a  complete  and  perfect 
declaration  of  trust,  in  respect  to  this  money,  by  Susan  Boone, 
in  favor  of  Christopher  C.  Boone,  valid  and  sufficient  to  divest 
her  of  all  beneficial  interest  in  the  fund.  {Ha/rUey  v.  Nichdlr 
sany  L.  R.,  19  Bq.  Cas.  242 ;  Bagsfiaw  v.  Spencer j  1  Ves.  Sr. 
152 ;  Perry  on  Trusts,  §  359  ;  Otis  v.  Beckwithy  49  111.  121 ; 
68  id.  25;  18  Am.  Rep.  541;  4  .Kent's  Com.  305;  Field 
V.  JLonsdaley  13  Beav.  78  ;  Bdbcock  v.  Boa.  Sav.  Bk.y  104  Mass. 
228 ;  St07ie  v.  Bishopy  4  Cliff.  [U.  S.  C.  C]  593 ;  Stone  Y.Brvshy 
XJ.  S.  Sup.  Ct.,  Mich.  1880;  Weber  v.  TTefer,  58  How.  Pr. 
255.)  The  bank  being  merely  the  naked  bailee  of  the  deposi- 
tor, in  her  character  of  trustee,  was  bound  to  surrender  the 
fund  to  her  and  her  successors  in  the  trust  upon  demand, 
and  the  delivery  to  it  of  the  "pass-book."  {Rogers  v. 
Weivy  34  N".  Y.  471.)  Administration  having  been  granted 
upon  the  estate  of  Susan  Boone,  her  administrator  became  at 
law  immediately  chargeable  with  all  personal  property  held  in 
trust  by  his  intestate,  not  merely  as  administrator  for  the  pur- 
poses of  administration,  but  as  successor  in  law  to  the  deceased 
as  a  trustee ;  and  it  became  his  duty  to  take  immediate  posses- 
sion of  and  to  hold  such  property,  subject  to  the  same  trust  as 
his  intestate,  and  predecessor  in  the  tnist,  had  held  it.  {Dias 
V.  Bru/nneUy  24  Wend.  13  ;  Ka/ne  v.  GoUy  id.  661 ;  Grout  v. 
Van  Schovenhoveny  1  Sand.  V.  C.  99 ;  Bucklin  v.  BuckHn, 
1  Abb.  Ct.  of  App.  Dec.  242  ;  Bunn  v.  Vaughny  id.  253  ;  Em- 
ersonv.  Blakelyy  2  id.  22  ;   Wheatdy  v.  Purry  1  Keen,  151.) 

Edwin  G,  Dains  for  respondent.  The  payment  did  not  dis- 
charge the  bank.  {Alien  v.  WiUiamshurg  Sav.  Bk.y  69  N.  T. 
314 ;  General  Sav.  Bk.  Act,  Laws  1875,  408,  §  24 ;  AjppUhy 
V.  Erie  Co.  Sav.  Bk.y  62  N.  T.  1 2.)  The  trust  created  by  the 
deposit  was  ipeo  facto  executed  and  did  not  descend  to  the  per- 
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sonal  representatives  of  the  trustee.     {MoHm  v.  Fmiky  75  N. 
T.  134 ;   Young,  AdrrCr,  v.  Young,  9  Wkly.  Dig.  73.) 

Finch,  J.  The  case  of  Martin  v.  Fimk  (75  N.  T.  134)  de- 
termined that  the  deposit  made  with  the  defendant  by  Susan 
Boone  constituted  her  a  trustee  for  Christopher  Boone,  and 
transferred  the  title  to  the  fund  from  her  as  an  individual  to 
her  as  a  trustee.  It  further  determined  that  in  an  action  by 
the  beneficiary  against  the  administrator  of  the  trustee,  and  tlie 
depositary,  the  cestui  que  trust  was  entitled  to  a  delivery  of 
the  pass-book,  which  constituted  the  voucher  for  the  deposit, 
and  to  receive  the  money  from  the  bank.  It  did  not,  how- 
ever, decide  the  question  presented  here,  whether  a  payment 
by  the  bank  to  the  administrator,  upon  the  production  of  his 
letters,  and  of  the  pass-book,  and  in  the  absence  of  any  notice 
from  the  beneficiary,  was  a  good  payment  and  effectual  to  dis- 
charge the  bank. 

It  may  not  be  doubted,  that  if  the  intestate,  in  her  life-time, 
had  demanded  the  money  of  the  bank  and  presented  her  pass- 
book, no  claim  by  the  beneficiary  having  been  interposed,  the 
bank  would  have  been  bound  to  pay ;  and  this  for  the  reason 
that  such  was  their  express  contract.  They  received  the  money 
as  bailees,  agreeing  to  pay  .it  on  demand  to  Susan  Boone,  trus- 
tee. What  the  trust  was  they  neither  knew,  nor  were  bound 
to  inquire.  That  was  a  matter  wholly  between  trustee  and 
cestui  que  trust,  at  least,  until  the  latter  gave  notice  to  the 
bank  of  a  hostile  claim.  They  had  received  the  money  of  the 
trustee,  agreeing  to  return  it  to  her,  as  trustee,  on  demand. 
When  she  called  for  it  they  were  bound  to  pay,  and  having 
done  so  were  discharged  from  all  liability.  And  this  was  all 
the  more  certainly  true  because  of  the  peculiar  provisions  of 
the  contract.  It  was  one  of  the  stipulated  terms  of  the  deposit, 
expressly  agreed  upon  at  the  time,  that  "  the  pass-book  shall  be 
the  voucher  of  the  depositor,  and  evidence  of  his  property  in 
the  institution,  and  the  presentation  of  the  pass-book  shall  be 
suflScient  authority  to  the  bank  to  make  any  payment  to  the 
bearer  thereof ;  that  the  oflScers  of  the  bank  will  endeavor  to 
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prevent  fraad  apon  its  depositors  ;  but  all  payments  to  persons 
producing  the  pass-books  issued  by  the  bank' shall  be  valid  pay- 
ments to  discharge  the  bank."  We  held,  in  AUen  v.  WiUiams- 
hurgh  Savings  Bank  (69  N.  T.  317),  that  such  a  stipulation 
was  lawful,  and  both  parties  were  bound  by  its  terms.  If, 
therefore,  Susan  Boone,  trustee,  to  whose  credit  the  deposit 
stood,  had  appeared  at  the  bank,  and  demanded  the  fund,  pro- 
ducing the  pass-book  as  her  voucher,  and  the  bank  had  paid  her 
the  money,  it  is  certain  that  the  payment  would  have  been 
good,  and  no  liability  would  remain  on  the  part  of  the  bank  to 
any  after  claim  of  the  cestui  que  trust  The  payment  would 
have  been  made  to  the  right  party — to  the  person  lawfully 
entitled. 

But  Susan  Boone  died  before  withdrawing  the  money.  If, 
now,  her  right  to  demand  and  receive  the  deposit  devolved 
upon  her  administrator,  no  change  came  over  the  right  and 
duty  of  the  bank,  as  it  respected  a  payment  to  him«  All  the 
right  of  the  deceased  to  demand  and  receive  the  money  would 
pass  to  him,  and  such  payment  by  the  bank  to  him  would  be  as 
effectual  a  discharge  as  if  paid  to  the  intestate  in  her  life-time. 

We  are  of  opinion  that  upon  the  death  of  Susan  Boone,  S^'J^^^i- 
her  rights  as  trustee  devolved  upon  her  administrator.  {Banks 
V.  JEicWs  of  Wilkes^  3  Sandf.  99;  Bucklin  v.  BucUiny 
1  Abb.  Ct.  of  App.  242 ;  Bv/nn  v.  Vauglum^  id.  253 ;  • 
Emerson  v.  Bleakley^  2  id.  22;  Treoothick  v.  Aitstm^  4 
Mason,  16,  29.)  He  took  the  property,  which,  although 
money,  was  a  distinct  and  separate  fund,  and  not  mixed 
with  the  money  of  the  estate,  as  trustee,  not  as  assets,  and  held 
it  with  all  the  rights,  and  subject  to  all  the  duties  of  the  de- 
ceased trustee  whom  he  succeeded.  When,  therefore,  he  ap- 
peai*ed  at  the  bank  and  produced  his  letters  of  administration, 
and  the  pass-book,  which,  by  the  contract,  was  evidence  of  his 
right  to  withdraw  the  deposit  and  demanded  its  payment,  the 
bank  had  no  alternative.  It  had  no  right  to  inquire  into  the 
character  of  the  trust,  and  owed  no  duty  to  the  beneficiary, 
until  the  latter,  by  notice,  or  forbidding  payment,  or  demand- 
ing it  for  himself,  created,  on  the  part  of  the  bank,  such  right 
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and  duty.  Until  then  the  character  of  the  trust  did  Hot  con- 
cern the  bank.  Whatever  it  was  in  fact,  was  immaterial,  and 
could  not  aflFect  the  right  and  duty  of  the  bank  to  pay  the  per- 
son to  whom  it  owed  the  debt. 

It  is  true  that  payment  to  the  person  presenting  the  pass- 
book is  not  always  and  absolutely  a  discharge  to  the  bank.  If 
paid  to  one  who  is  neither  the  depositor,  nor  in  case  of  death, 
the  legal  representative  of  the  depositor,  the  bank,  if  it  has 
agreed  to  use  its  best  endeavors  to  prevent  fraud,  must  exercise 
diligence,  and  is  put  on  inquiry  by  circumstances  of  suspicion. 
{Allen  V.  Williamshurgh  Sa/v.  B<mkj  supra,)  But  that  rule 
only  applied  to  prevent  payment  to  the  wrong  person  ;  ta  one 
not  entitled  to  receive  the  deposit.  If  the  right  person  applies, 
and  payment  is  made  to  him,  the  question  of  diligence  or  neg- 
ligence cannot  arise,  for  nothing  has  occurred  to  call  it  into 

play- 

Nor  does  it  alter  the  situation  to  call  this  an  executed  trust, 
and  insist  upon  the  right  of  the  beneficiary  to  have  the  pass- 
book, and  the  fund.  If  he  has  such  right  it  reaches  the  bank 
tlirough  the  trustee,  and  the  bank  can  only  pay  the  beneficiary 
at  the  peril  of  establishing  the  latter's  right  as  against  the 
trustee  to  the  possession  of  the  fund.  It  may  take  that  risk, 
if  it  chooses,  but  it  is  not  bound  to  take  it.  It  may  be  com- 
pelled by  the  action  of  the  cestui  que  trust  to  hold  the  fund 
as  against  the  trustee,  and  pay  the  money  into  court  to  await 
an  adjustment  of  their  respective  rights,  but  in  the  absence  of 
any  claim  or  interference  of  the  beneficiary,  it  can  recognize 
no  one  bat  the  depositor  or  his  representative,  having  posses- 
sion of  the  pass-book  as  the  agreed  voucher,  and  evidence  of 
title  and  payment  to  him  is  good.  What  else  remains  is 
wholly  a  question  between  trustee  and  cestui  qus  trust. 

The  recovery,  therefore,  in  this  case  cannot  be  sustained, 
and  the  judgment  should  be  reversed  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  reversed. 
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EuzABSTH  A.  Denikr   et  al.^  Bespondente,  v.   Charles  J. 
TTarrtr  et  al.,  Execators,  etc..  Appellants. 

The  creator  of  a  traat  requiring  the  inyeBtment  of  monej  maj  designate 
bow  the  investment  may  be  made  and  what  security  may*  be  taken,  and 
he  may  dispense  with  all  security. 

D.,  defendant's  testator,  prior  to  his  death  was  a  special  partner  of  the  de- 
fendant R. ,  having  contributed  $15,000  to  the  capital  of  the  copartnership. 
The  will  of  D.  directed  his  executors  to  allow  R.  '*  to  retain  as  a  loan  to 
him"  out  of  the  testator's  personal  estate,  the  sum  of  $15,000,  which  was 
specified  as  being  the  amount  so  invested  in  the  business,  **  to  be  used 
and  employed  by  him  in  carrying  on  and  conducting  the  said  business," 
for  a  term  at  the  option  of  R.,  not  exceeding  three  years,  upon  his  paying 
annual  interest  at  the  rate  of  five  per  cent,  with  a  further  direction  to  said 
executors  "  at  the  expiration  of  said  time  or  sooner  determination  thereof 
at  his  option  aforesaid  *'  to  receive  from  R.  the  said  sum  with  interest,  and 
to  discharge  him  fully  from  all  further  liability  on  account  or  by  reason 
of  such  indebtedness  ; "  and  upon  such  payment  the  principal  was  di- 
rected  to  become  part  of  the  testator's  residuary  estate.  The  testator 
left  a  large  estate,  the  defendants  as  his  executors  were  authorized 
to  sell  and  dispose  of  the  realty,  and  to  sell  and  convert  into  money  the 
personalty.  In  the  inventory  of  the  testator's  estate  filed  by  the  execu- 
tors, his  interest  in  the  partnership  was  appraised  at  $14,000.  In  an  ac- 
tion brouglit  by  the  residuary  legatees  to  restrain  the  executors  from 
making  the  loan  to  R.  unless  he  gave  security,  hdd,  that  it  was  not 
the  intent  of  the  testator  that  R.  should  give  security;  and  that  the  action 
was  not  maintainable. 

Denike  y.  Harri$  (28  Hun,  21S),  reversed. 

(Argued  January.  28, 1881 ;  decided  February  8,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpperae 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  14,  1880,  affirming  a  judgment  in  favor  of 
plaintiflEs,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term.     (Reported  below,  23  Hun,  213.) 

The  nature  of  the  action  and  the  facts  appear  sufficiently  in 
the  opinion. 

S.  P.  Nash  for  appellants.     If  Reeves  took  the  $15,000  as 
a  loan,  the  testator's  estate  became  relieved  from  liability  as 
partner,  and  Reeves  became  debtor  to  the  estate,  paying  interest. 
SiCKBLS— Vol.  XXXIX.        12 
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(2  Lindl.  on  Partn.  806 ;  Barfidd  v.  Tjyughborough^  L.  E.,  8  Ch. 
App.  1 ;  Vyse  v.  Foster,  L.  K.,  7  Eng.  &  Ir.  App.  Cae.  318 ; 
Hutton  V.  jRosstteTy  7  De  G.,  M.  &  G.  9.)  There  was  not  in 
fact,  though  the  will  so  assumes,  any  personal  indebtedness  from 
Eeeves  to  the  testator.  {Barfidd  v.  ZouffhJborouffh,  L.  E.,  8  Ch. 
App.  3.)  On  the  death  of  one  partner,  the  survivor  is  entitled 
to  wind  up  the  business;  the  assets  vest  in  him.  (Collyer 
on  Partn.,  §  129.)  No  partner  can,  by  his  will,  deprive  the  sur- 
vivor of  this  right  of  administration,  and  it  is  only  in  case  of 
mismanagement  or  improper  conduct  on  the  part  of  the  sur- 
viving partner  that  a  court  of  equity  interferes,  by  appointing 
a  receiver,  to  wind  up  the  concern.  {Moans  v.  Eoans,  9  Paige, 
178.)  The  testator's  interest  can  be  got  out  of  the  assets  only 
by  a  liquidation,  and  can  be  got  out  immediately  only  by  a 
forced  sale.  (Collyer  on  Partn.,  §  129.)  If  this  be  done  through  a 
receiver,  the  assets  will  be  sacrificed,  and  the  executors  will  re- 
ceive only  such  a  proportion  of  the  residue  as  will  result  from 
the  liquidation  and  without  interest.  {BarfiM  v.  I/mghbor- 
ough,  L.  R.,  8  Ch.  App.  1.) 

ffomer  A,  Ndson  for  respondents.  If  the  will  provided  for 
a  loan  of  the  $15,000  by  the  executors  to  Eeeves,  security 
should  be  required.  {King  v.  Talbot,  40  N.  T.  76,  88 ;  Ver- 
nan  v.  Vernon,  53  id.  363.)  This  being  a  pecuniary  bequest 
for  a  certain  period,  with  a  limitation  over,  the  executors  are 
bound  to  protect  the  interest  of  those  in  remainder  by  requir- 
ing security  from  the  first  taker.  {La/ngston  v.  OUwant, 
Coop.  33 ;  ^uart  v.  Stuart,  3  Beav.  430 ;  Pechd  v.  Fowler,  2 
Anst.  550 ;  MortlocJc  v.  BvUer,  10  Ves.  308-9 ;  Lord  Mahon 
V.  Earl  StamJuype,  2  Sug.  on  Pow.  512 ;  CowgiU  v.  Lord  Ormin- 
toun,  3  T.  &  C.  369 ;  Watts  v.  Gridleston,  6  Beav.  188 ; 
Mosdey  v.  MarshaU,  22  N.  T.  200 ;  Briggs  v.  EaH,  etc.,  19 
Jurist  817 ;  Freemam,  v.  CooTc.,  6  Ired.  Eq.  376 ;  Woodrnan  v. 
Good,  6  W.  &  S.  169;  Whitfidd  v.  Bennett,  2  P.  Wms.  242 ; 
Marker  v.  MarTcer,  9  Hare,  1 ;  Davis  v.  Lee,  6  Ves.  786 ; 
Swan  V.  Leigan,  1  McCord's  Ch.  227 ;  Boswdl  v.  Morehed,  1 
Busb.  Eq.  26 ;  Frazer's  AdrrCr  v.  Buill,  11  Gratt.  9 ;  Fdey 
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V.  JSumeUy  1  Bro.  C.  C.  279 ;  Woods  v.  Sullivan^  1  Swan, 
507 ;  WootUm  v.  Bu,rch^  2  Md.  Ch.  190 ;  Smith  v.  OstrancUr, 
64  N.  T.  278;  Tyson  v.  Blake,  22  id.  563 ;  Story's  Eq.  Jnr., 
§§  84:5-845a;  Vemm  v.  Vernon,  53  N.  T.  351-363;  Dewitt 
V.  Schoonmaker,  Exr,,  2  Johns.  245-6 ;  Lenpton  v.  Lenpion, 
2  Johns.  628 ;  Clark  v.  Clark,  8  Paige's  Ch.  160 ;  Court  in 
Covenhoven  v.  Shider,  2  id.  122-132 ;  2  Story's  Eq.  Jur.,  §  845 ; 
James  v.  Scott,  Ala.  578 ;  Emmons  r.  Cai)^hs,  2  Sandf.  Ch. 
369;  VanDuyney.  Yrecland,!  Bresl.  [N.  J.]  142;  Will- 
ard's  Eq.  Jiir.  328-330 ;  Prinscilla  Kainard  v.  Sharp  cfe 
Jones,  Eacrs.,  6  Watts  [Penn.],  108 ;  Abridgement  Equity 
Cases,  360,  part  4 ;  1  Chan.  Cases,  199 ;  Jolly  v.  Mills,  2  Chan. 
Cases,  137;  2  Chan.  R.  151 ;  Eerrance  v.  Prentice,  Ambler, 
273 ;  Walker  v.  Cook,  cited  in  1  Bro.  C.  C.  105 ;  Green  v. 
PigotU  id. ;  Henderson  v.  Va^dk,  10  Terger,  30 ;  Willard's  Eq. 
Jur.  330-1 ;  Tyson  v.  Blake,  22  K  T.  558 ;  Munch  v.  Coch- 
erell,  Myl.  <fe*  Cr.  178 ;  Kyle  v.  BameU,  17  Ala.  306 ;  Elmen- 
dorf  V.  Lansing,  4  Johns.  Ch.  565.) 

Earl,  J.  For  some  time  before  his  death  the'  testator  was 
a  sp%5ial  partner  of  the  defendant  in  the  business  of  selling 
agricultural  implements ;  and  as  such  special  partner  he  had 
contributed  to  the  capital  of  the  partnership  the  sum  of  $15,- 
000.  On  the  Ist  day  of  January,  1879,  an  account  then  taken 
of  the  assets  and  condition  of  the  partnership  showed  his  inter- 
est therein  to  be  the  sum  of  $17,908.  On  the  17th  day  of 
July  thereafter  he  made  and  published  his  will,  in  which  he 
nominated  his  partner,  Reeves,  and  the  defendant  Harris  as 
his  executors;  and  he  died  on  the  6th  day  of  September,  1879. 
The  will  was  subsequently  admitted  to  probate,  and  the  execu- 
tors qualified  and  entered  upon  their  duties  as  such.  The 
testator's  personal  property  amounted  to  over  $142,000.  In 
his  will  he  gave  various  legacies,  to  be  paid  within  three  years 
after  his  death,  and  he  bequeathed  to  his  executors  the  sum  of 
$11,500  in  trust,  to  apply  the  income  of  a  portion  thereof  dur- 
ing a  minority  and  of  another  portion  thereof  during  a  life 
designated,  and  at  the  expiration  of  the  trust  he  gave  the 
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principal  sum  to  persons  designated.  He  empowered  his  ex- 
excutors  to  sell  all  or  any  oi  his  real  estate,  and  to  sell  and 
convert  into  money,  at  pjiblic  or  private  sale,  his  personal  es- 
tate, for  the  pm*pose  of  paying  debts  and  legacies  and  making 
distribution  among  the  residuary  legatees.  He  also  directed 
and  empowered  his  executors  to  sell  and  dispose  of  any  and 
all  vessels  owned  by  him  at  his  decease,  whenever  they  deemed 
it  for  the  best  interests  of  his  estate,  and  provided  that  they 
should  in  no  manner  be  held  accountable  for  the  loss  or  depre- 
ciation in  value  of  such  vessels.  The  tenth  clause  of  the  will, 
which  gave  rise  to  the  present  controversy,  is  as  follows :  "  It 
is  my  will,  and  I  do  hereby  order  and  direct  my  executors, 
hereinafter  named,  to  allow  my  friend,  Robert  C.  Reeves,  to 
retain,  as  a  loan  to  him  out  of  my  personal  estate,  the  sum  of 
$15,000,  being  the  amount  now  invested  by  me  in  the  busi- 
ness carried  on  and  conducted  by  him,  and  in  which  I  am  a 
special  partner,  to  be  used  and  employed  by  him  in  carrying 
on  and  conducting  the  said  business,  and  to  be  continued  from 
year  to  year  at  the  option  of  the  said  Robert  C.  Reeves,  but 
not  to  exceed  the  term  of  three  years,  upon  his  paying  the  in- 
terest thereon  annually  at  the  rate  of  five  per  cent  per  annum. 
Such  income,  when  received  by  my  said  executors,  to  be  irom 
time  to  time  paid  over  to  my  residuary  legatees,  and  at  the 
expiration  of  said  terra,  or  the  sooner  determination  thereof  at 
his  option  aforesaid,  I  direct  my  said  executors  to  receive  from 
the  said  Robert  C.  Reeves  the  said  sum  of  money  and  interest, 
and  to  discharge  him  fully  from  all  further  liability  on  ac- 
count or  by  reason  of  such  indebtedness,  and  upon  such  pay- 
ment being  Aiade  to  my  said  executors,  the  said  sum  of  $15,- 
000  is  to  become  a  part  of  my  residuary  estate,  and  to  be 
distributed  according  to  the  provisions  of  this  my  will  with  re- 
spect thereto." 

In  the  inventory  of  the  testator's  estate,  filed  by  the  execu- 
tors after  his  decease,  his  interest  in  the  partnership  with 
Reeves  was  estimated  and  appraised  at  $14,000. 

The  plaintiifs,  two  of  the  three  residuary  legatees  named  in 
the  will,  for  themselves  and  the  other  residuary  legatee,  com- 
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menced  this  action  to  restrain  the  executors  from  making  the 
loan  to  Keeves  mentioned  in  the  tenth  clause  of  the  will,  with- 
out requiring  of  him  security  therefor.  They  alleged  in  their 
complaint,  among  other  things,  that  the  executors  proposed 
and  intended  to  make  the  loan  without  taking  security ;  that 
the  business  in  which  Keeves  was  engaged  was  one  peculiarly 
of  great  risk,  and  that  he  had  but  little  or  no  property.  The  de- 
fendants in  their  answer,  among  other  things,  denied  that  the 
business  of  Beeves  was  one  peculiarly  of  great  risk,  as  alleged 
in  the  complaint,  and  they  denied  that  he  had  little  or  no 
property,  and  alleged  that  he  was  and  had  at  all  times  been 
solvent  and  able  to  pay  all  his  debts. 

The  court,  at  Special  Term,  found,  upon  the  allegations  in 
the  complaint  and  answer  above  specified,  without  any  proof, 
that  the  business  in  which  Reeves  was  engaged  was  one  of 
risk — not  that  it  was  peculiarly  risky,  or  more  risky  than 
other  kinds  of  commercial  or  mercantile  business.  He  also 
found  that  Beeves  intended  to  use  the  money,  if  loaned  to 
him,  in  his  business,  and  that  it  would  thus  be  at  risk,  peril 
and  jeopardy,  and  liable  to  be  lost ;  that  the  executors  intended 
to  loan  him  the  money,  and  refused  to  take  any  security  there- 
for, although  they  had  been  requested  to  do  so  by  the  plaint 
iffs.  And  the  court  ordered  judgment  for  pfeintiflEs,  among 
other  things,  that  the  executors  should  not  loan  the  $15,000 
to  Reeves,  or  permit  him  to  retain  that  sum,  as  provided  in 
the  tenth  clause  of  the  will,  without  requiring  and  obtaining 
from  him  sufBcient  and  proper  security  for  the  safe  payment 
and  return  of  the  sum  thus  loaned  or  retained  at  the  end  of 
the  three  years.  The  judgment  thus  ordered  was,  upon  ap- 
peal by  the  defendants,  affirmed  at  the  General  Term,  and 
then  they  appealed  to  this  court. 

The  claim  of  the  plaintiffs,  which  has  thus  far  been  sustained 
by  the  Supreme  Court,  is,  that  in  making  this  loan,  the  de- 
fendants are  in  the  position  of  all  trustees  authorized  to  loan 
trust  funds,  and  that  they  are  bound  by  the  general  rules  of 
law  to  take  proper  security.  That  rule  is  supposed  to  require 
trustees  exercising  a  general  authority  to  make  investments  to 


94  Denike  et  al.  v.  Harris  et  aL  [Feb., 

Opinion  of  tlie  Court,  per  Eakl,  J. 

take  government  or  real  estate  securities.  {King  v.  Talbot^  40 
N.  T.  76.)  But  the  creator  of  a  trust  requiring  the  investment 
of  money  may  designate  how  the  investment  may  be  made, 
and  what  security  may  be  taken,  and  he  may  dispense  with  all 
security.  The  question  here  is,  did  the  testator  intend  that 
Reeves  should  give  security  for  the  sum  to  be  retained  by  or 
loaned  to  him?  We  think  it  clear  that  he  did  not.  He  ap- 
pointed him  one  of  his  executors  without  requiring  him  to  give 
security,  investing  him  as  such  with  large  discretion  over  a 
large  estate,  to  be  exercised  during  a  long  period  of  time.  He 
evinced  entire  confidence  in  his  sound  judgment,  capacity,  in- 
tegrity and  solvency.  Ho  called  him  "  his  friend,"  knew  him 
well,  had  for  a  considerable  time  been  aesociated  with  Kim  in 
business,  and  was  well  acquainted  with  the  business  in  which 
ho  was  engaged  and  the  risks  incident  thereto.  He  had  in- 
vested in  that  business  $15,000,  and  intrusted  it  to  the  man- 
agement of  Keeves  without,  so  far  as  appeal's,  any  security. 
He  evidently  did  not  want  the  business  broken  up  and  Reeves 
and  his  own  estate  subjected  to  the  loss  which  might  be  caused 
by  closing  it  up  in  the  ordinary  way  required  by  law.  He 
mfeant  also  to  favor  Reeves  by  giving  him  the  use,  during  the 
time  mentioned,  of  the  money  which  he  had  invested  in  the 
business,  so  tnat  he  could  continue  the  business  if  he  desired 
to.  If  Reeves  were  required  to  give  the  security  exacted,  the 
loan  would  be  no  favor  to  him.  He  might  not  be  able  to  give 
such  security ;  and.  if  he  could,  he  could  borrow  the  money 
without  difficulty  of  other  lenders.  The  language  used  pre- 
cludes the  idea  of  security.  As  executor  he  was  required  to 
give  no  security.  The  property  was  then  in  his  hands,  and  as 
surviving  partner  he  was  required  to  give  no  security.  He  was 
to  be  allowed  "  to  retain  '*  the  snm  named.  If  the  testator  had 
intended  that  security  should  be  exacted  for  the  loan,  that  mat- 
ter would  have  been  in  his  mind  and  probably  expressed. 
Here  then  the  testator  designated  the  person  to  whom  the  loan 
should  be  made  and  the  rate  of  interest,  and  under  such  cir- 
cumstances and  in  such  language,  that  we  think  it  was  intended 
that  the  loan  should  be  without  security. 
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It  matters  not  that  the  Bum  thus  loaned  is  put  in  some 
jeopardy — subjected  to  such  risks  as  ordinarily  attend  the 
carrying  on  of  any  business  or  the  loaning  of  money  upon 
merely  personal  security.  Jhe  testator  contemplated  such 
risks,'  and  was  willing  his  executors  should  take  them.  It  does 
not  appear  that  the  financial  condition  of  Beeves  had  changed 
any  since  the  making  of  the  will.  So  far  as  appears,  he  had 
the  precise  responsibility  which  the  testator  contemplated  when 
he  made  his  will.  The  fact  that  the  partnership  interest  was 
inventoried  after  the  testator's  death  at  a  less  sum  than  it  was 
supposed  to  be  worth  on  tho  prior  first  day  of  January  is  not 
a  very  significant  fact.  It  does  not  appear  that  the  appraisals 
at  the  two  dates  were  made  by  the  same  men  or  upon  the  same 
basis.  The  fact  that  the  interest  was  inventoried  at  $14,000 
is  not  conclusive  that  it  might  not  be  made  to  produce  more, 
if  settled  as  contemplated  by  the  testator, 

Our  decision  is  based  upon  the  facts  as  they  now  appear.  The 
sum  to  be  loaned  was  for  use  by  Reeves  ^^  in  carrying  on  and 
conducting"  his  business.  He  could  not  claim  the  loan  for  any 
other  purpose.  If  he  was  actually  insolvent,  or  if  for  any 
other  reason  he  was  not  in  a  condition  to  go  on  with  his  busi- 
ness, he  could  not  claim  the  loan. 

We  are,  therefore,  of  opinion  that  no  case  was  made  justify- 
ing the  decision  rendered  herein,  and  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  reversed. 


Peter  E.  Le  Fevre,  as  Executor,  etc.,  Bespondent,  v.  Eliza 
P.  Toole,  Appellant,  et.  al.,  Bespondents. 

The  win  of  T.,  after  directing  the  payment  of  his  debts  and  funeral 
expenses  and  after  giving  a  series  of  legacies,  gave  the  residue  of  his 
estate,  real  and  personal,  to  his  wife.  Then  followed  this  clause :  "  and 
I  authorize  my  executors  after  paying  my  just  debts  and  funeral  expen- 
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866  to  paj  over  to  mj  wife  ^,000  in  cash  oat  of  the  bequeath  to 
her  and  before  any  of  the  other  bequeaths  are  paid  oflT."  The  executors 
were  authorized  and  directed  to  sell  and  dispose  of  all  of  the  real  and 
personal  estate,  with  power  to  reservo  certain  parcels  of  real  estate  until 
prices  specified  conld  be  obtained  .therefor.  In  an  action  to  obtain  a 
construction  of  the  will,  heid,  that  the  intent  of  the  testator  was  to  charge 
the  payment  of  the  legacies  upon  the  real  estate ;  also  that  the  gift  to 
the  wife  was  in  lien  of  dower. 

(Argued  January  21, 1881  ;  decided  February  8,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Conrt,  in  the  first  judicial  department,  entered  upon  an 
order  made  December  10, 1880,  aflSrming  a  judgment  entered 
upon  the  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiffs,  as  executors  of  the  will 
of  William  S.  Toole,  to  obtain  a  construction  of  said  wilL  The 
body  of  the  will  is  as  follows : 

"  After  the  payment  of  all  my  just  debts  and  funeral  expen- 
ses, I  give  and  bequeath  to  my  sister  Jane  the  annual  interest 
on  the  sum  of  $12,000  during  her  life-time,  my  executors  or 
executor  to  invest  that  amount,  and  the  interest  therein  applied 
for  her  support  during  life. 

"  I  give  and  bequeath  to  my  brother-in-law,  Benjamin  D.  Le 
Fevre,  the  sum  of  $7,000. 

"  I  give  and  bequeath  to  my  niece,  Susannah  Conway,  the 
sum  of  $2,500. 

"  I  give  and  bequeath  to  my  niece,  Elizabeth  McOarty,  of 
Syracuse,  State  of  New  York,  the  sum  of  $3,000,  and  I  give 
and  bequeath  to  my  nieces,  Mary  and  Caroline  Sherman,  the 
sum  of  $1,000  each. 

*^And  I  give  and  bequeath  to  my  niece,  Emma  Daly,  the 
sum  of  $2,000  ;  and  I  give  and  bequeath  to  Maggie,  adopted 
daughter  of  Benjamin  De  Le  Fevre,  the  sum  of  $1,000. 

"  And  I  give  and  bequeath  to  Alice,  daughter  of  Captain 
Peter  E.  Le  Fevre,  the  sum  of  $1,000  ;  and  I  give  and  bequeath 
to  Louisa,  daughter  of  the  late  Joseph  Fowler,  of  Port  Chester, 
and  now  wife  of  David  Williams,  of  Brooklyn,  the  sum  of 
$1,000. 
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"  And  I  give  and  bequeath  to  the  corporation  of  Trinity 
church,  New  Rochelle,  the  sum  of  $2,000,  to  be  appropriated 
alone  toward  paying  off  the  debt  of  said  ohurch.  And  I  give 
and  bequeath  to  A.  La  Fabrique,  now  in  my  employ,  the  sum 
of  $500. 

"  And  I  give  and  bequeath  to  Edward  Barrett,  now  in  my 
employ,  the  sum  of  $250.  And  I  give  and  bequeath  to  my 
wife  Eliza  Priscilla  all  the  rest  and  residue  of  my  real  and  per- 
sonal estate ;  and  including  the  amount  which  is  reserved  for 
my  sister  Jane's  support  during  life,  and  which  amount,  after 
the  death  of  said  sister,  is  for  my  wife  or  her  heirs. 

"And  I  authorize  my  executors,  after  paying  my  just  debts 
and  funeral  expenses,  to  pay  over  to  my  wife  the  sum  of  $5,000 
in  cash  out  of  the  bequeath  to  her,  and  before  any  of  the  other 
bequeaths  are  paid  off. 

"  And  I  do  hereby  appoint  my  brother-in-law,  Benjamin  D, 
Le  Fevre,  and  Captain  Peter  E.  Le  Fevre,  both  of  New  Ro- 
chelle, Westchester  county,  to  be  the  executors  of  this  my  last 
will  and  testament,  and  in  case  either  of  them  should  decline, 
then  I  appoint  Dr.  John  Conway,  of  the  city  of  New  York,  in 
their  place  to  carry  this  will  into  execution,  and  do  hereby  re- 
quest and  empower  them,  or  whichever  of  them  shall  assume  the 
execution  of  this  my  last  will,  to  proceed  and  dispose  of  all 
my  real  and  personal  estate,  which  is  situate  in  New  EocheDe 
and  Mamaroneck,  Westchester  county  and  State  of  New  York, 
and  in  Newark,  State  of  New  Jersey,  and  in  Barry  and  Clin- 
ton counties.  State  of  Michigan ;  and  I  authorize  my  executors 
to  reserve  the  property  on  which  I  reside  until  such  time  as  it 
can  be  sold  for  not  less  than  $30,000  in  cash,  or  its  equivalent. 
And  also  the  property  in  Huguenot  Park  and  town  of  Mamaro- 
neck, at  from  $12,000  to  $15,000  each.  And  request  my  execu- 
tors, or  whichever  shall  assume  the  execution  of  this  my  will, 
to  proceed  with  due  diligence  in  realizing  my  personal  estate,  as 
well  as  the  real  estate,  with  the  exceptions  named.  An^  give 
them  power  to  sell  and  convey  my  real  estate  and  give  good 
and  suflScient  deeds  therefor." 

SicKBLS — Vol.  XXXIX.        13. 
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The  court  found  the  value  of  the  testator's  personal  estate 
at  his  death  to  be  $20,000,  and  that  he  did  not  at  the  date  of 
the  will  possess  sufficient  personal  estate  to  pay  his  debts  and 
the  legacies. 

S.  F.  Cowdrey  for  appellant  Lands  devised  by  a  will  are 
not  charged  with  the  payment  of  legacies,  unless  there  is  either 
an  express  intent  to  charge  them,  or  unless  the  intent  to  chatge 
them  can  be  fairly  and  satisfactorily  inferred.  (2  Jarman  on 
Wills,  564,  575 ;  2  Eedfield  on  Wills,  207,  208;  Willard's  Eq. 
Jur.  489 ;  Lupton  v.  Luptorty  2  Johns.  Ch.  614 ;  McKay  v. 
Green^  3  id.  56 ;  Uarria  v.  Fh/y  7  Paige,  425 ;  Myers  v. 
Eddy,  47  Barb.  262 ;  Hoes  v.  Vcm  Hosen,  1  N.  T.  120 ;  Ed- 
sey  V.  Wataoriy  2  id.  500;  Emnier  v.  Rogers,  42  id.  534; 
Bevan  v.  Cooper,  72  id.  322.)  The  controlling  circumstance, 
as  indicating  what  the  testator  intended,  is  the  fact  that  at 
the  time  of  making  his  will  he  was  possessed  of  personal 
property  more  than  sufficient  to  pay  all  his  legacies.  {Dubois 
V.  Ray,  35  N.  T.  167,  171,  175  ;  Jarman  on  Wills,  365 ;  My- 
ers V.  Eddy,  47  Barb.  266-275.)  Technical  rules  must  yield  to 
manifest  intention  in  construing  a  will.  (Willard's  Eq.  Jur. 
491 ;  Ga/rdner  v.  Ga/rdner,  6  Paige,  455 ;  Dekay  v.  Irving,  6 
Den.  646 ;  Lyde  v.  Beveridge,  58  id.  592 ;  4  Kent's  Comm. 
535  and  note  b,  citing  Ram.  on  Exp.  of  Wills ;  Williams  on 
Ex'rs,  971.)  The  devise  of  the  residuary  estate  by  the  testator 
to  his  wife  does  not,  either  technically  or  otherwise,  create  a 
charge  of  the  legacies  on  the  real  estate.  (2  Jarman  on  Wills, 
564,  575  ;  2  Eedfield  on  Wills,  207,  208  ;  Willard's  Eq.  Jur. 
489 ;  Lupton  v.  Lupton,  2  Johns.  Ch.  614 ;  McEay  v.  Green,, 
3  id.  56 ;  Harris  v.  Fly,  7  Paige,  425 ;  Myers  v.  Eddy,  47 
Barb.  252 ;  Hoes  v.  Van  Rosen,  1  K.  T.  120 ;  KeLsey  v.  Wat- 
son, 2  id.  500 ;  Einnier  v.  Rogers,  42  id.  534 ;  Bevan  v. 
Cooper,  72  id.  322  ;  8.  C,  7  Hun,  121 ;  Wright  v.  Dea/n,  10 
Wheat.  81 ;  Goddard  v.  Pomeroy,  86  Barb.  546 ; '  SchvUers  v. 
Johnson,  38  id.  80 ;  Babcock  v.  Stoddard,  3  S.  C.  207 ; 
Spillman  v.  Duryea,  51  How.  Pr.  260;  Wdd  v.  Strong, 
54  id.  133 ;  Reynolds  v.  Reynolds,  16  N.  T.  257.)    The  power 
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of  dale  does  not  supply  the  defect.  The  power  is  invalid. 
{McCa/rty  v.  Terry^  7  Lans.  238 ;  MoncriefY.  HosSj  50  N.  Y. 
431 ;  Gourly  v.  CampbeU,  60  id.  173 ;  Fisher  y.  JSanta,  id.  476  ; 
Vernon  v.  Vei^non^  53  id.  358 ;  SamiUan  v.  iT.  Y.  St.  Ex. 
Bidld.  Co.,  20  Hun,  89;  Crittenden  v.  Fai/rchUd,  41 N.  Y.  291 ; 
Kinnier  v.  Rogers,  42  id.  633.)  There  has  been  no  equitable 
conversion  of  the  real  estate.  (1  Jarman  on  Wills,  560 ;  Wright 
V.  Trustees  Meth.  Epis.  Ch.,  Hoffman's  Ch.  202, 219  ;  White  v. 
Howard,  46  N.  Y.  144,  162 ;  McCarty  v.  Demvng,  4  Lans. 
440 ;  Yemon  v.  Vernon,  53  N.  Y.  351 ;  Fowler  v.  Depau, 
26  Barb.  224 ;  Martin  v.  Sherman,  2  Sandf .  Ch.  343 ;  i^w*- 
^^A  V.  Rathbone,  34  Barb.  405  ;  Johnson  v.  Bennett,  39  id.  237 ; 
/rwA  Y.  Busted,  id.  411;  J3arm  v.  (7Zar*,  7  N.  Y.  242; 
Dodge  v.  P^wrf,  23  id.  69 ;  Borton  v.  MoCoy,  47  id.  25 ; 
Power  Y.  Cassidy,  79  id.  613 ;  Domvniek  v.  Michael,  4  Sandf. 
374;  TFWj'A^  v.  Methodist  Epis.  Ch.,  supra,  48 ;  /Sfezyy  v. 
Jackson,  1  N.  Y.  212;  Story's  Eq.  Jur.,  §  793;  MUton  v. 
Brigg,  L.  K.,  1  Ch.  Div.  385;  Vernon  v.  Vernon,  supra; 
Earns  V.  Gott,  24  Wend.  641 ;  S.  C,  7  Paige,  521 ;  ShotweU 
V.  Mott,  2  Sandf.  Ch.  46 ;  MaHin  v.  Sherman,  supra  /  Dodge 
V.  Pond,  supra;  McCarty  v.  Depau,  supra ;  Power  v.  (7a*- 
«e<?y,  supra;  Bogert  v.  BerteU,  4  Hill,  500 ;  Murray  v.  J/wr- 
ray,  2  Ch.  Dec.  23 ;  Ba/wley  v.  James,  6  Paige,  444 ;  Fb(X? 
v.  Cim^  7  id.  471 ;  Prentice  v.  Janssen,  79  N.  Y.  478 ;  Story's  ' 
Eq.  Jur.,  §  793;  Leigh  &  Dalgett  on  Eq.  Con.  177  [5  Law 
Lib.  89] ;  Betzd  v.  Barber,  69  N.  Y.  1 ;  1  Jarman  on  Wills, 
564.)  The  widow  of  the  testator  has  not  lost  her  right  of  dower. 
(1  K.  S.  691 ;  Lewis  v.  Smith,  3  N.  Y.  502 ;  LaraJ>ee  v.  Van 
Alstyne,  1  Johns.  307;  Loucks  v.  Churchill,  7  Cow.  287; 
AdsitY.  Adsit,  2  Johns.  Ch.  448  ;  Smith  v.  Enishem,  4  id.  9 ; 
Vemcm  v.  Vem(m,  7  Lans.  492 ;  S.  C,  53  N.  Y.  351 ;  FvUer 
Y.  Yates,  8  Paige,  325 ;  Samdford  v.  Jackson,  10  id.  266 ; 
Hwoens  v.  Ba/oens,  1  Sandf.  Ch.  324 ;  Lasher  v.  Lasher,  13 
Barb.  106 ;  MiUs  v.  MiUs,  28  id.  454 ;  Savage  v.  Bumham, 
17  N.  Y.  561 ;  Tobias  v.  Eetchum,  52  id.  319 ;  SidUvan  y. 
Mara,  43  Barb.  523 ;  Leonard  v.  Steele,  4  id.  20 ;  Scmdford  v. 
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Sandfiyrd,  68  K  T.  69;  Bond  r.  MoNiff,  9  J.  &  S.  643; 

1  Jannan  on  Will%  480^  433.) 

ClwrkBon  N.  Potter  for  respondenta.  The  legacies  are  a 
charge  upon  the  realty.  {Kdtbfleidch  v.  Kalhjleisch^  67  N.  Y. 
363 ;  Taylor  v.  Dodd,  68  id.  343, 848 ;  Hayt  v.  Hoj^,  17  Hun, 
192 ;  OremUe  v.  Brown^  7  H.  of  L.  Cae.  689 ;  LwpUm  v.  Lupton, 

2  Johng.  Ch.  623;  Shvsters  v.  Johnson^  88  Barb.  80;  Bey- 
ndds  V.  Reynolds,  16  N-  Y.  257;  B.  C.  Church  t.  WadUer, 
42  Barb.  43 ;  Tracy  v.  Tracy^  16  id.  606 ;  Dubois  v.  Bay,  35 
N.  Y.  162,  176 ;  Vm  Winkle  v.  V<m  M<mten,  2  Green's  Oh. 
186 ;  2  Jarman  on  Wills,  742,  note  10;  H(yrton  v.  McCoy,  47 
N.  Y.  21 ;  Stodard  v.  Johmon,  20  Hun,  610 ;  Aubrey  y.  Mid- 
dleton,  2  Eq.  Abr.  497 ;  Hosed  v.  Hassd,  2  Dick,  627 ;  Bench 
V.  BUes,  4  Madd.  187;  Ccle  v.  Turner,  4  Rnas.  876;  IRdney 
V.  Goussmaker,  1  Ves.  Jr.  436 ;  Mirehouse  v.  Scarf,  2  My. 
A  Or.  695 ;  In  re  BeUei  Trusts,  6  Ch.  Div.  603  [22  Eng. 
R,  Moak's  Notes,  254]  ;  Lewis  r.  Barling,  16  How.  [XJ.  S.]  1 ; 
Hassauclener  v.  Tucker,  2  Binu.  526 ;  Whitman  v.  Norton, 
6  id.  395 ;  McLa/nahan  v.  TFyan^,  1  Penn.  96 ;  Davuf  Ap- 
peal, 83  Penn.  St.  348 ;  GaUagJier's  Appeal,  12  Wright  [Penn. 
St.],  121 ;  Va/n  WinJde  v.  Fan  Houtm,  2  Green's  Ch.  172 ;  Dey 
V.  /?(jy,  10  K  J.  Eq.  140 ;  Carwme  v.  Canoine,  24  id.  679; 
Zapham  ▼.  Clapp,  10  K.  I.  643 ;  Adams  v.  Brackett,  6  Mete. 
282 ;  ifTw^fe  V.  J5a%,  64  Miss.  236 ;  Hart  v.  WiUiams,  77  N. 
C.  426 ;  McLa/ughlin  v.  McLaughlin,  80  Barb.  459 ;  jff.  CI 
Church  V.  PTocA^er,  42  id.  45 ;  Ooddard  v.  Pomeroy,  36  id. 
647 ;  TFifZrf  v.  Strong,  54  How.  183 ;  Stoddard  v.  Johnson,  18 
Hun,  606 ;  RaffeHy  v.  CZar*,  1  Bradf .  473 ;  ShuUers  v.  t7bA». 
«(m,  88  Barb.  80 ;  Bagan  v.  Allen,  7  Hun,  637 ;  Hoyt  v.  i9<>^ 
17  id.  192;  Manson  v.  Manson,  N.  Y.  "Daily  Register," 
Feb.  21,  1880;  HaUv.  Th&mpson,  id.,  Dec.  80,1880;  KaOh 
fieisch  y.  Ealbfleisch,  67  N.  Y.  863 ;  Taylor  v.  Z)a(W,  68  id.  843 ; 
Hoyt  V.  Hoyt,  17  Hun,  192 ;  Tayl<yr  k  al.  v.  Dodd,  68  N.  Y.  848; 
Store's 'Eq.  Jur.,  §  1076;  WiUard's  Eq.  Jnr.  644-648.) 
The  widow  must  elect  either  to  take  her  dower  or  the  pro- 
vision under  the  will.     (4  Kent's  Com.  58 ;  Leiois  v.  Smith, 
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9  N.  T,  511-512;  BerheH  v.  F"/w,  7  Branch,  370  ;  Savage 
y.  Bwfhham,  17  N.  Y.  367  ;  ToHa9  v.  Ketchum,  32  id.  319 ; 
Vem(m  v.  F^nuw,  53  id.  351 ;  2  Story's  Eq.  Jur.,  §  1075  ; 
Willard'ft  Eq.  Jur.  544-558 ;  Dodge  v.  Dodge,  31  Barb.  413 ; 
Brink  v.  LayUm^  2  Bedf .  79.)  By  the  terms  of  the  will  there 
was  an  equitable  oonverBion  of  the  real  estate  into  pei'Bonalty, 
and  this  commingling  of  the  two  estates  into  one  common 
fmid  made  the  legacies  payable  oat  of  the  whole  estate,  indis- 
criminately. {Stagg  v.  Jackson,  1  N.  Y.  206;  Phelps  v. 
Pondj  23  id.  69;  Chamberladn  v.  Chamberlain,  43  id.  424; 
Monori^Y.  Bom,  50  id.  431 ;  Taylor  v,  Dodd,  58  id.  335; 
Kattfieieeh  v.  KdOifieisch,  67  id.  354 ;  Grahmn  v.  Livingston, 
7  Hnn,  11 ;  Brink  v.  Layton,  2  Eedf,  79 ;  Kearney  v.  Miss. 
Soc.  of  St.  Paul  "Daily  Kegister,"  March  3,  1880;  AUmi.  v. 
G<M,  2  Eng.  ;  BaU  v.  Thompson,  supra.) 

YouktER,  Ch.  J.  We  think  that  the  testator  intended  to  charge 
the  payment  of  the  legacies  upon  his  real  estate.  All  things 
in  the  will  oombine  to  show  that  intention. 

After  giving  direction  to  pay  his  debts  and  funeral  expenses, 
he  gives  a  series  of  legacies,  which  are  not  unnatural  in  the 
objects  of  them.  He  then  authorizes  his  executors,  after  pay- 
ing debts  and  funeral  expenses,  to  pay  a  sum  certain  to  his  wife 
in  eaah,  but  to  pay  it  out  of  the  "bequeath"  to  her.  By  that 
word  he  means  that  which  he  has  given  to  her  in  another  part 
of  the  wilL  That  which  he  has  thus  given  to  her  is  the  rest 
and  residue  of  his  real  and  personal  estate. 

If  the  $5,000  is  to  be  paid  to  her  out  of  that  gift,  does  it  not 
seem  a  giving  twice  of  the  same  gift,  and  an  unmeaning  thing  ? 
It  would  deariy  seem  so,  but  for  the  clause  that  goes  with  it, 
that  this  sum  of  $5^000,  is  to  be  paid  before  any  other  of  the 
beqneoto  ;are  paid  off. 

This  deferring  of  the  other  bequests  imtil  the  payment  of 
the  $5,000  has  no  cignificanoe  unless  the  other  bequ^ts  are  to 
be  paid  fiom  tbe  same  fond  as  the  $5,000  to  Ube  wife.  What 
is  Aalfiond!  It  is  therestandnasidueof  tbe  real  and  personal 
estate.    That  rest  and  residue  is  all  that  the  testator  gave  his 
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wife ;  it  is  only  from  that  rest  and  residue  that  the  $5,000  is 
to  be  paid.  As  it  is  to  be  paid  therefrom  before  the  other  be- 
quests are  paid  off,  it  cannot  have  been  meant  otherwise,  but 
that  they  were  to  be  paid  therefrom  also,  though  not  until  after 
the  $5,000  were  paid  to  the  wife.  The  power  to  proceed  .and 
dispose  of  all  the  real  and  personal,  the  request  to  pro- 
ceed with  due  diligence  in  realizing  the  personal  as  well  as  the 
real  estate,  and*  the  power  to  sell  and  convey  his  real  estate, 
indicate  the  intention  of  the  testator  that  tHe  executors  should 
come  into  the  possession  of  a  fund  for  some  purpose.  It  could 
not  have  been  for  the  purpose  of  paying  the  avails  of  the  real 
estate  over  to  the  widow  only,  for  if  the  real  estate  is  not  charged 
with  the  payment  of  legacies,  and  is  left  to  her  unincumbered 
thereby,  she  could  sell  and  take  the  avails  as  well  as  the  execu- 
tors could  sell  and  pay  them  to  her.  It  could  not  have  been  to 
raise  money  to  pay  debts,  etc.,  for  there  was  clearly  enough 
personal  estate  for  that.  There  is  but  one  other  purpose  to  be 
found  in  the  circumstances  of  the  testator  and  that  is  to  raise  a 
fund  for  the  support  of  his  sister,  to  pay  the  widow  the  $5,000 
for  her,  and  to  pay  off  the  other  legacies. 

We  have  so  lately  discussed  this  general  subject  in  varying 
states  of  facts,  and  differing  provisions  of  wills,  that  we  need 
not  restate  principles  here.  (See  Taylor  v.  Dodd^  58  N.  Y. 
335  ;  Kalhfleisch  v.  Kallfleisch^  67  id.  354;  Bevany,  Cooper y 
.72  id.  638.) 

There  is  no  prohibition  as  is  claimed  upon  the  sale  of  por- 
tions of  the  real  estate.  There  is  a  permission  to  reserve  'until 
a  certain  price  is  offered.  The  direction  to  sell  is  somewhat 
peremptory.  The  testator  thought  it  needful  to  abate  its  tone. 
He  therefore  gave  authority,  not  command  or  direction,  to 
reserve  portions  for  the  offer  of  a  price  named. 

The  widow  has  not  lost  her  right  of  dower  in  the  lands, 
nor  has  it  been  taken  away.  The  testator  has  given  her  what 
he  thought  would  "be  better  than,  or  as  well  as,  dower.  If  she 
is  not  of  that  mind,  she  can  reject  his  gift  and  take  the  dower 
that  the  law  gives.     The  testator's  evident  intent  was  that  his 
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gift  should  be  in  lieu  of  dower,  if  the  gift  was  taken  by  his 
widow. 

We  think  that  the  legal  questions  arising  in  the  suit  were 
well  disposed  of  in  the  courts  below. 

Xhe  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Kbzia  Harrington,  as  Committee,  etc.,  Respondent,  v.  Nanoy 
^        Bruce  individually,  and  as  Executrix,  etc..  Appellant. 

This  action  was  brought  bj  plaintiff,  as  committee  of  the  estate  of  a  lana- 
tic,  to  obtain  an  acooanting  of  the  rents  and  profits  of  real  estate  owned 
in  common  by  the  lunatic  and  hy  defendant's  testator,  received  by  the 
latter,  and  of  personal  property  belonging  to  them  Jointly,  which  the 
complaint  alleged  had  been  fraudulently  appropriated  by  said  testator, 
the  defendant,  and  her  former  husband,  in  pursuance  of  a  conspiracy 
between  them  in  fraud  of  the  rights  of  the  lunatic  Held  that  the 
action  being  for  an  accounting  was  referable;  that  the  allegations  of 
fraudulent  conspiracy  did  not  change  its  character ;  and  that  an  order  of 
reference  was  not  reviewable  here. 

(Argued  February  1, 1881 ;  decided  February  8, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  April  6,  1880, 
affirming  two  orders  of  Special  Term,  one  ordering  a  refer- 
ence of  this  action  to  a  referee  to  be  agreed  upon  by  the  par- 
ties, the  other  referring  it  to  a  referee  named ;  defendant  hav- 
ing refused  to  select,  or  to  agree  to  a  referee  under  the  first 
order. 

The  nature  of  the  action  appears  in  the  opinion. 

Albert  Moot  for  appellant.  A  compulsory  order  of  refer- 
ence could  not  be  granted  in  this  action,  because  defendant  is 
entitled  to  a  trial  by  the  court.  {Johnson  v.  P(unrdey^  17 
Johns.  129 ;  Oreer  v.  Patcher^  13  Wend.  203 ;  Dederidka  v. 
RicUey,  19  id.  108;  OrahamY.  Gciding^  7  How.  Pr.  260; 
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Code  of  Civil  Procedure,  §§  1011-1018 ;  Keelery.  P.  dh  S.  P. 
H,  Co.,  10  How.  Pr.  11 ;  Toionsead  v.JSendricks,  40  id.  143; 
Kam  T.  De  ZcmOy  11  Abb.  Pr.  [N.  S.]  29 ;  Welsh  v.  DarragK, 
52  N.  T.  590 ;  Place  v.  Cfmebraugk,  68  id.  315 ;  Magovm  v. 
Sinolai/r,  5  Daly,  63 ;  Eeef  v.  Keef,  9  Weekly  Digest,  483.) 

Ahram  Thorn  for  respondent.  This  action  is  a  proper  one 
for  a  reference.  {Ooodyear  v.  Brooks,  4  Robt.  682 ;  2  Abb. 
Pr.  [N.  S.]  206;  Batchdder  v.  Albany  Ins,  Co.,  6  id.  240; 
8  Abb.  Digest,  544,  §§  4,  5 ;  Ediiies  v.  Bennett,  28  How.  Pr. 
889  J  15  Abb.  Pr.  808.) 

Andrews,  J.  This  was  a  referable  action.  Its  primary 
purpose  was  to  obtain  an  accounting  of  the  rents  and  profits 
of  real  estate,  owned  in  common  by  Silas  and  Setb  Harring- 
ton, received  by  the  latter,  and  of  personal  property  belonging 
to  them  jointly,  alleged  to  have  been  fraudnlendy  appropri- 
ated by  Seth  Harrington,  the  defendant  Nancy  Bruce,  and  her 
former  husband  Alexander  Bruce,  in  pursuance  of  a  conspiracy 
between  them,  in  fraud  of  the  rights  of  Silas  Harrington. 
The  defendant  is  the  executrix  and  the  legatee  and  devisee 
of  Seth  Harrington ;  and  the  complaint  alleges  that  she  has 
now  in  her  hands  $15,000  of  the  personal  estate  of  John  J. 
Harrington,  deceased,  which  belonged  equally  to  Silas  and 
Seth  Harrington,  one-lialf  of  which  now  belongs  to  Silas,  and 
demands,  among  other  things,  an  accounting  of  the  rents  and 
profits  of  the  real  estate  received  by  Seth  Harrington,  and  of 
the  personal  estate  left  by  John  J.  Harrington  which  came  to 
his  hands.  The  allegation  of  a  fraudulent  conspiracy  to  de- 
prive the  plaintiff  of  his  rights  in  the  property  of  his  father 
does  not  change  the  character  of  the  action.  The  pleadings 
show  a  case  authorizing  the  court  to  refer  the  action,  and  its 
order  is  not  reviewable  here.  {Martm  v.  2%e  Windsor  Hotel 
Co.,  70  N.  T.  101.) 

The  appeal  should  be  dismissed. 

All  concur,  except  Rapallo,  J.,  absent. 

Appeal  dismissed. 
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Fbakois  MoKxBif  an,  Eespondent,  9),  Benjamin  W.  EoBnreow 
et  al.y  John  FBAdss,  Appellant. 

An  acUon  upon  a  gnaianty  of  a  mortgage  Is  within  the  provision  of  the  Re- 
vised Statutes  (2  R.  S.,  101,  g§  153,  154).  prohibiting  any  proceedings^ 
unless  authorized  by  the  court,  after  bill  filed  to  foreclose  a  mortgage  for 
the  recovery  of  the  debt  secured  by  the  mortgage;  and  in  the  absence  of 
such  authority  the  action  is  not  maintainable. 

Where,  however,  such  an  action  has  been  commenced  without  previous  au- 
thority, the  court  may  by  subsequent  order  made  nune  pro  tune  grant 
permission,  and  so  remove  the  impediment  to  the  maintenance  of  the 
action  foanded  upon  the  statute. 

(Submitted  February  1, 1881 ;  decided  February  S,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  m  the  second  judicial  department,  made  December  14, 
1880,  affirming  an  order  of  Special  Term  denying  a  motion  to 
vacate  an  order,  the  substance  of  which  is  hereinafter  stated. 

This  was  an  action  to  foreclose  a  mortgage  assigned  to  the 
plaintiff  by  one  Fraser.  The  assignment  <^ntained  a  guaranty 
of  the  punctual  payment  of  the  mortgage,  principal  and  in- 
terest. 

Fraser,  by  the  permission  of  the  plaintiff",  managed  the  fore- 
closure action.  He  told  the  attorneys  that  the  plaintiff  was 
willing  to  wait  for  her  money  until  he,  Fraser,  could  foreclose 
and  sell  the  property,  and  by  his  direction  he  was  not  made  a 
party.  At  tlie  sale  the  property  did  not  bring  enough  to  pay 
the  mortgage  debt. 

The  plaintiff  then  sued  Fraser  in  the  Marine  Court  of  the 
city  of  New  York,  upon  the  guaranty,  without  having  obtained 
leave  of  the  Supreme  Court,  according  to  the  provision  of  the 
Eevised  Statutes.  After  the  action  was  at  issue  the  plaintiff 
obtained,  ex  jpwrU^  an  order  granting  leave  to  sue  nunc  pro 
tunc,  Fraser  applied  to  set  this  order  aside  as  irregular  and 
improper.    His  application  was  denied. 

James  C  Hays  for  appellant.    Plaintiff,  after  having  com- 
menced the  action  to  foreclose  the  mortgage  and  after  judg- 
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ment  therein,  cannot  bring  another  suit  for  the  recovery  of  the 
debt,  or  take  any  proceeding  whatever^  at  kw  for  such  purpose 
without  being  authorized  by  the  court  in  which  the  foreclosure 
suit  was  brought.  (2  R.  S.  191,  §§152,153,154:  [2ded]; 
Scofidd  V.  Doacher,  Ea&r,,  72  N.  Y.  491 ;  Eq.  Life  Ins.  Soo,  v. 
Stevens,  63  id.  341 ;  •  Comatack  v.  Drohan,  71  id.  9.)  The  au- 
thority to  bring  ah  action  or  take  an}^  proceeding  at  law  was  a 
condition  precedent.    {Bae  v.  Beachy  76  N.  Y.  167.) 

James  HamiUon  for  respondent.  The  order  is  not  appeal- 
able because  it  relates  simply  to  a  question  of  practice,  and 
does  not  affect  any  substantial  right  of  the  appellant.  {McCown, 
V.  iT.  T.C.dbH.R.R.  i?.  Cl>^50N.Y.176;  Arthury.  Oris- 
weld,  60  id.  143 ;  People  ex  ret,  AtCy-Gen.  v.  /Sfec'y  S.  Ins. 
Co.,  79  id.  272 ;  Code  of  Civil  Procedure,  §  190.)  Even  if  the 
order  affected  a  substantial  right,  it  cannot  be  reviewed  in  this 
court,  as  it  was  a  matter  resting  in  the  discretion  of  the  court 
below  to  grant  or  refuse  it.  {HoweU  v.  Mills,  53  N.  Y.  323 ; 
Eq.  Life  Ins.  Co.  v.  Stevens,  63  id.  341.)  The  court  had 
power  to  grant  the  otder  nunc  pro  tunc.  {EaHe  v.  Damd,  20 
Hun,  529 ;  Suydam  v.  Barde,  9  Paige,  294 ;  Code  of  Civil 
Procedure,  §§  722,  723;  2  R.  S.  191,  §  153.)  The  statute 
applies  to  the  holder  of  the  mortgage  only.  {Gomstock  v. 
Drohcm,  71  N.  Y.  9;  8  Hun,  376.) 

Andrews,  J.  The  action  in  the  Marine  Court,  upon  the 
defendant's  guaranty  of  payment  of  the.mortgage,  was  brought 
after  judgment  of  foreclosure  and  sale  had  been  rendered  in  an 
action  to  foreclose  the  mortgage,  and  without  the  plaintiff  hav- 
ing previously  obtained  the  authority  of  the  court.  The  case 
was  within  the  provision  of  the  Revised  Statutes,  that  after  bill 
filed  to  foreclose  a  mortgage,  no  proceeding  whatever  shall  be 
had  at  law  for  the  recovery  of  the  debt  secured  by  the  mort- 
gage, unless  authorized  by  the  court.  The  action,  in  the 
absence  of  such  authority,  could  not  be  maintained.  (2  R.  S. 
191,  §§  153,  154;  Scofidd  v.  Doscher,  72  K  Y.  491.) 

But  we  are  of  opinion  that  the  court,  by  an  order  made  nun^i 
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pro  tufiGy  made  after  the  action  was  commenced,  could  remove 
the  impediment  to  maintaining  the  action  founded  upon  the  stat- 
ute. The  statute  was  passed  to  prevent  vexations  and  oppressive 
litigation  —  and  application  for  leave  to  sue  at  law,  after  pro- 
ceedings in  foreclosure  have  been  pommenced,  may  be  refused, 
in  the  just  and  reasonable  discretion  of  the  court.  Where  leave 
to  sue  in  such  a  case  is  given,  the  cause  of  action  is  the  contract 
or  obligation  of  the  party.  The  permission  of  the  court  simply 
removes  an  obstruction  against  the  enforcement  by  suit.  If 
the  action  has  been  commenced  without  previous  authority,  the 
fact  may  be  pleaded,  and  the  plea  would  be  in  the  nature  of  a 
plea  in  abatement  to  the  action.  If  the  plaintiff  is  defeated 
upon  this  ground,  he  may  afterward  apply  to  the  court  for 
leave  to  sue,  and  if  granted,  he  may  commence  a  new  actio^ 
for  the  same  cause.  If  the  plaintiff  has  commenced  his  action 
without  leave,  there  would  seem  to  be  no  valid  reason  why  the 
court,  instead  of  putting  the  plaintiff  to  the  necessity  of  discon- 
tinuing, may  not,  in  a  proper  case,  manifest  its  consent  to  the 
prosecution  of  the  action,  by  a  retroactive  order,  to  take  effect 
as  of  a  time  anterior  to  its  commencement.  The  defendant  is 
thereby  deprived  of  no  substantial  defense.  The  court,  in 
granting  the  order,  may  impose  such  terms  as  shall  be  just. 

The  order  made  in  this  case  was  clearly  in  furtherance  of 
justice.  The  defendant  was  the  plaintiff's  agent  in  conducting 
the  foreclosure.  He  directed  the  attorneys  employed  by  him 
not  to  make  him  a  party,  and  he  was  not  made  a  party  for  that 
reason.  The  cause  of  action  on  the  guaranty  was  not  barred 
by  the  judgment  in  the  foreclosure  action,  and  the  order  allow- 
ing the  action  to  proceed  was  properly  granted. 

The  order  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Order  affirmed. 
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The  Eooskvelt  Hospital,  Appellant,  v.  The  Matob,  Aldee- 
MEN  AND  Commonalty  of  the  City  of  New  York,  Bespon- 
dent. 

Where  a  proTision  in  an  act  Incorporating  a  charitable  InstHation  in  the  dty 
of  New  York  exempted  its  iwd  eatate  from  tazatioii,  held^  thjit  such  real 
estate  waa  not  thereby  exempted  from  an  aeeeeament  for  a  local  improve- 
ment ;  that  the  auaarunant  waa  not  taxation  within  the  meaning  of  the 
act. 

In  re  Van  Antwerp  (56  N.  Y.  261),  Harvard  CdUege  ▼.  AldeT7nm(\iAi  Mans. 
470),  distingaiahed. 

In  an  action  to  vacate  snch  aa  assessment,  imposed  in  1878,  it  appeared 
that  the  land  had  been  assessed  for  the  purposes  of  taxation  in  1866,  at 
which  time  it  belonged  to  plaintiff.  HM,  that  this  was  a  sufficient  basis 
for  an  assesament  within  the  provision  of  the  act  of  1840  (§  7,  chap.  826, 
Laws  of  1840),  prohibiting  an  assessment  for  a  local  improvement  ex- 
ceeding half  the  Talae  of  the  property  as  valoed  by  the  geoefal  tax  as- 
sessing officers. 

The  assessment  was  for  the  construction  of  a  sewer.  It  appeared  that  a 
general  plan  of  sewerage  for  the  district  liad  been  adopted  and  a  map 
had  been  filed  as  prescribed  by  the  act  of  1865  <g  2,  chap.  861,  Laws  of 
1865),  upon  which  map  the  sewer  in  question  did  not  appear.  Hdd 
(Rapallo  and  Earl,  J  J.,  dissenting),  that  this  alone  did  not  vitiate  the  as- 
sessment;  that  when  the  needs  of  a  district  or  any  part  of  it,  after  a  plan 
had  been  so  adopted,  required  another  sewer,  the  construction  of  it  waa 
authorized  by  the  provision  of  said  act  (g  4)  permitting  "  snch  subsequent 
modifications  as  may  become  neoeasary  in  consequence  of  alterations 
made  in  the  grade  of  any  street  or  Avenue,  or  part  thereof,  in  said  district, 
cr  other%Di$e  ;  '*  that  to  invalidate  the  assessment  it  must  be  shown,  either 
that  the  sewer  does  not  accord  in  its  characteristics  with  the  general 
plan,  or  that  there  has  been  no  geneval  plan  devised,  mapped  and  filed. 

(Argued  Novembw  17, 1880;  decided  February  11,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  October  7,  1879,  affirming  a  judgment  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term.  (Mem.  of  de- 
cision below,  18  Hun,  582.) 

The  nature  of  the  action  and  the  facts  are  set  forth  sufficiently 
in  the  opinion  of  Eabl,  J. 
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Zeiifis  L.  Ddafidd  for  appellant.  The  property  of  the 
Booseyelt  Hospital  is  exempt  from  the  payment  of  this  assess- 
ment by  the  special  act  creating  it.  (Laws  of  1864,  p.  3,  §  3, 
fol.  47  ;  Hwrvard  College  v.  Aldermeny  104  Mass.  470 ;  Mat- 
ter of  Vcm  Antwerp^  56  N.  Y.  261.)  In  its  usual  and  com- 
mon acceptation,  both  in  the  law  and  in  common  parlance,  the 
word  "  tax  "  indndes  an  assessment.  (Bouvier,  tit.  "  Taxes  "  ; 
Webster,  tit.  "  Tax  "  ;  Worcester,  tit.  "  Tax  "  ;  1 R.  S.  908-909 ; 
MaU&r  of  Van  Antwerpy  56  N.  Y.  261, 265 ;  Stryker  v.  Kellyj 
7  Hill,  23,  24 ;  People  v.  MayoTy  4  Comst.  425 ;  McCamb  v. 
Belly  2  Minn,  295  ;  SoherUy  v.  AUeghanyy  25  Penn.  St.  128 ; 
Harvard  College  v.  Aldermeny  104  Mass.  470, 483 ;  People  v, 
TJtica  Ins.  Co.y  15  Johns.  380 ;  8  London  Jurist,  795 ;  Furman 
V.  Mayor^  etc.y  5  Sandf.  16 ;  Bleeker  v,  Ballouy  3  Wend.  264.) 
As  the  word  '^  tax  "  always  includes  an  assessment^  imless  the  ob- 
ject of  the  law  siiows  an  opposite  intention,  the  courts  hav.e 
ascertained  this  difference  by  the  context  and  by  considering 
the  intention  of  the  legislature.  (Matter  of  the  MaypTy  etc.y 
of  JV.  Y.y  11  Johns.  77.)  In  determining  what  the  word 
"  taxation  *'  means  in  this  act  of  1864,  it  is  necessary  to  con- 
sider the  circumstances  which  induced  the  legislature  to  pass 
the  law.  {BurrUl  v.  Boardnumy  43  K  Y.  257,  262  ;  Laws 
1864,  p.  3,  §§  1,  2,  fols.  44,  46;  1  R.  S.  906,  §  6  [5th  ed.].) 
Unless  limited  in  terms,  or  by  the  effect  of  collocation,  recitals 
or  coordinate  provisions,  an  exemption  from  taxes  by  statute 
must  imply  freedom  from  the  imposition  of  taxes,  not  only  in 
the  forms  and  modes  already  established  and  in  use  at  the  time, 
but  in  all  forms  and  modes  in  which  the  legislature  may  from 
time  to  time  see  fit  to  exercise  the  power  or  authorize  it  to  be 
exercised  over  property  within  its  jurisdiction.  {Harvard 
CoUege  v.  Aldermeny  104  Mass.  470 ;  Matter  of  the  Mayor, 
eto.y  of  iT.  r.,  11  Johns.  77;  Pecple  v.  Purdy,  2  Hill,  39 ; 
Zefevre  v.  Zefevre,  59  N.  Y.  448-9 ;  Buffalo  Cemstery  v.  City 
qfBuffalOy  46  id.  506 ;  People  v.  Mayor  of  BrooJdyny  4  N. 
Y.  419,  433,  434.)  The  assessment  must  be  vacated,  unless  the 
defendants  can  show  a  lawful  valuation  for  the  purposes  of 
taxation  by  the  commissioner  of  taxes,  because  the  statute  for- 
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bids  any  assessment  to  exceed  one-half  of  the  assessed  valne  of 
the  property,  and  if  there  has  been  tio  assessed  valuation  there 
can  be  no  measure  by  which  to  determine  the  moiety  allowed. 
[Matter  of  the  Second  Avenue  M.  E.  Churchy  66  N.  Y.  895  ; 
Laws  1840,  chap.  326,  §  7;  Valentine's  Laws,  p.  1278,  §§7,  8; 
Matter  ofSchell,  76  N.  Y.  433 ;  Ha/rlem.  Preshytericm  Church 
V.  The  Mayor y  6  Hun,  444 ;  Matter  of  Second  Ave.  M.  E. 
Churchy  66  N.  Y.  399.)  The  sewer  not  being  laid  doWn  on 
the  plan  devised  by  the  Croton  Aqueduct  board,  the  assess- 
ment therefor  is  void.  {Matter  of  ProtestaM  Episcopal  School^ 
46  N.  Y.  178;  Matter  of  Blodgett,  MS.  1870;  Laws  1865, 
chap.  381,  p.  717,  §  8.) 

2?.  J.  Dean  for  respondent.  Exemption  from  taxation  does 
not  imply  exemption  from  assessment  for  local  improvement 
{Matter  of  the  Mayor,  etc.,  11  Johns.  80 ;  1  R.  S.  388 ;  BUeker 
V.  BaUmi,  3  Wend.  263 ;  Sharp  v.  Speir,  4  Hill,  83 ;  Cooley 
on  Taxation,  1876,  p.  147,  note ;  Buffalo  Cemetery  v.  City  of 
Buffalo,  46  N.  Y.  566 ;  Matter  of  College  St.,  8  B.  L  474 ; 
Crowlep  V.  Copley,  2  La.  Ann.  329  ;  Northern  Lihertiea  v.  St. 
JohCe  Church,  13  Penn.  St.  104;  LefevrcY.  Detroit,  2  Mich. 
586 ;  Second  Universalist  Soc.  v.  Providence,  6  E.  I.  235 ; 
Beats  V.  Providence  BvUber  Co.,  11  id.  383;  Ottawa  v.  Eree 
Church,  20  111.  423 ;  Sheehan  v.  Good  Sa/maritam,  Hospital, 
5  Mo.  155  ;  Lochwood  v.  St  Louis,  24  id.  20 ;  Baltimore  v. 
Cemetery  Co.,  7  Md.  517 ;  Patterson  v.  Society,  etc.,  27  N.  J. 
185  ;  Bridgeport  v.  N.  Y.  <&  N.  H.  R.  R.  Co.,  36  Conn.  255 ; 
Guardian  of  Bedford  Union  v.  Bedford,  7  Exch.  777 ;  Stale 
V.  Newark,  27  N.  J.  185  ;  Cooley  on  Taxation,  146.)  There 
is  no  provision  of  law  in  this  State  whereby  "charitable  insti- 
tutions,'* either  eo  nomine,  or  any  class  of  institutions  estab- 
lished by  private  persons,  whether  under  acts  of  incorporation 
of  otherwise,  which  could  fairly  be  included  under  the  general 
designation  of  "  charitable  institutions,-'  are  exempted  from 
assessment  for  local  improvements.  (Part  1,  chap.  20,  title  1, 
K.  S. ;  1  E.  S.  583  ;  Laws  of  1853,  chap.  122 ;  Laws  of  1869, 
chap.  708.)    The  prior  valuation  of  the  property  by  the  ward 
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assessors,  for  the  purposes  of  taxation,  was  entirely  regular, 
and  is  sufficient  to  support  this  assessment  up  to  the  amount  of 
one-half  such  prior  valuation.  (^Matter  of  St.  JoaepKs  Aaylurrij 
69  N.  T.  353;  Matter  of  St.  Ma/rh'a  CJmrch,  2  Hun,  381, 
affirmed  by  Court  of  Appeals,  74  N.  T.  610;  Hebrew  Benevo- 
lent Soo.y  70  id.  476.)  If  the  court  consider  it  necessary  that 
the  sewer  should  be  on  a  district  map,  in  the  absence  of  proof 
of  its  location,  it  will  presume  that  it  was  east  of  the  center 
line  of  Ninth  avenue,  and  not  in  district  One  and  a  half,  and 
that  it  was  built  in  accordance  with  the  plan  of  the  adjoining 
district.  (Matter  of  Ingraham^  64  N.  Y.  310.)  It  was  not 
necessary  that  the  assessment  for  the  sewer  in  ^question  should 
be  confirmed  by  the  common  council  of  the  city  of  New  York. 
(Laws  of  1861,  chap.  308.) 

Eabl,  J.  This  action  was  commenced  by  the  plaintiff  to 
vacate  and  restrain  the  collection  of  an  assessment  imposed 
upon  its  land  for  the  expense  of  a  sewer. 

James  H.  Boosevelt  died  in  1863,  leaving  a  will  in  which 
he  gave  a  large  property  to  trustees  named,  for  the  purpose  of 
founding  and  maintaining  a  hospital  in  the  city  of  New  York, 
and  he  directed  the  trustees  to  apply  to  the  legislature  for 
proper  acts  to  incorporate,  secure  and  perpetuate  such  hospital. 
In  compliance  with  these  directions  the  trustees  applied  to  the 
legislature  and  by  the  act  chapter  4  of  the  Laws  of  1864,  the 
plaintiff  was  incorporated. 

By  section  3  of  the  act  it  is  provided '  that  "  the  property, 
real  and  personal,  of  said  corporation  shall  be  exempt  from 
taxation,  and  shall  be  entitled  to  the  benefit  of  the  provisions 
of  law  relative  to  charitable  institutions." 

In  1873  there  was  imposed  upon  the  land  of  the  plaintiff, 
owned  and  held  by  it  for  hospital  purposes,  an  assessment  of 
nearly  $10,000,  for  the  expense  of  a  sewer  constructed  near 
sudh  land,  and  the  claim  of  the  plaintiff  is,  that  its  land  was 
exempt  from  such  assessment  by  virtue  of  the  section  cited. 
We  agree  with  the  courts  below  that  this  claim  is  not  well- 
founded. 
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In  a  broad  sense,  taxes  undoubtedly  include  assessments, 
and  the  right  to  impose  assessments  has  its  foundation  in  the 
taxing  p<jwer  of  the  government ;  and  yet  in  practice,  and  as 
generally  understood,  there  is  a  broad  distinction  between  the 
two  terms.  Taxes,  as  the  term  is  generally  used,  are  public 
burdens  imposed  generally  upon  the  inhabitants  of  the  whold 
State,  or  upon  some  civil  division  thereof ,  for  governmental 
purposes  without  reference  to  peculiar  benefits  to  particular 
individuals  or  property.  Assessments  have  reference  to  impo- 
sitions for  improvements  which  are  specially  beneficial  to  par- 
ticular individuals  or  property  and  which  are  imposed  in  pro- 
portion to  the -particular  benefits  supposed  to  be  conferred. 
They  are  justified  only  because  the  improvements  confer 
special  benefits  and  are  just  only  when  they  are  divided  in 
proportion  to  such  benefits. 

What  the  legislature  undoubtedly  meant  was  to  exempt  the 
plaintiff  from  such  taxation  as  it  would,  but  for  the  exemp- 
tion, have  to  share  for  governmental  purposes  with  all  the 
other  persons  in  the  ward  or  city  or  State.  It  cannot  be  sup- 
posed that  it  was  intended  to  exempt  it  from  assessments  made 
for  the  expense  of  improvements  specially  beneficial  to  its 
property  and  to  impose  the  whole  of  such  expense  upon  other 
property  or  upon  the  public  generally.  If  such  had  been  the 
intention,  the  legislature  would  have  used  more  comprehen- 
sive terms,  particularly  as  it  must  be  presumed  to  have  known 
the  wide  distinction  in  the  city  of  New  York  between  taxes 
and  assessments,  and  tlie  fact  that  taxes  and  assessments  were 
there  imposed  for  different  purposes,  upon  different  systems 
and  by  different  oflScers. 

These  views  are  fully  sustained  by  authorities  quite  uniform. 
In  Matter  of  the  MayoTy  etc.y  of  New  York  (11  Johns.  80),  cer- 
tain churches  claimed  exemption  from  asijessments  for  street 
improvements,  under  an  act  passed  April  8,  1801,  which  ex- 
empted churches  from  being  "  taxed  by  any  law  of  the  State,'' 
and  the  exemption  was  denied  on  the  ground  that  such  assess- 
ments were  not  taxes  within  the  meaning  of  the  act.  In 
BUecker  v.  BdUou  (3  Wend.  263),  Savage,  Ch.  J.,  speaking  of 
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an  assessment  for  street  improvements,  said  there  was  no 
doubt  that  such  an  assessment  was  not  a  tax.  In  Sharp  v. 
Speir  (4r  Hill,  76),  it  was  held  that  a  statute  which  authorized 
the  sale  of  land  for  a  tax  did  not  authorize  the  sale  for  an 
assessment  for  benefits.  In  Hassan  v.  City  of  Rochester  (67 
N.  Y.  528),  it  was  held  that  the  provisions  of  the  Revised. 
Statutes  (1  R.  S.  387,  §  1)  exempting  from  taxation  lands  bo- 
longing  to  the  State  did  not  exempt  such  lands  from  assess- 
ments for  local  improvements.  Judge  Miller,  writing  the 
opinion,  said :  "  A  manifest  distinction  exists  between  taxes 
and  assessments,  which  is  distinctly  recognized  in  the  decisions. 
And  it  is  held  that  an  assessment  is  not  a  tax  in  many  reported 
cases."  (See,  also,  Cboley  on  Taxation,  147,  where,  in  a  note, 
many  cases  very  much  in  point  are  collated.)  This  line  of  de- 
cisions, quite  uniform  in  this  State  and  elsewhere,  may  be 
supposed  to  have  been  known  to  the  legislature,  and  its  lan- 
guage to  have  been  used  in  reference  thereto. 

There  is  nothing  in  conflict  with  the  authorities  cited  in 
Matter  of  Van  Antwerp  (56  N.  Y.  261).  In  that  case  it  was 
decided  that  the  right  to  impose  an  assessment  for  local  im- 
provements is  based  upon  the  taxing  power  possessed  by  the 
government,  and  that  with  reference  to  that  power  an  assess- 
ment is  a  tax,  and  so,  undoubtedly,  it  is.  But  the  point  here 
is  that  while  taxes  and  assessments  are  both  fundamentally 
based  upon  the  taxing  power,  they  are  widely  different  species 
of  taxation*  In  Harvard  College  v.  Aldermen  of  Boston  (104 
Mass.  470),  the  college  was  held  to  be  exempt  from  assessments 
for  street  improvements,  under  a  provision  in  its  charter 
which  exempted  its  property  from  "  all  civil  impositions,  taxes 
and  rates"  —  language  much  broader  in  its  import  than  that 
used  in  plaintiff's  charter. 

The  scope  of  the  word  taxation,  as  used  in  the  charter,  is 
not  enlarged  by  a  consideration  of  the  object  for  which  the 
plaintiff  was  incorporated.  The  object  was  the  establishment 
"  of  a  hospital  for  the  reception  and  relief  of  sick  and  diseased 
persons,  and  its  permanent  endowment  pursuant  to  the  direc- 
tions of  the  last  will  and  testament  of  its  founder."  It  can- 
SiCKLES  —  Vol.  XXXIX.        15 
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not  be  supposed  that  this  object  will  be  defeated  by  assess- 
ments made  for  benefits  to  its  property  from  local  improve- 
luents.  It  must  be  assumed  that  such  assessments  will  be 
justly  and  fairly  made,  and  that  they  will  not  exceed  the  bene- 
fits actually  conferred.  If  they  are  not  thus  made,  the  plaint- 
ifE  may  resist  them  in  the  manner  in  which  all  citizens  are 
obliged  to  fight  against  unjust,  unequal  and  unfair  taxation. 

It  is  said  that  the  purpose  was  to  found  a  permanent  hospi- 
tal and  that  the  permanency  may  be  defeated  if  plaintiffs 
property  is  liable  to  be  swept  away  by  assessments,  and  tlut 
therefore  the  assessments  should  not  be  allowed.  The  at- 
tribute of  permanency  is  a  chartered  privilege.  The  legisla- 
ture did  not  undertake  to  guaranty  the  perpetuity  of  the 
hospital  against  all  contingencies.  Its  property  may  be  swept 
away  by  bad  management,  by  debts  lawfully  created,  or  by 
assessments.  But  it  cannot  be  supposed  that  the  legislature 
intended  to  secure  the  permanency  of  the  hospital,  said  to  be 
endowed  with  several  millions  of  dollars,  by  the  exemption 
from  tiaxation.  In  consideration  of  the  public  good  which  the 
hospital  would  accomplish  and  the  charitable  use  to  which  its 
funds  were  to  be  devoted,  the  legislature  simply  intended 
that  its  funds  should  not  be  depleted  by  general  taxes  taken 
for  public  purposes.  To  comply  with  the  founder's  will,  the 
legislature  was  required  to  grant  a  "liberal  charter,"  and 
hence  it  is  claimed  that  the  exemption  from  taxation  should 
be  held  also  to  exempt  from  assessments,  and  that  unless  it  is 
so  held  the  charter  is  not  liberal  within  the  meaning  of  the 
will.  But  the  charter  granted  is  a  liberal  one.  It  is  per- 
petual. It  enables  the  plaintiff  to  take  and  hold  forever  all 
the  property  devoted  to  it  by  the  founder  not  only,  but  to  take 
without  limit  property  from  other  sources,  and  to  hold  witli- 
out  limit  real  and  personal  property.  Besides  this,  all  the  im- 
mense property  it  may  thus  acquire  is  exempted  from  taxation 
for  public  purposes,  and,  in  addition  to  all  this,  it  is  entitled 
to  the  benefit  of  all  provisions  of  law  relative  to  charitable 
institutions.  Such  a  charter  certainly  cannot  be  characterized 
as  illiberal,  and  it  cannot  be  supposed  that  the  legislature  in- 
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tended,  in  order  to  conform  to  the  will  of  the  founder,  to  go 
further,  and,  for  an  unlimited  amount  of  real  estate  in  the  city 
of  New  York,  to  create  an  exemption  from  assessments  pos- 
sessed by  no  other  charitable  institution  in  the  State. 

The  exemption  claimed  finds  no  sanction  in  the  general  legisla- 
tion of  the  State  or  in  public  policy.  All  colleges,  churches,  sem- 
inaries, of  learning,  court-houses,  jails,  school-houses  and  even 
the  lands  of  the  State,  unless  by  appropriate  words  specially 
exempted,  are  liable  to  be  assessed  for  local  improvements.  In 
all  cases  where  exemption  from  assessments  i^  intended  it  is  so 
expressly  stated  in  the  law.  It  is  provided  that  "  no  tax  or 
assessment ''  shall,  at  any  time,  be  imposed  upon  the  mint  or 
assay  office  of  the  United  States  in  the  city  of  New  York  (1 
K.  S.  932,  933  [6th  ed.]  )  ;  and  that  "  every  poor-house,  alms- 
house, or  other  place  provided  by  any  city  or  town  or  county 
for  the  reception  and  support  of  the  poor,  and  all  real  and  per- 
sonal property  whatever  belonging  to  or  connected  with  the 
same  shall  be  exempt  from  all  assessments  and  taxation  levied 
either  by  the  State  or  by  any  county,  city,  town  or  village." 
It  has  never  been  supposed  that  the  real  estate  of  a  minister 
exempted  by  law  from  taxation  was  also  exempt  from  assess- 
ments for  local  improvements. 

There  is  a  still  further  suggestion  to  be  made.  Laws  exempt- 
ing property  fi^om  taxation  are  to  be  strictly  construed.  Taxa- 
tion is  the  rule ;  exemption  the  exception,  and  before  any  one 
can  claim  exemption  from  what  would  otherwise  be  his  just 
share  of  a  tax  or  assessment,  he  must  find  a  plain  warrant  for 
such  exemption  in  the  law.  (Buffalo  Cemetery  v.  City  of 
Buffalo^  46  N.  Y.  506.)  In  view  of  what  has  been  said,  it 
would  certainly  be  going  to  an  extraordinary  length  to  say  that 
the  exemption  from  assessments  in  plaintifPs  charter  is  plain 
or  free  from  reasonable  doubt.  We  taust,  therefore,  hold  that 
plaintiffs  property,  while  exempt  from  taxation,  is  not  exempt 
from  improvement  assessments. 

The  further  claim  is  made  that  even  if  the  plaintiffs  land 
was  not  exempt  from  assessments,  there  was  no  basis  for  the 
assessments  complained  of,  as  there  had  been  no  previous  val- 


116        Roosevelt  Hospital  v.  Mayor,  etc.,  of  N.  Y.     [Feb., 

Opinion  of  the  Court,  per  Eabl,  J. 

nation  of  the  land  for  the  purposes  of  taxation.  (Laws  of  1840, 
chap.  326,  §  Y;  Matter  of  Second  Aventce  M.  K  Churchy  66 
N.  Y.  395.)  This  point  was  not  taken  on  the  trial.  The  de- 
fendant's counsel  offered  in  evidence  a  book  from  the  tax  office 
in  the  city  of  New  York,  which,  as  is  stated  in  the  case  as 
presented  to  us,  "  showed  that  the  premises  in  question  had 
been  valued  for  the  purposes  of  taxation  in  the  year  1866,  by 
the  commissioners  of  taxes."  This  was  objected  to,  not  on  the 
ground  that  it  did  not  properly  or  sufficiently  show  the  valua- 
tion of  1866  for  the  purposes  of  taxation,  but  upon  the  ground 
that  the  commissioners  of  taxes  had  no  right  to  value  the 
premises  for  the  purposes  of  taxation  in  1866  because  the  prem- 
ises at  that  time  belonged  to  the  plaintiff  and  were  exempt 
from  taxation.  The  objection  was  overruled  and  the  book  re- 
ceived in  evidence,  and  it  showed  a  valuation  in  1866  upon  all 
the  land  affected  by  the  assessments  in  question.  It  cannot 
now,  therefore,  be  objected  that  the  valuation  was  not  suffi- 
ciently proved.  That  the  valuation  although  made  in  1866 
was  sufficient  as  a  basis  for  the  assessments  is  no  longer  open  to 
dispute.  {Matter  of  St.  Joseph'' s  Asylum,  69  N.  Y.  353 ;  Matter 
of  Hebrew  Benevolent  0.  A.  Society^  70  id.  476 ;  Matter  of 
St.  Mark^s  Church,  11  Hun,  381 ;  affirmed  in  this  court,  74  N. 
Y.  610.)  Besides  if  the  plaintiff  claimed  that  there  was  no 
basis  in  the  prior  valuation  for  these  assessments  it  should  have 
shown  it.     This  it  did  not  attempt  to  do. 

(Dissenting.)  But  a  further  objection  to  thesie  assessments  is 
made  which  seems  to  me  to  be  insuperabla  The  assessments 
were  laid  for  a  sewer  in  Ninth  avenue  between,  Fifty-fifth  and 
Fifty-seventh  streets  and  in  Fifty-seventh  and  Fifty-eighth 
streets.  The  objection  is  that  no  sewer  in  Ninth  avenue  between 
the  two  streets  named  is  laid  down  on  the  plan  devised  by  the 
Croton  Aqueduct  board  and  hence  that  the  sewer  was  unlawful 
under  section  8  of  the  act  chapter  381  of  the  Laws  of  1865.  Sec- 
tion 1  of  that  act  provides  that  the  Croton  Aqueduct  board  shall 
have  power  to  devise  and  frame  a  plan  of  sewerage  and  drain- 
age of  the  whole  city.  Section  2  provides  tliat  the  board  shall 
lay  out  the  city  into  as  many  sewerage  districts  as  they  may 
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deem  necessary  for  the  purposes  of  drainage,  and  that  they 
shall  also  determine  and  show  on  suitable  maps  or  plans  the 
location,  course,  size  and  grade  of  each  sewer  and  drain  pro- 
posed for  each  of  the  districts  and  the  proposed  alterations  and 
improvements  in  existing  sewers,  and  that  they  shall  also  de- 
termine and  show  on  said  maps  or  plans  the  contemplated  depth 
of  the  sewers  below  the  surface  and  the  established  grades  of 
the  streets  and  avenues  in  each  district,  and  such  other  partic- 
ulars as  may  be  necessary  for  the  purpose  of  exhibiting  a  com- 
plete plan  of  the  proposed  sewerage  therein.  Section  4  provides 
that  upon  the  completion  of  the  map  or  plan  for  the  drainage  of 
any  sewerage  district  such  map  or  plan  shall  be  the  permanent 
plan  for  the  sewerage  of  such  district,  subject,  however,  to  such 
subsequent  modifications  as  may  become  necessary  in  conse- 
quence of  alterations  made  in  the  grade  of  any  street  or  avenue 
or  part  thereof  in  said  district  or  otherwise ;  that  copies  of  such 
complete  plans  shall  be  made  and  filed  by  the  board  in  the 
offices  of  the  common  council,  the  comptroller,  street  commis- 
sioner and  city  inspector.  Section  5  provides  that  upon  the 
completion  of  the  plan  of  sewerage  and  the  filing  copies  thereof 
as  required  in  section  4,  or  as  soon  thereafter  as  may  be  con- 
venient, the  board  shall  cause  printed  specifications  to  be  made 
in  accordance  with  the  plan  of  the  work  proposed  to  be  done 
in  the  district,  and  shall  thereupon  invite  proposals  and  shall 
contract  for  tho  whole  or  any  part  of  the  work  in  the  district. 
Sections  6  and  7  provide  for  payment  of  the  expenses  of  the 
work,  by  assessments  upon  lands  benefited.  Section  8  pro- 
vides as  follows :  "  It  shall  not  be  lawful  hereafter  to  construct 
any  sewer  or  drain  in  the  city  of  New  York  unless  such  sewer 
or  drain  shall  be  in  accordance  with  the  general  plan  devised 
by  said  Groton  Aqueduct  board  for  the  sewerage  of  the  par- 
ticular district  in  which  such  sewer  or  drain  is  proposed  to  be 
constructed." 

Now,  what  plan  was  meant  in  section  8  ?  Evidently  the 
plan  mentioned  in  section  2,  showing  the  location,  course, 
size,  grade  and  depth  of  the  sewer  —  the  same  plan  required  to 
be  tiled  by  section  4.     No  other  plan  is  spoken  of  in  the 
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act,  and  manifestly  no  other  plan  would  answer  the  purposes 
of  the  act.  Unless  this  sewer  was  in  accordance  with  such 
plan,  its  construction  was  absolutely  prohibited  by  section  8, 
and  a  valid  assessment  for  its  construction  could  not  be  laid. 
{MaUer  of  the  Protestant  Episcopal  School,  46  N.  Y.  178 ; 
Matter  of  Mayer ,  60  id.  604.) 

TJpon  the  trial  the  plaintiff  proved  a  map,  showing  the  plan 
of  the  sewerage  district,  in  which  this  sewer  was  constructed. 
There  was  no  dispute  upon  the  trial  that  the  plan  thus  proved 
was  the  plan  of  that  sewerage  district,  and  it  was  undisputed 
that  this  sewer  in  Ninth  avenue,  between  the  streets  named, 
was  in  no  way  laid  down  or  indicated  upon  that  map,  and  the 
court,  at  Special  Term,  so  found.  *  But  it  also  found  that  "  in 
no  other  respect  does  it  appear  that  the  said  sewer  was  not  in 
accordance  with  the  general  plan  adopted  in  said  district."  In 
what  other  respect  could  it  appear  ?  It  does  not  appear  on  the 
plan  in  any  way.  There  is  no  room  for  presumptions.  The 
plan  is  proved  and  it  does  not  appear  there.  But  it  is  said,  in 
the  opinion  at  General  Term,  that  it  was  sufficient  under  the 
act  of  18t)5  if  there  was  a  general  plan  of  the  sewerage  district 
in  which  the  s^wer  was  constructed,  and  that  it  was  not  neces- 
sary for  the  line  of  this  sewer  to  be  indicated  thereon.  We 
cannot  assent  to  this.  It  passes  our  comprehension  how  this 
sewer  can  be  said  to  have  been  constructed  according  to  a  plan 
upon  which  it  is  in  no  way  mentioned  or  indicated,  particularly 
when  the  plan  is  required  to  show  the  location  and  course  of 
every  sewer. 

The  last  objection  to  these  assessments  must,  therefore,  be 
sustained  and  the  judgment  must  be  reversed  and  new  trial 
granted. 

FoLGEB,  Ch.  J.  I  am  not  able  to  agree  that  this  assessment  is 
open  to  the  objection  that  the  construction  of  this  sewer  was 
forbidden  by  the  act  of  1866.  It  may  be  conceded  that  no 
sewer  can  be  lawfully  constructed,  nor  even  a  contract  made 
therefor,  or  notice  put  out  for  bids  and  proposals  to  do  the 
work,  until  a  general  plan  for  the  sewerage  of  the  district  has 
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been  devised,  and  maps  made  and  filed  on  which  that  plan  is 
shown.  No  ease  yet  decided  by  this  court  has  gone  farther 
than  that.  {In  re  BhdgeU,  MS.  1870;  In  re  Prot.  Epis, 
Pvb.  Sehool,  46  N.  Y.  178;  In  re  Mayer,  50  id.  504.)  It  has 
not  yet  been  held,  that  after  a  general  plan  has  been  devised 
and  a  map  filed,  there  may  not  legally  be  made  an  alteration 
in  the  plan,  or  an  addition  to  the  sewers  proposed  by  it.  The 
fonrth  section  of  the  act  (chap.  381,  of  1865,  pp.  715-16)  per- 
mits such  subsequent  modification  as  may  become  necessary  in 
consequence  of  alteration  made  in  the  grade  of  any  street,  or 
otherwise.  We  think  that  the  permission  to  subsequently 
modify  is  not  confined  to  a  necessity  arising  from  an  altera- 
tion of  grade  of  street.  An  application  of  the  maxim  noecitur 
a  sociisj  though  made  to  the  word  "  otherwise  "  would  not  re- 
strict it  so  that  it  would  not  cover  the  case  of  the  opening  of 
a  new  street  in  a  district  already  brought  within  a  general  plan, 
and  laid  down  on  a  map,  or  the  case  of  a  sewer  newly  proposed 
for  an  old  street  lying  within  the  district  and  appearing  on  the 
map  made.  The  plan  that  is  to  be  made  is  to  be  a  general 
one,  that  shall  show  the  complete  plan  proposed.  (§  2.) 
Though  each  sewer  proposed  when  the  plan  is  made  is  to  be 
shown  on  the  map,  it  is  not  meant  that  no  other  sewer  shall 
ever  be  made  than  one  that  is  thus  shown.  A  complete  plan 
will  be  made,  when  the  location,  course,  size  and  grade  of  each 
sewer  deemed  needful  for  the  district  when  the  plan  is  devised 
is  shown  on  the  map.  And  such  a  plan  and  a  map  must  pre- 
cede the  construction  of  any  sewer.  But  if  the  needs  of  the 
district,  or  any  part  of  it,  call  for  more  sewers  or  another  sewer, 
there  is  not  a  prohibition  against  making  them  or  it.  The 
prohibition  is  against  making  them  or  it,  out  of  accordance 
with  the  general  plan,  so  that  the  size,  the  course,  the  grade 
shall  be  kept  in  conformity  with  those  conditions  of  the  sewers 
laid  down  on  the  general  plan. 

The  object  was  uniformity,  so  that  all  sewers  in  a  district 
might  act  with  like  effect,  and  none  in  opposition  to  another  or 
some  others.  When  the  location,  course,  size  and  grade  of 
several  sewers  in  a  district  had  been  determined  upon,  and  the 
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plan  set  down  on  a  map,  there  was  a  general  system  of  con- 
struction established  for  the  district  that  would  effect  uniform- 
ity of  operation  and  result. 

If  a  new  sewer  should  be  built,  not  in  accord  with  the  gen- 
eral plan  in  these  conditions,  want  of  co-operation  in  action 
would  probably  result.  Hence  it  was  well  to  put  into  the 
statute,  the  section  (§  8)  forbidding  the  construction  of  any 
sewer  unless  it  should  be  in  accordance  with  the  general  plan 
for  the  particular  district  in  which  it  is  proposed  to  build  it. 
This  section  harmonizes  with  the  fourth  {aupra)^  so  that  uni- 
formity in  general  design  and  mode  is  preserved,  while  an 
emergency  or  newly-arising  need  may  be  met  and  satisfied.  It 
would  not  have  needed  the  eighth  section,  but  for  the  provis- 
ion in  the  fourth.  For  the  provisions  of  the  sections  from  the 
first  to  the  fifth  inclusive  must  be  observed  as  conditions  pre- 
cedent, before  work  could  be  done  or  begun  on  a  sewer,  as  was 
held  in  the  cases  cited  above.  But  the  fourth  section  contain- 
ing the  exceptions  for  a  necessity  not  foreseen  and  provided 
for,  lest  that  should  be  used  to  interrupt  uniformity  in  general 
characteristics  and  operation,  the  eighth  section  was  added,  en- 
joining.general  uniformity. 

We  are  of  the  opinion,  therefore,  that  it  is  not  enough  for 
the  purpose  of  vitiating  an  assessment  to  show  a  map  that  does 
not  display  the  particular  sewer  complained  of  unless  it  is  also 
shown,  either  that  that  sewer  does  not  accord  in  its  character- 
istics with  that  general  plan,  or  that  there  has  been  no  general 
plan  devised  and  mapped  and  filed. 

Agreeing  with  my  brother,  Earl,  J.,  in  the  other  points 
discussed  in  his  opinion,  I  think  that  the  order  appealed  from 
should  be  affirmed. 

All  concur  with  Eabl,  J.,  as  to  the  two  points  first  discussed 
in  his  opinion ;  all  concur  with  Folgkr,  Ch.  J.,  as  to  the  third 
point,  except  Bapallo  and  Eabl,  JJ.,  dissenting. 

Judgment  affirmed. 
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David  Dows  et  al,,  Respondents,  v.  Henry  P.  Kjddbr  ec  al., 

Appellants. 

Plaintiffs  contracted  to  sell  to  A.  a  quantitj  of  corn  to  be  paid  for  in  cash  on 
delivery.  At  tlie  request  of  A.  plalntiflB  caused  a  portion  of  tbe  corn  to 
be  loaded  on  board  a  vessel,  for  tbeir  account,  and  received  tbe  weigber's 
return,  wbich  tbey  indorsed  and  delivered  to  A.,  to  enable  bim  to  pro. 
care  bills  of  lading  in  bis  own  name  and  to  sell  bis  excbange  drawn  against 
tbe  same,  it  being  agreed  tbat  tbe  title  of  tbe  com  sbould  not  pass  until 
payment,  wbicb  was  to  be  made  on  tbat  day.  A.  procured  tbe  bills  of 
lading,  wbicb  be  transferred  to  defendants  as  security  for  tbree  bills  of 
excbange  drawn  against  tbe  corn,  forming  part  of  a  parcel  of  excbange 
sold  to  defendants  by  A.    Defendants  paid  to  A.  a  portion  of  tbe  proceeds 

'  of  tbe  excbange  so  purcbased,  and  forwarded  tbe  tbree  bills  witb  tbe  bills 
of  lading  to  tbeir  correspondents.  On  tbe  same  day  plain  tiffs  notified  de- 
fendants tbat  tbey  were  tbe  owners  of  tbe  corn,  and  demanded  tbu  same 
or  tbe  bills  of  lading,  or  tbat  defendants  sbould  agree  to  account  to  tbem 
for  tbe  proceeds  ; 'defendants  refused.  At  tbat  time  tbey  bad  in  tbeir 
bands  of  tbe  purcbase-price  of  tbe  excbange  more  tban  tbe  value  of 
tbe  corn.  In  an  action  for  tbe  conversion  of  tbe  corn,  tbe  defense  was 
tbat  defendants  bougbt  and  paid  for  tbe  com  in  good  faitb  witbout  no- 
tice; KM,  tbat  no  title  to  tbe  corn  passed  from  plaintiffs  to  A.  ;  tbat  tbe 
condition  precedent  of  payment  was  not  waived  by  tbe  symbolical  deliv- 
ery ;  tbat  as  defendants,  at  tbe  time  of  plaintiffs'  demand,  bad  sufficient 
means  in  tbeir  bands  to  protect  botb  tbemselves  and  plaintiffs  from  loss, 
tbeir  refusal  to  comply  was  witbout  justification;  tbat  tbey  were  to  be 
regarded  as  bolding  tbe  proceeds  in  place  of  tbe  property,  and  were  liable 
to  pay  it  over  to  plaintiffs  as  tbe  rigbtful  owners ;  and  tbat,  by  payment 
of  a  portion  of  tbe  purcbase- money  before  notice  of  plaintiffs'  claim, 
defendants  were  entitled  to  protection  as  bonafldepvLTchtLaen,  only  to  tbe 
extent  of  sucb  payment. 

Also,  hM,  tbat  tbe  fact  tbat  otber  moneys  were  mingled  witb  tbe  proceeds 
of  plaintiffs'  property  did  not  impair  tbeir  rigbt. 

Also,  held,  tbat  tbe  claim  tbat  tbe  money  in  defendants'  bands  represented  in 
part  tbe  price  of  bills  of  excbange  drawn  against  otber  property  as  to 
wbicb  defendants  were  in  tbe  same  position  was  not  tenable ;  tbat  tbe 
question  between  tbe  parties  must  stand  as  of  tbe  date'wben  plaintiffs 
made  tbeir  demand,  and  a  payment  tben  would  bave  been  good  against 
every  one,  no  demand  by  otber  claimants  baving  tben  been  made. 

Also  tbat  sucb  a  claim  was  not  witbin  tbe  issues  but  was  inconsistent  witb 
tbe  answer. 

R  seems  tbat  if  defendants  were  likely  to  be  vexed  by  conflicting  claims, 
tbey  bad  a  remedy  by  action  of  interpleader,  or  migbt  bave  bad  tbe 
otber  claimants  brougbt  in  as  parties  to  tbis  action. 
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It  was  objected  that  if  plaintiffd  bad  a  cause  of  action,  it  was  not  by  action 
in  the  nature  of  trover.  Heldt  tbat  as  no  question  of  the  kind  was  raised 
upon  the  trial,  it  was  not  tenable  here. 

De  MaU  v.  SUirkey  (3  Barb.  Ch.  408).  Weaver  ▼.  Barden(4»  N.  T.  286), 
M.  &  r.  NaL  Bank  ▼.  0<nr  (80  id.  85),  distinguished. 

(Argued  December  17, 1880 ;  decided  February  11,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  2,  1879,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  the  alleged 
conversion  of  a  quantity  of  corn.  The  answer  alleged  in  sub- 
stance that  defendants  purchased  of  one  Atkinson,  in  the  usual 
course  of  business,  sixteen  bills  of  exchange,  and  among  them 
three  bills  of  exchange  drawn  against  the  com  then  shipped  on 
board  a  vessel,  receiving  the  bills  of  lading  therefor  as  collat- 
eral, and  that  defendants  paid  for  said  bills  of  exchange  in  good 
faith,  before  notice  of  plaintiffs'  claim. 

The  facts  found  by  the  roferee  are  substantially  as  follows: 

On  the  24th  day  of  July,  1876,  plaintiffs  agreed  to  sell  to 
Thomas  Atkinson,  doing  business  under  the  name  of  Thomas 
Atkinson  &  Co.,  and  said  Atkinson  agreed  to  buy  50,000 
bushels  of  com,  to  be  delivered  during  the  first  half  of  August  to 
buyer's  vessel  or  store,  payment  to  be  made  in  cash  on  delivery. 
On  the  10th  and  11th  days  of  August,  1876,  on  request  of 
said  Atkinson,  plaintiffs  caused  24,869|^J  bushels  of  the  com, 
to  be  delivered  on  board  the  bark  "  Emilio  Ciampa,"  then 
being  at  Brooklyn,  in  the  port  of  New  York,  and  bound  to 
Cork  for  orders ;  said  com  was  put  on  board,  for  account  and 
to  be  held  for  account  of  plaintiffs;  plaintiffs,  as  owners  of 
said  corn,  according  to  the  usual  course  of  business,  received 
the  return  pf  the  official  weigher  dated  August  11th,  showing 
the  delivery  of  the  said  quantity  of  com  on  board ;  the  price 
of  said  com  at  the  sale  agreed  on,  with  customary  proportion 
of  expenses,  amounted  to  $13,802.61,  for  which  a  bill  was 
rendered  at  the  time  of  the  delivery  of  the  weigher's  return 
for  payment  to  be  made  in  cash.     On  the  12th  day  of  August 
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plaintifEs  made  a  conditional  delivery  of  said  corn  to  Atkinson 
by  delivering  to  him  the  weigher's  return  indorsed  by  plaint- 
iffs, the  condition  of  such  delivery  being  by  standing  agree- 
ment between  Atkinson  and  plaintiffs  that  the  title  to  said 
corn  should  not  pass  nntil  the  payment  of  the  price,  in  cash, 
which  agreement  was  supplemented  by  a  special  promise  at 
the  time  of  delivery  to  give  a  check  for  the  amount  of  the  bill 
at  two  o'clock  of  the  same  day.  The  title  papers  for  said  com 
were  indorsed  by  plaintiffs  and  delivered  to  Atkinson  for  the 
purpose  of  enabling  him  to  procure  bills  of  lading,  in  his  own 
name,  and  to  prepare  and  sell  his  exchange  drawn  against  the 
same.  A  check  for  the  price  of  said  com  was  demanded  by 
plaintiffs  of  Atkinson  on  the  same  day  and  was  refused,  and 
thereupon  the  return  of  the  com  or  of  the  bills  of  lading  there- 
for was  also  demanded  of  said  Atkinson  and  refused.  Atkin- 
son, on  the  same  day,  failed  and  made  a  general  assignment 
for  the  benefit  of  his  creditors.  Atkinson,  by  means  of  the 
said  weigher's  certificate,  so  indorsed  to  him  by  plaintiffs,  pro- 
cured from  the  master  of  said  bark  bills  of  lading  for  the  com, 
three  in  number,  in  the  name  of  Thomas  Atkinson  &  Co.,  as 
shippers,  and  on  the  same  day  transferred  the  same  to  defend- 
ants, as  security  for  three  bills  of  exchange  for  £2,050  sterling, 
drawn  by  said  Thomas  Atkinson  &  Co.,  against  said  com,  and 
forming  part  of  a  parcel  of  exchange  amounting  to  £6,725 
sterling  that  day,  sold  to  defendants  by  Atkinson  at  the  aggre- 
gate price  of  $36,331.81.  Defendants  paid  to  Atkinson,  on 
account  of  said  purchase,  $17,000.  By  the  mail  which  closed 
at  half-past  one  of  that  day  defendants  forwarded  the  bills  of 
s  exchange  and  bills  of  lading,  with  suitable  indorsement  or 
other  transfer  to  their  agents  or  correspondents  in  London. 
Afterward,  on  the  same  day,  plaintiffs  notified  defendants  that 
they  were  the  owners  of  the  com,  and  demanded  the  same,  or 
tlie  bills  of  lading  therefor,  or  that  defendants  should  agree  to 
account  to  plaintiffs  for  the  value  or  the  proceeds  thereof.  At 
the  time  of  such  demand  defendants  had  in  their  own  hands, 
of  the  price  of  the  said  exchange,  more  than  $19,000,  being 
much  more  than  the  whole  value  of  the  said  corn.     Defeud- 
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aiits  neglected  and  refused  to  comply  with  anj  of  the  said  de- 
mands. At  the  time  of  the  said  purchase  and  of  their  receiv- ' 
ing  the  bills  of  exchange  and  bills  of  lading,  defendants  had 
no  notice  of  the  insolvency  of  Atkinson,  and  had  no  notice  or 
reason  to  suspect  that  he  was  not  acting  in  his  own  behalf  and 
in  entire  good  faith,  and  had  no  notice  or  reason  to  suspect 
that  plaintiffs  had  any  interest  in  or  claim  upon  said  com,  or 
any  part  thereof. 

Upon  the  request  of  counsel  for  the  defendants  the  referee 
further  found,  among  other  things  — 

"  That  Atkinson  delivered  to  defendants  with  such  exchange 
all  the  bills  of  lading  for  said  merchandise,  including  the  bills 
of  lading  for  the  corn,  and  usual  documents,  except  certain 
bills  of  lading  representing  bacon,  and  requested  a  check  for 
$17,000  on  account  of  the  transaction,  which  defendants  gave 
him. 

"  That  soon  thereafter  the  bills  of  lading  for  the  bacon  were 
delivered  to  defendants,  and  the  transaction  between  defend- 
ants and  Atkinson  was  completed  on  Atkinson's  part. 

'*  That,  to  complete  the  sale  and  purchase  of  the  exchange, 
there  remained  to  be  paid  by  defendants  to  Atkinson  the  sum 
of  $19,331.81,  balance  of  the  price  of  the  exchange. 

^^  That  about  two  p.  m.  the  same  day,  Atkinson  called  at  de- 
fendants' office,  and  then  received  their  check  for  said  balance, 
$19,331.81,  which  he  immediately  indorsed  and  handed  back 
to  defendants,  requesting  that  it  be  passed  to  his  credit,  as  ad- 
ditional margin,  to  protect  defendants  from  losses  likely  to 
occur  on  prior  transactions,  and  defendants  received  the  said 
check  so  indorsed  and  passed  the  amount  to  Atkinson's  credit, 
as  requested. 

^^That  at  the  time  when  defendants  so  gave  and  received 
back  the  said  check,  they  had  no  knowledge  or  notice  of  any 
claim,  on  the  part  of  plaintiffs,  to  the  com  in  question. 

^^  That  thereafter  plaintiffs  demanded  of  defendants  the  com 
in  question,  or  its  value,  and  defendants  refused  to  comply 
with  the  demand. 

"  That  thereafter,  namely,  August  15,  and  on  August  22, 
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similar  demands  were  made  upon  defendants  by  other  credit- 
ors of  Atkinson,  for  other  merchandise  purporting  to  have 
been  represented  by  bills  of  lading  accompanying  the  ex- 
change, sold  by  Atkinson  to  defendants,  as  aforesaid,  which 
demands  amounted  to  $11,779.64." 

On  request  of  plaintiffs'  counsel,  the  referee  further  found — 
"  That  plaintiffs'  demand  was  renewed  on  Monday,  August 
14,  and  that  the  defendants  were  willing,  and  offered  to  pay 
to  plaintiffs  the  price  of  the  exchange  drawn  against  the  com, 
if  Atkinson  would  consent ;  that  Atkinson  refused  to  consent, 
and  thereupon  defendants  refused  to  pay  to  plaintiffs  the  price 
of  such  exchange,  and  retained  possession  of  the  corn  without 
agreeing  to  account  for  the  same  to  plaintiffs." 

-fil  T,  nice  for  appellants.  Although  the  sale  of  the  com 
was  a  cash  sale,  delivery  was  made  without  requiring  payment, 
and  the  defendants  acquired  a  good  title  discharged  of  the  lien 
for  the  purchase-money.  {Rawles  v.  DeshUr^  3  Keyes,  572 ; 
Comer  v.  Cunnmgham^  77  N.  Y.  391 ;  Fitzgerald  v.  FvUevy 
19  Hun,  180 ;  Parker  v.  Baxter,  id.  410 ;  1  R.  S.,  marg.  774, 
§  3.)  The  defendants'  exception  to  the  referee's  conclusion  of 
law,  that  they  had  not  paid  Atkinson  for  the  corn,  nor 
for  the  exchange  drawn  against  it,  nor  for  any  part  thereof, 
was  well  taken.  ( Winne  v.  McDonald,  39  N.  Y.  233.)  The 
conclusion  of  law  of  the  referee,  that  defendants  had  no  greater 
equities  against  plaintiffs  than  Atkinson  had,  was  erroneous. 
(The  President,  etc.,  of  Westfidd  Bh  r.  Coming.  31  N.  Y. 
320 ;  Root  v.  French,  13  Wend.  570 ;  Rawlee  v.  Deetder,  supra; 
Fkclmnge  Bk.  v.  Monteath,  26  N.  Y.  505,  513.)  By  the  pay- 
ment of  part  of  the  purchase-money  for  the  exchange  before 
notice  of  plaintiffs'  claim  the  defendants  were  entitled  to  pro- 
tection as  bona  fide  purchasers.  {De  Mott  v.  Starkey,  3  Barb. 
Ch.  403, 406  ;  Weaver  v.  Ba/rdin,  49  N.  Y.  286,  291 ;  Mech.  dk 
Trader^  Bk.  v.  Crow,  60  id.  85.)  In  the  absence  of  fraud  or 
collusion  on  the  part  of  defendants  with  Atkinson,  defendants 
had  a  right  to  complete  their  purchase  of  the  exchange  by  pay- 
ing Atkinson  the  balance  due  him  for  the  exchange  without  im* 


126  Dows  et  al.  v.  Kiddee  et  al.  [Feb., 


Statement  of  case. 


pairing  their  security.  {ZicIcbar7'ow  v.  Masorij  1  Smith's  L.  Cas. 
1039  [raarg  p.  848] ;  JUarine  Bk.  v.  Wright,  48  N.  Y.  1.) 
Whether  the  sale  and  delivery  were  induced  by  fraud  or  not  on 
Atkinson's  part  makes  no  difference  with  regard  to  defendants' 
title,  because  the  property  had  been  delivered  to  Atkinson  vol- 
untarily and  in  pursuance  of  an  actual  sale  made  some  weeks  be- 
fore, and  the  defendants  had  in  good  faith  advanced  money  upon 
the  credit  of  the  property.  {Paddon  v.  Taylor,  44  N.  Y.  371.) 
The  power  given  by  the  vendors  (plaintiffs)  to  the  vendee  (At- 
kinson), and  exercised  by  him  in  the  sale  of  the  exchange 
to  defendants,  on  security  of  the  corn,  was  inconsistent  with 
continued  ownership  of  the  corn  by  plaintiffs,  and  estopped 
them  from  reclaiming  the  property  from  defendants.  {Lvd- 
den  V.  Hazen,  31  Barb.  650 ;  Smith  v.  Lynes,  1  Seld.  41 ; 
Paddon  v.  Taylor,  44  N.  Y.  371.)  To  render  a  demand  and 
refusal  equivalent  to  direct  proof  of  conversion,  it  should  ap- 
pear that  defendants  were  in  actual  possession  of  the  property 
at  the  time  of  demand  or  had  previously  parted  with  the  goods 
fraudulently,  or  had  wrongfully  converted  them  to  their  own 
use.     {Andrews  v.  Shatttcck,  32  Barb.  396.) 

(7.  Van  Santvoord  for  respondents.  Where  a  delivery  on 
a  sale  for  cash  is  made  before  payment,  conditionally  or  upon  a 
trust,  the  vendor  may  reclaim  the  property  against  the  vendee, 
or  any  transferee  of  his  who  has  not  made  advances  of  money 
on  the  faith  thereof  as  a  bona  fide  purchaser.  {Dows  v.  Dennis- 
toun,  28  Barb.  393;  Fleeman  v.  McKean,  25  id.  479.) 
Upon  a  sale  of  goods  for  cash  to  be  paid  on  delivery,  the  title 
does  not  vest  in  the  purchaser  upon  actual  delivery  without  pay- 
ment, unless  the  condition  is  waived.  {Smith  v.  Lynes,  5  N. 
Y.  41 ;  reversing  3  Sandf.  203  ;  Strong  v.  Tayl&r,  2  Hill,  326 ; 
Fleema/n  v.  McKean,  25  Barb.  474  )  A  delivery  of  property 
on  condition  that  title  shall  not  pass  unless  the  price  is  paid  at 
a  set  time,  and  that  if  it  is  not,  the  seller  may  resume  posses- 
sion, does  not  transfer  the  title.  {Herring  v.  HoppocJc,  15  N. 
Y.  409;  affirming  3  Duer,20;  12  K  Y.  Leg.  Obs.  167;  Her- 
ring  v.  WiUard,  2  Sandf..  418;  PiserY.  Steams^  1  Hilt.  86.) 
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Delivery  of  goods  sold  for  cash  is  not  necessarily  a  waiver  of 
the  condition*  The  seller  has  a  right  to  explain  the  delivery 
by  evidence.  {Fleemcm  v.  McKean^  25  Barb.  474.)  It  is  not 
necessary  to  a  qualified  or  conditional  delivery  that  the  qualifi- 
cation or  condition  intended  to  be  annexed  to  the  delivery 
should  at  the  time  be  declared  by  the  vendor  in  express  terms. 
{Smith  V.  Lyn^y  supra ;  Btick  v.  Grim^haWj  1  E(hv.  140 ; 
Keder  v.  Fields  1  Paige,  312 ;  Haggerty  v.  Duane^  id.  321 ; 
Van  Nest  v.  Conaver^  8  Barb.  509 ;  Leven  v.  Smithy  1  Den. 
571 ;  Ilaye  v.  Gurrie^  3  Sandf.  Ch.  5S5 ;  Root  v.  French,  13 
Wend.  670;  Bwmard  v.  CampbeU,  55  N.  Y.  456 ;  58  id.  73 ; 
Biissett  V.  Spofford,  45  id.  387,  391.)  Conditions  as  to  title  fol- 
low a  delivery  to  a  purchaser,  and  will  be  enforced  even  against 
2khonafide  purchaser  parting  with  value.  {Vows  v.  Nat,  Bk, 
of  Milwaukee^  1  Otto,  618 ;  The  F  <&  M.  Nat.  Bk.  of  Buf- 
falo V.  IlazeUine,  78  N.  Y.  104.)  To  constitute  one  a  hona 
fide  purchaser,  within  the  rule  for  the  protection  of  SLhonafide 
purcliaser  against  a  prior  equity,  the  conveyance  must  be  exe- 
cuted and  the  purchase-money  actually  paid  before  notice. 
{Dows  v.  Dennistouny  supra  ;  Basset  v.  Norvxyrthyy  2  W.  &  T. 
L.  Cases  [5th  ed.],  Lond.  1877,  p.  6 ;  Sugdou  on  Vendors  [14th 
ed.  by  Sugd.]  ;  8th  Am.  by  J.  C.  Perkins,  Phil.  1873,  vol.  2, 522, 
523  [752,  758]  ;  Heatley  v.  Fluster,  2  Johns.  Ch.  159  ;  Jevoett 
V.  Palmer,  7  id.  65,  68 ;  Clark  v.  Maura/ti,  3  Paige,  373.) 

Danforth,  J.  Upon  the  facts  found  by  the  referee  it  is 
plain  that  no  title  to  the  corn  passed  from  the  plaintiffs  to 
Atkinson  or  to  Atkinson  &  Co.  There  was  an  agreement  to 
sell,  but  payment  was  to  be  made  in  cash  upon  delivery.  Pay- 
ment was  thus  made  a  condition  precedent,  and  until  the  con- 
dition was  performed  the  title  could  not  be  affected.  {Russell 
V.  Mvnar,  22  Wend.  662;  Leoen  v.  Smith,  1  Den.  571 ;  Flee- 
man  V.  MoKean,  25  Bai'b.  479  ;  Dows  v.  Dennistoun,  28  id. 
393.)  Nor  was  this  condition  waived  by  the  symbolical  de- 
livery of  the  com  to  Atkinson  by  putting  in  his  hafnds  the  title 
papers  therefor,  for  this  was  also  done  upon  condition  that  the 
title  should  not  pass  until  payment  of  the  price  in  cash.    {Cor- 
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lies  V.  Gardner^  2  Hkll,  374 ;  Hammett  v.  Linneman^  48  N. 
Y.  399;  Herring  v.  Hoppock,  15  id.  409 ;  Cole  v.  Mann,  62 
id.  4.)  But  as  Atkinson  was  thus  enabled  by  the  plaintiffs  to 
assume  possession  and  the  apparent  ownership  of  the  com,  third 
persons  had  a  riglit  to  consider  it  as  his,  and  the  plaintiffs  are 
estopped  as  against  any  one  who,  without  notice  that  the  eon> 
dition  Bad  not  been  performed,  made  advances  thereon  as 
pledgee  or  purchaser  in  the  belief  that  the  apparent  title  was 
the  real  title  and  the  ownership  absolute.  {SaUua  v.  Everett, 
20  Wend.  267 ;  Smith  v.  Lynes,  5  N.  Y.  41 ;  Paddon  v.  Tay- 
lor, 44  id.  371 ;  Comer  v.  Cunningham,  77  id.  391.) 

The  defendants  claim  to  be  in  that  position.  By  the  answer 
in  this  action  they  allege  that  on  the  12th  day  of  August,  1876, 
they  bought  of  Atkinson,  in  the  usual  couree  of  business,  sixteen 
bills  of  exchange  drawn  by  him  against  merchandise  of  various 
kinds  and  among  others,  three  bills  of  exchange  drawn  against 
corn  then  on  shipboard,  and  received  therewith  bills  of  lading 
representing  the  said  corn  as  collateral  security  for  said  bills  of 
exchange ;  that  they  took  these  bills  in  good  faith  and  paid  there- 
for, without  notice  of  "  or  reason  to  suspect  that  the  plaintiffs 
had  any  interest  in  or  claim  upon  said  corn  or  any  part  thereof." 
And  except  the  fact  of  payment,  this  claim  may  also  stand  upon 
the  findings  of  the  referee.  As  to  that,  he  finds  tJie  aggregate 
amount  of  exchange  so  purchased  was  £6,725 ;  that  the  three  bills 
drawn  against  the  com  amounted  to  £2,050,  and  form  part  of  the 
£6,725,  and  for  this  the  whole  price  to  be  paid  was  $36,331.81 ; 
that  on  account  of  said  purchase  "  the  defendants  paid  to  At- 
kinson $17,000  and  no  more " ;  that  afterward  and  on  the 
same  day,  the  plaintiffs  notified  the  defendants  that  they  were 
the  owners  of  the  com,  and  demanded  the  same  or  the  bills  of 
lading  therefor,  or  that  defendants  should  agree  to  account  to 
plaintiffs  for  the  value  or  the  proceeds  thereof ;  that  the  value 
of  the  com  was  $13,802.61,  and  that  at  the  time  of  this  de- 
mand there  remained  in  the  defendants'  hands  of  the  price  of 
said  bills  of  exchange  more  than  $19,000 ;  and  that  the  defend- 
ants refused  to  comply  with  either  of  the  plaintiffs'  demands. 
At  this  time  also,  although  the  com  had  been  shipped,  the 
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vessel  was  still  in  port,  and  the  bills  of  lading  were  under  the 
control  of  the  defendants,  for  they  had  but  a  few  hours  before 
been  mailed  by  them  to  their  agents  and  correspondents ;  and 
therefore  to  the  extent  of  the  unpaid  portion  of  the  price  agreed 
to  be  paid  for  the  bills  of  exchange,  the  defendants  had  in 
their  possession  sufficient  means  of  protecting  not  only  them- 
selves but  the  plaintiffs  from  loss,  and  their  refusal  to  comply 
with  the  plaintifb'  demand  seems  to  be  without  excuse  or  jus- 
tification within  the  rule  relied  upon.  They  stand  on  Atkin- 
son's title  as  to  the  money  in  their  hands,  and  seek  to  retain 
that  which  he  was  bound  to  pay  over  before  his  title  could  be 
perfected. 

The  com  when  shipped  was  put  on  board  the  vessel  "  for 
account  and  to  be  held  for  account  of  plaintiffs."  The  weigher's 
return,  showing  the  quantity  of  the  com  and  its  delivery  upon 
the  vessel,  was  transferred  by  the  plaintiffs  to  Atkinson,  not 
only  upon  the  condition  before  stat^,  but  for  the  purpose  of 
enabling  him  to  procure  bills  of  lading  for  the  same,  "  and  to 
prepare  and  sell  his  exchange  drawn  against "  it,  and  the  pro- 
ceeds to  the  amount  of  the  price  of  the  com  were  to  be  there- 
upon paid  to  the  plaintiffs.  These  things  were  accomplished. 
The  bill  of  lading  was  transferred  by  Atkinson  to  the  defend- 
ants as  security  for  the  bills  drawn  by  him.  The  defendants 
bought  this  with  other  exchange,  and  at  the  time  of  the  de- 
mand had  not  paid  him  therefor.  So  far  as  the  money  in  their 
hands  is  made  up  in  any  part  from  the  proceeds  of  the  plaint- 
iff' com,  I. am  unable  to  see  how  the  position  of  the  defend- 
ants is  better  than  Atkinson's.  So  far  as  it  contains  the  price, 
or  any  part  of  the  price,  which  the  defendants  agreed  to  pay 
Atkinson  foif  the  bills  of  exchange,  or  so  far  as  it  is  money 
agreed  to  be  advanced  upon  the  strength  of  the  security  af- 
forded by  the  bills  of  lading  written  for  the  plaintiflfe'  com, 
how  is  the  defendants'  title  better  than  that  of  Atkinson's  } 
To  that  extent,  in  whichever  of  these  ways  arising,  it  is  the 
proceeds  of  the  plaintiffs'  property.  As  such  it  could  be  fol- 
lowed if  it  remained  in  Atkinson's  hands^  and  there  is  no  rea- 
son, in  right  or  justice,  why  it  should  not  in  like  manner  be 
SiOKEM — Vol.  XXXIX.        17 
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taken  from  those  of  the  defendants.  So  long  as  the  money  ia 
in  their  hands,  it  does  not  matter  that  the  property  was  re^ 
ceived  from  Atkinson  without  notice  of  the  plaintife'  daim 
or  equity.  The  proceeds  of  the  plalntife'  property  belong  to 
them.  Atkinson  may  be  considered  as  the  plaintiffa'  trustee 
or  agent,  for  the  purpose  of  disposing  of  the  property  and  pro- 
curing the  advances ;  and  in  either  view,  the  plaintiffs,  as  prin- 
cipals, or  as  cestuia  que  trusty  would  be  entitled  to  the  price,  or 
the  money  agreed  to  be  advanced.  {Scott  v.  Surman^  Willes, 
407 ;  Rodriguez  v.  Heffeman^  6  Johns.  Oh.  480 ;  Taintor  v. 
Prendergast,  8  Hill,  72 ;  Lamine  v.  DarreU^  2  Ld.  Raym. 
1216 ;  KeUey^y.  Mv/naon^  7  Mass.  319 ;  Sheffer  v.  Montgomery^ 
65  Penn.  St.  829;  F.  di  M.  Nat  Bk.  v.  King,  67  id.  202; 
Lemcke  v.  Booths  47  Mo.  885.)  The  trust  is  implied  in  ifwi- 
tuTTiy  or  is  **  forced  upon  the  conscience ''  by  mere  operation  of 
law  (2  Story^s  Eq.  Jur.,  §  1254),  for  the  reason  that  the  defend- 
ants have  money  in  their  hands  which  they  cannot  conscien- 
tiously withhold.  (Com.  Dig.,  Chap.  2  A.  1 ;  id.  4  W.  6.)  It 
cannot  be  doubted  that  if  the  corn  had  come  into  the  drfend- 
ants'  hands  with  notice  of  the  condition  on  which  Atkinson 
held  it,  they  would  be  bound  to  perform  it,  or  hold  the  prop- 
erty subject  to  the  condition,  as  Atkinson  held  it.  The  same 
principle  which  requires  this  subjects  the  defendants  to  the 
rights  of  the  plaintiffs,  as  the  true  owners  of  the  property 
to  its  proceeds ;  and  the  fund  in  the  defendants'  hands  is  in 
like  manner  liable  to  the  rights  of  the  plaintiffs,  in  the  same 
degree  as  if  it  was  in  the  hands  of  Atkinson.  Its  conver- 
sion into  money,  or  into  any  other  kind  of  property,  can 
make  no  difference  with  the  plaintiffs'  rights  or  the  defend- 
ants' liability,  either  at  law  or  in  equity.  (Story's  Eq. 
Jur.,  ante,  §§  1255, 1256, 1257,  1258.)  Judge  Story  there  de- 
dares  the  general  proposition,  "  that  if  any  property,  in"  its 
original  state  and  form,  is  covered  with  a  trust  in  favor  of  the 
principal,  no  change  of  that  state  and  form  can  divest  it  of 
such  trust  or  give  the  agent  or  trustee  converting  It,  or  those 
who  represent  him  in  right  (not  being  bona  fide  purchasers 
for  a  valuable  consideration  without  notice),  any  more  valid 
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claim  in  reapeet  to  it  tiian  they  respectively  had  before  such 
change."  i8cM  r.  Swrman  (Willes,  407)  was  an  action  against 
the  assigmees  of  a  £actor  who  had  sold  goods  contrary  to  direc- 
tions ;  and  the  court  say :  '^A  man  may  in  many  cases  consider 
another  aft  a  wrong-doer  or  as  a  receiver  of  mopey  to  his  nse, 
as  he  thinks  best  and  most  for  his  adv^itage/'  and  '^^  the  owner 
may  come  either  against  the  vendee  or  the  factor  at  his  elec- 
tion; and  the  plaintifb  by  this  action  have  chosen  to  confirm 
the  sale."  In  Merria  v.  I%s  Bank  of  Norfolk  (19  Pick.  32), 
the  plaintiff  had  sent  to  one  Lamson,  a  broker,  a  quantity  of 
lumber  for  sale ;  in  part  payment  the  broker  took  a  note,  pro- 
cured it  to  be  discounted  by  the  defendant  and  the  proceeds 
placed  to  his  credit ;  afterward  and  on  the  same  day  the  pro- 
ceeds were  attached  by  creditors  of  Lamson,  and  the  plaintiff 
after  demand  brought  an  action  against  the  bank  for  the 
amount  of  the  note.  The  defendant  set  tip  the  attachment, 
but  the  plaintiff  recovered.  The  court  say :  "  GHving  credit 
for  the  proceeds  to  the  factoi*  did  not  divest  the  plaintiff  of  his 
property.  It  did  not  amount  to  payment ;  and  nothing  short 
of  payment,  dither  to  the  plaintiff  or  his  agent,  would  discharge 
the  defendants  from  their  liability.  The  plaintiff  may  follow 
the  property,  however  it  may  change  form,  or  in  whosesoever 
hands  it  may  be  found,  until  his  rights  be  divested  by 
his  own  act  or  authority.  The  defendaiits  having  the  plaintiffs' 
money  in  their  hands,  for  which  a  demand  was  made  before 
the  action  was  commenced,  ttre  liable  for  the  amount."  In 
Hke  manner,  in  the  case  before  us,  the  defendants  must  be  re- 
garded as  holding  the  proceeds  in  plac^  of  the  property,  and 
therefore  liable  to  pay  them  over  to  the  plaintiffs  as  the  rightful 
owners,  and  this  conclusion  is  sustained  by  the  principle  de- 
clared in  Van  Al&n  v.  Am.  Nwt,  BmJt  (52  N.  Y.  1),  to  be 
well  8ettled,that  so  long. as  money  or  property  belonging  to  the 
principal,  or  the  proceeds  thereof,  may  be  traced  or  distinguished 
in  the  hands  of  the  agent  or  his  representatives  or  assignees, 
the  principal  is  entitled  to  Recover  it  unless  it  has  been  trans- 
ferred for  value  without  notice ;  and  the  case  itself  sustains 
the  doctrine.    To  the  same  effect  are  U.  8.  v.  Staie  Bank  (96 
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U.  S.  30) ;  Causaidiere  v.  Beers  (2  Keyes,  198) ;  0(M  v.  Doios 
(10  N.  Y.  341).  Nor  does  the  fact  that  other  moueyaai'e 
mingled  with  the  proceeds  of  the  plaintiffi'  property  impair 
their  right.  Van  Al&rCe  case  is  to  that  effect,  and  so  are  many 
cases  therein  referred  to  or  cited.  In  one  of  them  {Pennell  v. 
Deff'ea,  4  De  G.  M.  &  G.  372),  the  court  say :  "  It  may  indeed 
increase  the  difficulty  of  ascertaining  what  belongs  to  the  trust, 
but  I  can  see  no  possible  ground,  on  which  it  can  affect  the 
principle."  No  such  difficulty  was  suggested  by  the  defend- 
ants. Upon  demand  made  they  not  only  refused  to  return  the 
bills  of  lading  or  com,  but  even  to  account  for  its  value  or  the 
proceeds  thereof.  The  plaintiffs'  rights  are  denied,  and  it  may 
be  said  here,  as  was  said  by  the  late  chief  judge  in  Van  Alert/ s 
case,  supra :  "  The  defendant  occupies  the  position  of  object- 
ing to  the  title  of  the  plaintiff  without  having  or  claiming  any 
title  itself."  Indeed  a  further  finding  of  the  referee  shows 
that  when  on  a  subsequent  day  the  demand  was  renewed,  "  the 
defendants  offered  to  pay  the  price  of  the  exchange  drawn 
against  the  com,  if  Atkinson  would  consent ;  that  he  refused 
to  consent,  and  they  thereupon  refused  to  pay  thie  price  of  the 
exchange,  and  retained  possession  of  the  com  without  agree- 
ing to  account  for  the  same  to  the  plaintiffs."  It  is  apparent 
that  with  notice  of  the  plaintiflfe'  rights  and  power,  without  in- 
jury to  themselves  to  respond  thereto,  they  put  their  refusal 
only  on  the  ground  of  Atkinson's  refusal.  That  does  not 
justify  them.  They  withheld  it  after  notice  of  the  trust,  and 
cannot  stand  on  this  refusal,  without  showing  that  Atkinson 
had  a  right  to  make  itt  This  they  have  not  done.  The  money 
was  at  first  in  their  hands  as  the  money  of  Atkinson.  They 
may  be  regarded  as  his  bankers ;  and  so  far  as  they  paid  it  out 
without  notice  that  it  did  not  belong  to  him,  or  that  others 
were  entitled  to  it,  they  are  to  be  protected.  {School  Dist.  v. 
First  Nai.  Banky  102  Mass.  174,  and  cases  infra.)  This  would 
apply  to  the  $17,000  paid  upon  his  check.  But  the  sum  re- 
maining.may  be  followed  by  the  true  owner.  (2  Story's  Eq. 
Jur.,  §  1258;  Pennell  v.  Deffdl^  svpra ;  ExpaHe  CooJcej  L. 
K.,  4  Ch.  Div.  123 ;  jF:  cfe  Jf .  Nat.  Bank  v.  King,  57  Penn.  St. 
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303.)  In  the  case  last  cited  it  was  held,  that  wheu  a  principal 
can  show  that  the  money  had  been  placed  in  the  hands,  of  an- 
other bj  his  agent,  it  is  no  objection  to  the  owner's  claim  that 
the  other  has  promised  to  pay  the  agent ;  it  would  follow  that 
the  refusal  of  the  agent  to  consent  to  payment  to  the  principal 
would  be  no  protection  to  the  holder  of  the  money  against  a 
daim  made  by  the  real  owner.  Atkinson  acquired  no  rights 
by  his  abase  of  trust,  and  could  confer  none  upon  the  defend- 
ants, except  as  they  became  bona  fide  purchasers  for  value  and 
without  notice.  This  was  not  the  defendants'  relation  to  the 
$19,000. 

Upon  the  same  facts  it  follows  that  the  principle  relied 
upon  by  the  learned  counsel  for  the  appellants,  viz.,  that 
when  one  of  two  innocent  persons  must  lose  by  the  act  of  a 
third,  the  loss  should  fall  on  the  one  through  whose  trust  or 
confidence  the  wrong  was  committed,  has  no  application  to 
this  ease,  for  neither  of  the  parties  need  suffer  any  loss.  The 
defendants  have  in  their  hands  money  which  they  have  no 
right  to  retain.  They  must  pay  it  over  to  some  one  —  either 
to  AtkiDson,  or  his  representatives,  or  the  plaintiff.  Atkinson 
could  not  complain  that.it  was  paid  to  the  plaintiffs ;  nor  could 
the  defendants  be  required  to  pay  it  to  him  again. 

But  it  is  said  that  this  money  represents,  in  part,  the  price 
of  bills  of  exchange  drawn  against  other  property ;  and  that 
^^  the  defendants  are  in  the  same  position  as  to  all  the  exchange 
and  all  the  merchandise." '  The  force  of  this  objection,  how- 
ever, is  not  apparent.  The  defendants  were  not  called  upon 
to  decide  between  conflicting  claimants  to  this  money.  The 
plaintiffs  gave  notice  of  their  rights  and  made  their  demand 
on  the  twelfth  day  of  August ;  and  the  question  between  them 
and  the  defendants  must  stand  as  of  that  time.  A  payment 
then  would  have  been  good  against  every  one.  It  is  true  that 
the  referee,  at  the  request  of  the  defendants'  counsel,  found 
that  afterward,  viz.,  on  the  fifteenth  and  twenty-second  of 
August,  similar  demands,  amounting  to  $11,779.64,  were  made 
upon  defendants  by  other  creditors  of  Atkinson  for  other  mer- 
chandise, purporting  to  have  been  represented  by  bills  of 
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lading  accompanying  the  exehange  Bold  by  kirn  to  the  defend- 
ants. .  But  this  fails  short  of  a  finding  that  the  daimg  vested  on 
the  same  ground  as  that  of  the  plaintifisy  or  that  the  ckims 
were  valid.  Yet,  if  this  might  be  inferred,  such  finding  is  not 
only  not  mthin  any  issue  in  the  action,  or  any  allegation  or 
defense  set  np  in*  the  answer,  but  the  defense  suggested  by  the 
fact  found  or  implied  is  inconsistent  with  the  answer.  If,  as 
is  in  that  pleading  alleged,  the  defendants  aetaally  p&id  Atkin- 
son for  the  exchange,  or  advanced,  npon  die  security  of  the 
com,  the  full  amount  of  the  bills  of  exchange,  before  notice  of 
plaintiffs'  equity  or  their  demand,  the  claims  of  others,  whether 
like  the  plaintiffs'  or  not,  would  be  in  no  view  material.  Again, 
the  action  was  not  commenced  until  October,  and  the  fact 
found,  if  relied  upon  and  valid,  should  have  been  stated.  If 
the  necessary  facts  existed,  if  the  defendants  were  vexed  or 
likely  to  be  vexed  by  conflicting  claims  of  two  or  more  per- 
sons, they  had  a  remedy  by  action  of  interpleader^  and  might 
have  stayed  proceedings  in  this  action  until  the  rights  of  the 
different  daimants  had  been  determined.  In  such  an  action 
they  would  disclaim  any  personal  interest,  and  by  payment 
into  comrt,  or  otherwise,  submit  the  f  n^d  to  its  disposal.  This 
is  not  the  attitude  of  the  defendants.  In  this  action  they 
assert  a  personal  ownership  of  the  bills  of  exchange,  with  the 
corn  as  security,  and  payment  of  the  whole  amount  In  such  a 
case  an  action  of  interpleader  would  not  lie.  Again,  if  there 
was  merit  in  the  suggestion  that  the  rights  of  other  persons 
were  involved  in  this  fund,  the  defendants  might  have  had 
them  brought  in  as  parties  to  the  controversy.  (Oode,  §  122.) 
That  they  have  resorted  to  neither  remedy,  nor  set  up  the  eonr 
flicting  claims  by  answer,  permits  the  inference  that  none 
exist.  For  aught  that  appear^  the  bills  of  exchange  have 
been  paid ;  and  if  others  ever  had  an  interest  in  the  proceeds^ 
it  has  in  some  way  been  terminated.  Having  forborne  to 
adopt  either  mode  of  proceeding,  and  having  offered  to  pay 
over  the  money  upon  Atkinson's  direction,  the  defendants 
thereby  identified  themselves  with  Atkinson,  and  must  stand 
or  fall  with  his  title.    ( Wilson  v.  Anderton,  1  Bam.  &  Ad. 
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450  [20  Eng.  Com.  Law,  426] ;  Hijffmm  v-  C4wwwr,  76  N.  Y. 
lai;  12  L.  J.  [K  S.]  m.) 

It  is,  however,  urged  by  the  learned  counsel  for  the  appel- 
lants, that  "  by  payment  of  part  of  the  purohaae-money  for  the 
exchange  before  notice  of  plaintiffs'  daim,  the  defendants  were 
entitled  to  protection  as  "bona  fide  purchasers."  If  this  means 
to  the  amount  paid,  it  is  a  correct  statement  of  the  rule.  But 
I  understand  the  claim  to  be  that  they  can  therefore  hold  all 
the  purchase-money.  This  does  not  seem  to  be  so  upon  prin- 
ciple, and  the  cases  cited  by  him  fall  short  of  that  conclusion. 
They  are  DeMoU  v.  Starkey  (3  Barb.  Ch,  403),  Weaver  v. 
Ba/rden  (49  N,  Y.  286),  M.  <&  T.  ifat  jBmJc  v.  Grow  (60  id.  85). 
In  the  first,  the  note  was  purchased  after  notice  of  its  invalid- 
ity, and  the  partial  payment  made  was  held  to  have  been  wrong- 
ful and  insufficient  to  sustain  a  title.  It  is  true  the  Chancellor 
says :  To  entitle  a  party  to  the  oharaoter  of  a  bona  fide  purchaser 
without  notice,  he  must  not  only  have  obtained  the  legal  title  to 
the  property,  "  but  he  must  have  paid  the  purchase-money,  or 
some  part  thereof  at  least,  before  he  had  notice  of  such  prior 
right,"  and  this  is  repeated  in  Wea/oer  v.  Bcurden  ;  but  here  its 
meaning  and  extent  appear,  for  it  is  added  that  such  an  one 
"  is  entitled  to  a  Hen  to  the  amount  of  the  consideration  paid, 
and  to  a  repayment  of  that  amount,  before  he  will  be  required 
to  reeonvey  the  stook  "  —  the  property  then  in  question.  While 
in  the  third,  the  note  in  question  was  paid  for  in  full,  in  money 
or  by  canceling  and  giving  up  another  note.  The  substance 
of  the  transaotiop  here  is  that  the  plaintiffs'  property  was  in 
part  the  consideration  for  the  bills  of  exchange,  and  they  are 
entitled  to  so  much  of  the  price  agreed  to  be  paid  therefor  by 
the  defendants  as  will  make  them  whole.  But  in  whatever 
aspect  the  case  is  regarded,  the  conclusion  of  the  learned  referee 
was  correct. 

It  is  now  objected  ^that  if  the  plaintiffs  had  any  cause  of 
adtion  against  the  defendants,  it  was  not  in  trover,  nor  by  an 
action  in  the  nature  of  trover."  No  question  of  this  kind, 
however,  appears  to  have  been  raised  upon  the  trial,  and  the  find- 
ings of  the  referee  were  so  made  as  to  present  all  the  facts  in  the 
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case  which  either  party  thought  material.  It  is  too  late  now 
to  suggest  a  variance,  even  if  it  would  otherwise  have  availed. 
{Tyng  v.  Com.  WarehotMe  Co.,  58  JST.  Y.  308.) 

The  judgment  appealed  from  should  be  a£Srmed. 

All  concur,  except  Folgeb,  Oh.  J.,  and  "Kakt,  and  Finch, 
JJ.,  dissenting. 

Judgment  aflSrmed. 


WiLLiAH  S.  LrvnrGSTON,  Jb.,  et  al.,  as  Executors,  etc.,Be8pond- 
ents,  V.  William  Gordon  et  al.,  Appellants. 

The  wUl  of  McC.  gave  to  his  ezecnton  |32,000  in  tni0t  to  invest  and  pay* 
the  interest  to  "  the  New  York  Home  for  the  Blind,  of  219  West  Foar- 
teenth  street,  so  long  as  that  institation  shall  maintain  and  care  for 
WiUiam  Gordon,  now  an  inmate  of  that  institation,"  and  in  case  he  was 
so  cared  for  and  maintained  daring  his  life,  at  his  death  the  principal 
was  to  be  paid  to  said  institation;  in  case  it  ceased  "  to  exist  or  to  main, 
tain  an  institation  sai table  for  the  care  of  the  blind"  daring  the  life  of 
Gordon,  then  the  income  was  to  be  paid  to  any  other  society  who  wonld 
maintain  and  care  for  him  which  he  might  select,  the  principal  to  be 
paid  to  the  societj  maintain ing  and  earing  for  him  at  the  time  of  hi» 
death.  At  the  time  the  will  was  executed  Gordon  was  an  inmate  of  the 
institation  maintained  at  219  West  Foarteenth  street  bj  defendant — the 
Society  for  the  Relief  of  the  Destitate  Blind ;  bat  before  the  death  of  the 
testator,  Gordon  was  expelled  for  violation  of  the  rules  of  the  institation ; 
after  such  death,  however,  upon  learning  of  the  provisions  of  the  will,  the 
eocietj  offered  to  care  for  and  maintain  him  in  its  institation  or  else^ 
where;  this  he  refused  ;  he  selected  the  defendant.  The  St.  Joseph's 
Home,  which  has  since  cared  for  and  maintained  him.  In  an  action  for  a 
constrnetion  of  the  will,  heid,  that  the  bequest  was  valid  and  the  said 
societj  was  entitled  to  it  if  wiUing  to  conform  to  the  conditions  imposed ; 
that  the  expulsiou  of  Gordon  prior  to  the  death  of  the  testator  did  not 
affect  its  right  after  his  death ;  and,  it  having  offered  to  perform  the  con- 
dition,  was  entitled  to  the  Iegac7,it8  right  not  being  affected  by  Gordon's 
refusal  of  the  offer. 

Also  hM,  that  a  provision  in  the  Judgment  directing  as  to  the  disposi- 
tion of  the  fund  in  case  of  failure  of  or  unwillingness  on  the  part  of  the 
society  hereafter  to  care  for  and  support  Gordon  was  unauthorized  ;  that 
such  disposition  could  onlj  be  properly  made  upon  the  happening  of  tho 
contingency. 

(Argued  January  26, 1881 ;  decided  February  11, 1881.) 
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Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  22,  1880,  afiirming  a  judgment  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  obtain  a  construction  of  a  pro- 
vision in  the  will  of  Ernest  S.  McCrackan,  deceased. 

This  will  was  dated  the  11th  day  of  October,  1875;  the 
testator  died  in  February,  1878.  The  provision  of  the  will 
referred  to  is  as  follows :  "  I  give  and  devise  to  my  executors  the 
sum  of  $32,000  in  trust  to  invest  the  same  and  pay  the  interest 
thereof  semi-annually  to  the  New  York  Home  for  the  Blind, 
at  No.  219  Wesi^Fourteenth  street,  so  long  as  that  institution 
shall  maintain  and  care  for  William  Gordon,  now  an  inmate  of 
that  institution,  and  in  case  he  shall  be  so  cared  for  and  main- 
tained during  the  balance  of  his  life,  then  in  trust  to  pay  the 
principal  sum  of  said  $32,000  to  said  institution.  And  in  case 
the  said  society  shall  cease  to  exist  or  to  maintain  an  institution 
suitable  for  the  care  of  the  blind  during  the  life  of  said  William 
Gordon,  then  in  trust  to  pay  the  income  of  said  $32,000  to  any 
other  society  that  will  maintain  and  care  for  said  William  Gor- 
don, and  which  he  may  select,  and  to  pay  the  principal  of  said 
$32,000  to  such  society  as  shall  at  the  death  of  the  said  William 
Gordon  be  supporting  and  maintaining  him.'^ 

At  the  date  of  the  will  the  William  Gordon  therein  men- 
tioned was  an  inmate  of  the  institution  maintained  at  219  West 
Fourteenth  street  in  the  city  of  New  York  by  the  defendant 
"  the  Society  for  the  Relief  of  the  Destitute  Blind  of  the  city  of 
New  York." 

In  October,  1877,  William  Gordon  was  expelled  from  the 
home  of  the  said  society  for  refusal  to  comply  with  some  of  its 
rules,  and  has  never  since  been  an  inmate  of  the  institution  and 
refuses  to  become  an  inmate  thereof.  On  the  25th  of  August, 
1878,  the  said  William  Gordon,  after  he  became  acquainted  with 
the .  contents  of  said  will,  selected  the  defendant,  the  St. 
Joseph's  Home,  as  the  society  or  institution  to  care  for  and 
maintain  him,  and  he  has  ever  since  been  and  now  is  an  inmate 
of  the  last-named  institution,  and  is  cared  for  and  maintained 
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by  it  without  compensation.  In  May,  1879,  the  defendant, 
The  Society  for  the  Belief  of  the  Destitate  Blind,  having 
learned  of  the  provisions  of  Mr.  McCrackaa'a  will,  informed 
the  said  Gordon  that  they  wetre  ready  and  willing  to  care  for 
and  maintain  him  at  their  institution,  or  elsewhere,  during  his 
life,  in  conformity  with  the  requiremeiits  of  said  will ;  this  he 
refused. 

Jakn  E.  DeveUti  for  appellanta.  The  bequest  is  legal  and 
valid  and  contains  all  the  essentials  to  a  valid  trust  (  WUUama 
V.  WilUamSy  i  Sold.  61&-9  ;  HclmeSy  etc.y  v.  Mead  et  al.j  52  N. 
Y.  S32 ;  MoLoughlm  v.  MeLoughiin^  80  Batb.  468;  Frnjoersy 
JSaii%  V,  CaeeidyyExfryetCyet  oLy  79N.  Y.603;  Laws  of  1848, 
chap.  319,  §  6.)  Trusts  of  pergonal  property  may  be  created  in 
favor  of  persons  specified  or  to  be  selected  and  specified  in  the 
future.  {£iccklm  v.  JBucJdiny  1  Keyes,  141 ;  Holmee  v.  Mead^ 
62  N.  T.  848;  Perry  on  Trusts,  §  378;  1  R  8.  778,  §  1  [1 
B.  8.,  EduL  ed.,  727].)  The  St  Joseph's  Home  is  entitled  to 
the  income  of  the  fund  from  the  28d  day  of  August,  1878,  the 
date  when  the  beneficiary,  William  Goirdon,  sel^ted  it,  and  it 
took  upon  Itself  to  maintain  and  care  for  him.  (Laws  of  1848, 
chap.  319,  %  6 ;  PonjoerSy  JBa^a^r.  CaeeidyyJSa^ry supra;  Ferry 
on  Trusts,  §  378 ;  C^rietie  v.  Ph^ey  19  N.  Y.  898 ;  1  Bedf .  on 
Wills,  chap,  9,  §  30  c,  sub-div.  14, 16,  pp.  480,  481, 482 ;  J/^arris 
V.  BeifeSy  13  N.  Y.  278 ;  Tag^cM^  et  al.  v.  Murray  et  al.,  68  id. 
288 ;  Stewart  v.  ChavJkerey  2  Sandf.  Ch.  882;  i  Jarman  on 
Wills,  chap.  7,  p.  427 ;  Dae  ex  dem.  v,  I\imer,  2  DowL  &  B. 
398.)  The  St.  Joseph's  Home  is  also  entitled  to  the  income 
from  the  death  of  the  testator,  or  from  the  date  of  investing 
the  fund  to  the  26th  of  August,  1878.  (1  B.  8.  726 ;  MHpai^ 
rkk  V.  JahneMy  IS  N.  Y.  826 ;  GUmanY.  BeddinfftariyMid. 
19;  Maniee  v.  Manieey  43  id.  808,  886.)  In  the  oonstruotion 
of  the  will,  the  intention  of  the  testator  must  be  the  chief  point 
of  consideration,  and  the  surrounding  circumstances  must  be 
oonaidered  in  arriving  at  that  intention.  (4  Kenf  a  Oom.  686; 
Oromer  v.  Pinckney,  8  Barb.  Ch.  466 ;  Button  v.  Am.  Tract 
Sae.y  23  Vt  366;  Laah&r  v.  Laah&Ty  18  Barb.  106;  Poet  v. 
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Moover^  80  Barb,  312 ;  Earn  on  Exposition  of  Wills.)  The 
wordfi  '^  so  long  aa ''  in  the  clause  of  the  will  were  words  of  lim- 
itation, and  the  contingent  event  mast  be  in  existence  at  the 
death  of  the  testator  tQ  prevent  an  interim  or  hiatus  in  the 
ownership  of  the  fond,  and  if  not  existent  on  the  testator's 
death,  the  legacy  remained  in  the  trustees  charged  with  the  sap- 
port  of  Gordon,  unless  Gordon  exercised  the  right  of  selection 
given  him  in  the  will.  {Gooper  v.  Bems^f^y  8  Johns.  Ch.  382 ; 
5  id  459  \  6  Abb,  N,  C.  398.)  The  bequest  was  to  the  trus- 
tees to  hold  until  the  right  of  any  society  to  the  money  is  fixed 
by  the  death  of  Gordon ;  hence  as  the  estate  is  in  the  trustees, 
meanwhile  the  bequest  i^  not  held  in  suspension  or  rendered 
void  by  the  donee  being  undetermined  in  the  interim.  {OH/- 
man  v.  Beddmgtony  24  N.  Y»  15 ;  WiUiams  v.  WiUiams,  8 
id.  535 ;  Oyoena  et  al.  v.  The  Missionary  Society^  14  id.  380 ; 
Beekman  v.  Bonsor,  28  id.  298 ;  CoggeahaU  v.  PeUony  7  Johns. 
Ch.  292 ;  ShottweU  y.  Mott,  2  Sandf .  Ch.  46 ;  Wright  v.  Meth. 
.Ep.  (Zi^l  Hoffm.202;8  K  Y.525;  Pw«r«,i2B'aj,v.  Cbmrfy, 
JEbV,  et(kyetal.,  79  N.  Y.602.) 

Bobert  A.  Zivingstanand  Sidn^  S.  Jlarris  for  respondents. 
The  absence  of  Gordon  trom  defendant's  house,  such  absence 
arising  from  a  violation  of  its  rales  previous  to  the  testator's 
death,  does  not  impair  defendant's  right  to  the  legacy.  {Bbge- 
loom  V.  SaU^  24  Wend.  146 ;  Sliot  v.  EUot,  10  AJlen,  357 ; 
Jackson  v.  Wright,  3  Wend.  109.)  If  the  maintenance  of  Gor- 
don is  a  condition  to  defendant's  right  to  receive  the  legacy  and 
its  income,  the  neglect  of  defendant  to  maintain  him  must  be 
willful,  that  is,  a  failure  to  do  what  is  reasonably  required  of 
defendant^  and  as  the  defendant  has  done  all  in  its  power  to 
comply  with  the  will  consistent  with  a  proper  management  of 
its  institution,  it  is  entitled  to  the  income  of  the  legacy.  {In 
re  Cufmingham's  Willy  6  Jur.  [N.  S.]  902 ;  Turner  v.  Tibbett, 
2  Tounge  &  CoUyer's  C.C.  225;  1  Eoper  on  Legacies,  767.) 
Defendant  had  a  reasonable  time  after  the  testator's  death  to  ac- 
cept the  legacy,  and  by  accepting  it  the  defendant  has  become 
bound  to  support  Gordon.    {Gridley  v.  Cfridley,  24  2?.  Y. 


140  Livingston  et  al.  v.  Oobdon  et  aL  [Feb., 

Opinion  of  the  Coort,  per  Millbb,  J. 

130  ;  2  Eedfield  on  Wills,  301  [3d  ed.] ;  SnvUh  v.  Jetoett,  40 
N.  H.  630.)  If  upon  a  true  construction  of  the  will  the  main- 
tenance of  Gordon  at  the  home  of  defendant  is  a  condition,  it 
is  a  condition  subsequent,  and  the  legacy  vested.  {Martin  v. 
BaUoUy  13  Barb.  135 ;  BommiU  v.  Bedford,  6  T.  R  684 ; 
FirOey  v.  Kingy  3  Pet.  346,  374.) 

MiLLEB,  J.  There  can,  we  think,  be  no  doubt  as  to  the 
validity  and  legality  of  the  bequest  made  by  the  testator  which 
is  the  subject  of  this  controversy,  and  the  only  question  pre- 
sented is  as  to  the  construction  to  be  placed  upon  the  language 
employed  and  the  terms  and  conditions  upon  which  the  bequ^t 
was  made. 

By  the  will  of  the  testator  he  gave  to  his  executors  the  sum 
of  $32,000*  in  trust,  to  invest  the  same  and  pay  over  the  inter- 
est to  the  New  York  Home  of  tlie  Blind,  so  long  as  that 
institution  should  maintain  and  care  for  William  Gordon,  who 
is  stated  to  be  an  inmate  of  the  same ;  and  in  case  he  shall  be 
cared  for  during  the  balance  of  his  natural  life,  then  the  prin- 
cipal sum  was  to  be  paid  to  the  institution.  In  case  the  society 
ceased  to  exist  or  to  maintain  an  ins^tution  suitable  for  the 
care  of  the  blind  during  the  life  of  Gordon,  then  the  income 
was  to  be  paid  to  any  other  society  that  would  maintain  and 
care  for  Gordon,  which  he  might  select,  and  the  principal  should 
be  paid  to  such  society  as  should  at  the  death  of  Gordon  be 
supporting  and  maintaining  him. 

Although  Gordon  was  an  inmate  of  the  institution  at  the 
time  of  the  making  of  the  will,  he  had  left  at  the  time  of  the 
testator's  death.  The  will  speaks  from  the  latter  date,  accord- 
ing to  a  well-settled  rule  of  law,  and  it  must  be  construed  hav- 
ing in  view  the  purpose  designed  to  be  accomplished.  The 
intention  of  the  testator  evidently  was  to  accomplish  two  ob- 
jects :  first,  the  support  of  Gordon ;  and  second,  to  make  a 
bequest  to  the  institution  for  the  benevolent  purposes  for  which 
it  was  organized  and  carried  on.  These  were  co-ordinate  and 
of  equal  consequence  in  his  mind,  and  both  are  to  be  attained 
if  practicable.    The  statement  in  the  will  that  Gordon  was 
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"an  inmate  of  the  institution"  alone  is  of  no  importance 
if  the  testator's  intention  can  otherwise  be  carried  into 
effect  The  words  employed  were  merely  intended  as  a 
designation  of  the  beneficiary  and  were  not  a  condition  of 
the  bequest.  If  Gordon  had  left  without  cause,  prior  to  the 
testator's  death,  certainly  it  could  not  affect  the  right  of  the 
society  to  the  legacy  if  it  was  willing  to  conform  to  the  condi- 
tions imposed  by  the  testator.  The  whim  and  caprice  of  Gor- 
don could  not  control  the  right  to  the  legacy ;  and,  unless  there 
was  a  refusal  to  support  him,  and  to  comply  with  the  require- 
ments of  the  testator  after  the  bequest  was  known  to  the 
society,  the  right  to  the  same  reinains  unaffected.  The  legacy 
is  not  bequeathed  to  Gordon  solely,  and  he  has  only  an  interest 
in  it  to  the  extent  of  a  support  for  life,  which  consists  in  the 
performance  by  the  society  of  the  obligations  required  by  the 
testator's  will.  His  right,  then,  is  not  in  any  sense  to  the  leg- 
acy, but  his  claim  is  upon  the  society ;  or  if  it  fails  to  conform 
to  the  requirements  of  the  will,  upon  such  other  society  as  may 
be  substituted  in  its  place.  The  society  is  entitled  to  the  in- 
come, and  in  conformity  with  the  will  must  maintain  Gordon, 
not  from  the  income  derived  from  the  legacy,  but  out  of  such 
funds  as  it  may  have  from  all  sources  of  revenue. 

These  remarks  bring  us  to  a  consideration  of  the  question 
whether  the  society  has  failed  substantially  to  comply  with  the 
terms  imposed  by  the  testator,  or  done  any  act  which  forfeits 
its  right  to  the  legacy.  Upon  learning  of  the  provisions  of  the 
will  through  the  medium  of  its  proper  officer,  Gordon  was 
notified  in  writing  that  the  society  was  ready  and  willing  to 
care  for  and  maintain  him  at  its  institution  or  elsewhere  dur- 
ing his  life,  in  conformity  with  the  will  of  the  testator.  We 
think  the  expulsion  of  Gordon  prior  to  the  death  of  the  testa- 
tor has  nothing  to  do  with  the  right  of  the  society  after  his 
death,  and  the  real  question  is  whether  it  was  since  then  and 
at  the  present  time  it  is  ready  and  willing  to  accept  the  legacy. 
We  do  not  deem  it  necessary,  therefore,  to  inquire  whether 
the  expulsion  of  Gordon  was  or  was  not  without  sufficient 
cause,  and  it  is  enough  to  say  that  when  the  society  ceases  to 


142  LiTiKGffroK  et  aL  v.  Gto&DOK  6t  aL  [Feb., 

Opinion  of  the  Coart,  pet  Milleb,  J. 

support  Gordon  and  to  carry  out  the  benevx)lent  object  of  the 
testator  in  tliis  respect,  it  Will  be  time  to  consider  whether  it 
has  forfeited  all  right  to  claim  the  benefits  of  the  legacy  in 
question.  And  until  this  period  arrives,  it  must  be  held  that 
its  right  to  receive  the  interest  is  dear  and  beyond  any  ques- 
tion. 

It  evidently  intended,  by  tlie  notice  given  to  Gordon,  to 
obviate  objections  of  all  kinds,  for  it  virtually  agrees  to  sup^ 
port  him  at  any  place  which  may  be  reasonably  designated. 
The  terms  of  the  bequest  do  not  require  absolutely  and  une- 
quivocally that  the  institution  shall  maintain  and  support 
Gordon  within  its  own  precincts;  but  if  for  any  sufficient 
reason  he  cannot  conform  to  the  rules  and  regulations,  he  may, 
within  the  terms  of  the  notice  given  to  him,  select  some  other 
institution  or  place  at  its  expense  and  thus  be  cared  for  and 
supported.  Gordon  has  a  right  to  return  arid  become  an  in- 
mate of  the  institution ;  and  while  he  is  bound  to  observe  all 
reasonable  rules  of  the  "  Home,"  if  f  o^  any  just  cause  this  cannot 
be  done,  he  may  be  maintained  at  its  expense  in  some  other 
similar  institution.  If  he  chooses  to  refuse  to  accept  the  offer 
to  maintain  him,  and  to  be  absent  without  cause,  it  jdoes  not 
take  away  the  right  to  the  l^acy.  {Hogeboom  v.  HaJl^  24 
Wend.  146 ;  Jackson  v.  Wiffhtj  8  id.  109.)  The  maintenance 
of  Gordon  is  a  condition  appended  to  defendant's  right  to 
receive  the  legacy  and  the  income,  and  if  the  society  fail  to 
perform  what  is  reasonably  demanded  in  this  respect,  and  will- 
fully or  unjustly  refuse  to  render  the  support  required,  or 
impose  any  unjust,  onerous  or  improper  conditions  or  restric- 
tions, such  conduct  would  necessarily  forfeit  its  right  to  the 
legacy.  There  must  be  a  reasonable,  fair  and  substantial  per- 
formance of  the  condition ;  and  when  this  is  done  it  is  suffi- 
cient. {Tanner  v.  TehbuU^  3  T.  &  Ool.  925 ;  Koper  on  Lega- 
cies, 767.) 

It  may  also  be  remarked  that  by  the  acceptance  of  the  legacy 
by  the  society  it  became  lawfully  bound  to  support  Gordon 
{Ghridley  v.  aridley,  24  K  T.  180 ;  2  Redf.  on  Wills  [2d  ed.], 
804);  and  this  without  regard  to  the  condition  whether  the 
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income  ie  safficient  for  that  parpoee  {Smith  r.  Jeweity  40  K.  H. 
530) ;  and  however  bnrdeueome.    (2  Bedf .  on  Wills,  304.) 

The  support  of  Gordon  at  the  "  Home  ^\  of  the  defendant  is  a 
condition  to  be  performed  after  the  acoeptance  of  the  bequest ; 
and  while  a  beneficial  interest  is  given  in  the  legacy,  it  is  re- 
quired that  Gt>rdon  should  be  maintained.  His  maintenance 
is  a  condition  subsequent ;  and  when  it  becomes  impossible  to 
perform  such  a  condition,  the  estate  will  not  be  defeated  or  for- 
feited. {Martin  v.  BaUou^  13  Barb.  135 ;  Dommett  v.  Bedford^ 
6  Term  R  684;  Fvrday  v.  King'^  Lessee^  3  Pet.  316,  374.) 
In  such  eases  the  estate  continues  the  same  as  if  no  conditioti 
was  attached.  If  Q-ordon  refuses  to  return  and  live  at  defend- 
ant's institution  or  to  be  provided  for  according  to  the  offer 
made  to  him,  thus  rendering  it  practically  impossible  for  the 
society  to  bestow  upon  him  the  benefits  intended  by  the  legacy, 
it  cannot  affect  its  right  to  the  same.  The  reasonable  and 
true  construction  of  the  condition  of  his  support  is,  that  the 
testator  only  intended  that  he  should  be  maintained  there  if 
he  BO  desired,  and  that  he  was  not  absolutely  bound  to  live 
there.  In  the  latter  case,  however,  it  TY'as  not  designed  that 
his  refusal,  which  renders  a  strict  performance  impossible, 
should  deprive  the  society  of  the  legacy. 

These  views  lead  to  the  conclusion  that  the  devise  to  the  de- 
fendant was  valid  in  law  and  that  it  has  not  been  forfeited, 
and  it  remained  vested  in  the  defendant  until  an  absolute  fail- 
ure to  support  Gordon  as  required,  in  case  he  was  willing  to  be 
supported,  or  until  the  society  shall  cease  to  have  a  lawful  ex- 
istence or  to  maintain  an  institution  suitable  for  the  care  of 
the  blind  during  the  life  of  Gordon. 

A  further  result  also  follows,  which  is  that  the  defendant, 
8t.  Joseph's  Home  for  the  Aged,  has  no  interest  in  or  right  to 
the  legacy  in  question.  Nor  has  Gordon  any  right  of  selec- 
tion under  the  circumstances  existing,  or  any  claim  upon  the 
legacy  otherwise  than  herein  stated.  The  time  has  not  arrived 
when  he  is  entitled  to  exercise  any  such  right,  and  his  choice 
is  of  no  avail.  Nor  is  it  essential,  in  the  present  aspect  of 
affairs,  that  any  provision  should  be  made  in  anticipation  of 
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the  society  for  any  reason  ceasing  to  support  Gordon  during 
liis  life,  as  in  sucli  a  contingency  ample  relief  could  be  obtained 
as  already  indicated. 

We  have  given  due  consideration  to  the  various  points 
and  suggestions  made  by  the  several  counsel,  and  we  dis- 
cover no  occasion  to  change  the  judgment  of  the  Special 
Term,  except  that  portion  of  it  which  makes  a  final  disposition 
of  the  principal  of  the  fund,  and  directs  that  in  case  the  Society 
for  the  Relief  of  the  Destitute  Blind  shall  during  the  life  of 
William  Gordon  be  not  supporting  and  maintaining,  or  be  un- 
willing to  maintain  and  support  him  at  its  own  institution  or 
elsewhere  at  any  time  during  his  natural  life,  the  executors 
shall  pay  the  balance  to  the  residuary  devisee.  No  facts  ap- 
.  pear  which  require  any  such  provision  to  be  made,  and  it  will 
be  sufficient  to  make  such  a  disposition  of  the  fund  when  ren- 
dered necessary  by  the  happening  of  the  contingency  which 
requires  it,  and  until  then  it  is  not  authorized.  In  this  respect 
the  decree  should  be  modified;  and  otherwise  it  must  be 
affirmed,  and  neither  party  should  have  costs  as  against  the 
other  upon  this  appeal. 

FoLOEB,  Ch.  J*.  I  concur  in  this  result  and  in  the  opinion, 
but  wish  to  add  some  words. 

The  opinion  says  that  Gordon  is  "  bound  to  observe  aU  rea- 
sonable rules  and  regulations  of  the  home."  As  a  general 
proposition,  this  is  trae.  But  what  may  be  reasonable  rules 
and  regulations  of  the  home  for  its  patients  in  general  may  not 
be  reasonable  for  one  taken  within  its  walls  in  the  circumstances 
and  under  the  conditions  wherein  Gordon  is  to  be  received. 
For  instance,  no  one  in  this  community  can  reasonably  object 
that  the  home  should  have  religious  observances,  under  rules 
and  regulations  applicable  to  all  patients,  or  patients  who  come 
into  it  as  a  favor  sought  by  them.  But  in  such  a  case  as  that 
of  Gordon,  who  is  more  like  a  patient  who  confers  a  favor  by 
going  into  it,  and  who  need  not  be  taken  or  go  unless  it  is 
with  the  will  and  wish  of  the  home,  I  think  that  there  should 
be  a  scrupulous  regard  for  the  compunctions  or  even  whims  of 
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Lis  religions  feeling ;  that  his  desires  or  his  repugnances  in 
that  respect,  be  they  convictions  of  faith,  or  prejudices  of  sect, 
or  blind  followings  of  early  training,  should  be  yielded  to  and 
accommodated  ;  and  that  he  should  not  be  required  by  general 
rules  or  otherwise  to  attend  religious  services  that  are  not 
agreeable  to  him. 

All  concur  with  Miller,  J.,  except  Eapallo,  J.,  dissenting, 
and  Andrews,  J.,  concurring  in  result. . 

Judgment  afiirmed  as  modified  in  accordance  with  opinion 
of  Miller,  J. 


Emma  S.  Falkland,  as  Administratrix,  etc..  Appellant,  v.  The 
St.  Nicholas  National  Bank  of  New  York. 

The  firm  of  R.  BroB.,  ship  brokers,  having  become  embftrrassed  in  business, 
caased  the  moneys  thereafter  received  by  them  in  their  business  as 
agents  for  others,  to  be  deposited  with  defendant  in  the  name  of  their 
book-keeper,  plaintiff's  intestate,  in  order  to  protect  such  funds  from 
being  attached  by  their  creditors  and  that  they  might  be  paid  over  to  the 
parties  entitled  thereto.  Defendant  having  discounted  a  note  for  said 
firm,  when  it  became  due  charged  it  to  said  account  and  refused  to  pay 
over  the  amount  so  deducted  to  plaintiff.  In  an  action  to  recover  the 
amount  so  retained,  hdd,  that  defendant  was  not  entitled  to  set  off  the 
amount  of  the  note  against  the  deposits,  as  the  deposits  were  not  the 
property  of  R.  Bros.,  bat  were  deposited  and  held  in  trust  for  the  benefit 
of  those  for  whom  the  moneys  were  received. 

Also,  held,  that  it  was  immaterial  that  none  of  the  parties  entitled  to  the 
deposits  had  made  claim  therefor,  as  they  could  enforce  their  claims 
against  the  plaintiff. 

Also,  JiM,  that  it  was  immaterial  that  defendant  was  not  notified  that  said 
intestate  so  held  the  funds  in  trust;  that  the  deposits  being  in  his  name  he 
was  under  no  obligation  to  give  notice  that  others  had  an  interest 
therein. 

Also,  hM^  that  the  discharge  of  R.  Bros,  in  bankruptcy  did  not  affect  the 
rights  of  the  parties  for  whose  benefit  these  deposits  were  made ;  that 
such  discharge,  while  it  might  destroy  the  claims  against  them,  did  not 
deprive  those  for  whom  the  funds  were  deposited  of  their  right  thereto. 

Falkland  v.  St,  NichoUu  Nat,  Batik  (21  Hun,  450),  reversed. 

(Argued  January  28,  1881 ;  decided  February  11, 1881.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  J^une  11,  1880,  affirming  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury  and  affirming  an  order  denying  a  motion  for  a 
new  trial.    (Reported  below,  21  Hun,  450.) 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
impaid  on  account  for  moneys  deposited  by  George  F.  Falk- 
land, plaintifiPs  intestate. 

The  facts  found  by  the  referee  are  substantially  as  follows : 

The  firm  of  Ruger  Bros,  were  for  several  years  prior  to  the 
13th  of  July,  1866,  shipping  merchants  or  brokers,  doing  bus- 
iness in  the  city  of  New  York  as  ship  brokers  or  agents  ;  the 
business  of  the  firm  consisted  in  chartering  vessels,  collecting 
freight  moneys  on  vessels  consigned  to  them,  find  acting  as 
agents  for  a  line  of  steamships ;  the  moneys  received  by  them 
in  the  business  6f  their  agency  they  formerly  deposited  in  their 
bank  account ;  but  about  the  time  named  the  firm  became  em- 
barrassed in  business,  and  in  consequence  thereof,  and  in  order 
to  keep  the  funds  received  and  to  be  received  by  them  in  the 
course  of  their  said  business  from  being  attached  by  their  cred- 
itors, and  for  the  benefit  of  those  entitled  thereto,  they  on 
said  13th  of  July,  1866,  caused  an  account  to  be  opened  by 
plaintiffs  intestate  who  was  their  book-keeper  in  defendant's 
bank,  and  thereupon  and  until  the  20th  of  August  following, 
the  moneys  and  checks  received  in  the  course  of  the  business 
were  deposited  in  said  account  to  the  credit  of  Falkland.  At 
this  time,  and  until  July  26th,  Ruger  Bros,  continued  to  deposit 
their  own  money  in  their  own  account  with  the  Com  Exchange 
Bank.  In  receiving,  depositing  and  paying  out  said  moneys, 
Falkland  acted  solely  under  the  directions  and  instructions  of 
Ruger  Brothers  for  whom  he  continued  to  be  book-keeper,  and 
their  business  continued  to  be  transacted  in  all  respects  in  the 
same  manner  as  before  such  account  was  opened,  except  that 
said  moneys  were  so  deposited  in  the  name  of  Falkland.  Prior  to 
the  23d  day  of  July,  1866,  the  defendant  received  in  the  reg- 
ular course  of  their  business,  and  discounted  a  note  made  by 
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Baid  Ruger  Brothers  for  the  ^nm  of  $1,793,  which  said  note 
matured  and  became  payable  on  that  day,  on  which  day  defend- 
ant charged  it  to  the  account  of  Falkland,  who  had  no  connec- 
tion therewith,  nor  was  the  note  payable  at  defendant's  bank. 
On  August  16,  1866,  there  was  on  deposit  with  diefendant  to 
plaintiffs  credit  the  sum  of  $2,000.  Falkland  on  that  day  pre- 
sented to  defendant  a  check  for  $2,000,  to  draw  the  remainder 
of  said  deposits ;  defendant  declined  to  honor  said  check,  but 
offered  to  pay  plaintiff  the  difference  between  the  said  balance 
of  $2,000,  and  the  amount  of  said  note  for  $1,793,  which  plaint- 
iff declined  to  receive.  In  the  summer  of  1866  Ruger  Bros,  be- 
came bankrupt,  and  on  the  30th  day  of  April,  1869,  received 
their  discharge  in  bankruptcy ;  the  schedules  of  creditors  in  the 
proceedings  in  bankruptcy  embraced  all  of  the  creditors  of  said 
firm,  including  by  name  the  defendant  herein. 

Cecil  Comypbetl  Higgina  for  appellant.  A  contract  is  the 
basis  upon  which  is  founded  the  whole  relation  between  a 
bank  and  its  depositor.  {Marine  Bk,  v.  FvUon  J54.,  2  Wall. 
252;  6  id.  663 ;  Matter  of  FramMin  Bh,  1  P^ge,  249 ;  Com. 
Bk.  of  Alhcmy  v.  Hughes,  17  Wend.  94;  Marsh  v.  The 
Oneida  Cent.  Bk.,  84  Barb.  298;  Daumes  v.  Phcmix  Bk.,  6 
Hill,  397;  Winter  v.  Bk.  of  N.  Y.,  2  Cai.  337;  Jordan  v. 
JSToL  Shoe  and  Leather  Bk.,  74  N.  Y.  473.)  If  the  relation 
between  banker  and  depositor  be  that  of  debtor  and  creditor, 
and  be  founded  upon  a  contract,  then  the  terms  of  that  con- 
tract mnst  be  carried  out.  {Mason  v.  First  Nat.  Bk.  of  Lock 
Baven,  Phil.  "  Weekly  Notes  of  Cases,"  Thursday,  Dec.  16, 
1880,  vol.  9,  No.  17,  pp.  265-267;  22  Alb.  L.  J.,  No.  21,  p. 
412;  Tassel  v.  Cooper,  67  Eng.  Com.  L.  R.,  9  Man.,  G.  &  S. 
50y,  533,  535 ;  Simms  v.  Brittain,  4  B.  &  Ad.  375 ;  Watts  v. 
Chrystie,  11  Beav.  546;  13  Jur.  244,  845;  18  L.  J.  Ch.l73; 
LAmd  V.  Seamen^s  Sav.  Bk.,  37  Barb.  129 ;  S.  C,  23  How. 
Pr.  258 ;  Trigg  v.  Hite,  17  Abb.  Pr.  436 ;  Swartwout  v.  Me- 
cham,ios^  Bk.,  5  Den.  555 ;  56  N.  T.  544 ;  Mason  v.  The  First 
Nat.  Bk.  of  Lock  Hamen,  Alb.  L.  J.,  Nov.  20,  1880,  p.  412; 
**  Weekly  Notes  of  Cases,"  Dec.  16,  1880,  p.  265 ;  Yam,  Alen 
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V.  Am.  Ecch.  Bk,y  52  N.  T.  1 ;  Jorda/n  v.  J^at,  Shoe  and 
leather  £k.y  74  id.  477 ;  Patterson  v.  Patt&nm,  69  id.  574.) 
To  entitle  the  defendant  to  a  setoff,  he  must  plead,  or  give 
notice  of  the  same.  {Bates  v.  Bosekrans^  87  N.  Y.  409; 
Clough  V.  Murray y  9  Abb.  Pr.  97 ;  Am.  Dock  and  Improve 
ment  Co.  v.  Stanley ^  40  N.  Y.  Supr.  539;  Patterson y.  Pat- 
terson^ 59  N.  Y.  574,  679,  581 ;  Jordan  v.  Nat.  Shoe  and 
Leather  Bk,^  74  id.  467,  471-2.)  The  bank  having  accepted 
the  deposit  was  bound  to  return  it  to  the  depositor  on  demand. 
{Bk.  of  Lock  Haven  v.  Mason^  supra  [Penn.],  Alb.  L.  J., 
Nov.  20,  1880,  p.  412 ;  Saltus  v.  Everett,  20  Wend.  268 ; 
Com.  Bk.  of  Albany  v.  Hughes,  17  Wend.  94-100.)  Ruger 
Brothers  would  have  been  guilty  of  fraud,  and  subject  to  ar- 
rest, if  they  had  not  protected  these  trust  moneys  by  deposit- 
ing them  as  they  did,  under  advice  of  counsel,  in  the  name  of 
Falkland.  {Roebling  v.  Duncan,  8  Hun,  602 ;  67  N".  Y.  598.) 
A  complaint  containing  a  statement  of  the  facts,  constituting 
a  cause  of  action  on  contract,  sustained  by  proof  of  such  facts 
upon  the  trial,  authorizes  a  recovery,  although  the  complaint 
is  in  form  for  a  conversion  and  the  summons  in  the  action  is 
for  relief.  {Conaughty  v.  Nichols,  42  N.  Y.  83 ;  Ledvnch  v. 
McKem,  53  id.  376 ;  Austin  v.  Rawdon,  44  id.  63 ;  Oreen- 
tree  v.  Rosenstock,  61  id.  588 ;  Graves  v.  Waite,  59  id.  156 ; 
Gordon  v.  Hostetter,  37  id.  104;  Vilmar  v.  SchaJl,  61  id.  564; 
Needer  v.  Cooley,  2  Hun,  74 ;  Beard  v.  Totes,  id.  466 ;  Ladd 
V.  ArkeU,  37  N.  Y.  Supr.  35 ;  Enapp  v.  Roche,  id.  395 ;  Code 
of  Civil  Proc.  519,  540,  722,  723 ;  Conaugkty  v.  Nichols,  42 
N.  Y.  83 ;  Graves  v.  Waite,  59  id.  156.) 

George  W.  Parsons  for  respondent.  A  bank  has  a  general 
lien  on  all  moneys  and  funds  of  a  depositor  in  its  possession 
for  the  balance  of  a  general  account.  (Morse  on  Banking,  42, 
45 ;  The  Commercial  Bank,  etc.  v.  Hughes,  17  Wend.  94 ; 
Scott  V.  Franklin,  16  East,  428;  Brandas  v.  Barnett,  12 
Clark  &  Finn.  App.  Cas.  787 ;  Curry  v.  JUisa,  10  Exch.  153 ; 
J£isa  V.  Curri^,  35  L.  T.  [N.  S.]  414;  1  App.  Cas.  554.) 
Independent  of  any  lien,  the  defendant  had  a  right  to  set  off 
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any  matured  claims  it  had  against  Buger  Brothers,  to  the 
demand  of  plaintiflE  in  this  action.  {JDriggs  v.  Rochiodl^  11 
Wend.  504,  508;  Waterman  on  Set-oflf,  §  197;  Gaines  v. 
Briabwn,  13  Johns.  9 ;  2  R.  S.  355 ;  3  id.  615  [6th  ed.], 
sub.  10,  to  §  12;  Code  of  Civil  Procedure,  §  502,  sub.  3.) 
The  moneys  were  the  funds  of  Kuger  Brothers,  for  the 
purposes  of  the  set-oflf  claimed  in  this  action.  {Ferris 
V.  Va/n  Vechtmj  73  N.  Y.  113,  121 ;  Levy  v.  Ca/ormaghy  2 
Bosw.  100 ;  Morse  on  Banta'ng,  45 ;  Miaa  v.  Currie^  35  L.  T; 
[N.  8.]  414;  Sheridan  v.  Tfie  Mayor,  etc.,  68  N.  Y.  30 ;  Vaai 
Alen  V.  Am.  Nat.  Bk.,  52  id.  1 ;  Bh.  of  Lock  Haven  v.  Mason 
[Penn.  Supr.  Ct,  June  Term,  1880],  22  Alb.  L.  J.  412.)  The 
complaint  does  not  possess  the  elements  of  a  complaiiit  on  con- 
tract. {Gonaughtyy.  Nicholas,  42  N.  Y.  83,  87;  Soger  v. 
Blain,  44  id.  445 ;  Andrews  v.  Bond,  16  Barb.  642 ;  Ross  v. 
Maiher,  51  JST.  Y.  108 ;  Anderson  v.  EiU,  53  Barb.  238,  246 ; 
Qidntard  v.  Newton,  5  Kobt.  72,  80 ;  Seiiderson  v.  Jackson, 
9  Abb.  [N.  S.]  293,  303.) 

Milleb,  J.  The  rule  that  a  bank  has  a  general  lien  upon 
all  moneys  or  funds  in  its  possession  belonging  to  the  depositor 
is  a  part  of  the  law  merchant  and  well-established  in  commer- 
cial transactions.  It  rests  upon  the  principle  that  as  the  de- 
positor is  indebted  to  the  bank  upon  a  demand  which  is  due, 
the  funds  in  its  possession  may  properly  and  justly  be  applied 
in  payment  of  such  debt,  and  it  has  therefore  a  right  to  retain 
such  funds  until  payment  is  actually  made. 

The  right  to  make  an  application  of  such  funds  also  arises 
from  the  contract  implied  to  exist  from  the  relation  of  the 
parties  and  by  operation  of  law.  Mere  possession,  however,  is 
not  of  itself  sufficient  to  maintain  the  lien ;  but  the  debt  to  the 
bank  must  have  matured,  and  then  each  may  counter-claim, 
set-oflE  or  recoup  the  same  as  any  other  debtors.  The  relation 
is  one  which  is  mutual  and  can  only  exist  where  the  demands 
are  of  the  character  indicated,  and  where  each  of  the  parties  is 
a  debtor  to  the  other.  {Jordan  v.  Nat.  Shoe  cfe  Leather  Bank,  74 
X.  Y.  472.)    The  rule  stated  does  not  interfere  with  the  right 
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of  third  parties,  whose  moneys  have  become  mingled  with 
those  belonging  to  the  depositor^  to  assert  and  maintain  ^  claim 
to  th&same  while  in  possession  of  the  bank,  and  by  an  action  to 
recover  the  amount  thus  deposited.  (  Vcm  Aim  v.  The  Amerir 
can  National  Banh^  52  N:  T.  1.)  It  must  be  made  clear 
that  the  moneys  deposited  actually  belong  to  the  person  from 
whom  the  account  is  due  to  entitle  the  bank  to  apply  them  in 
payment  of  its  demand.  Conceding  that  the  moneys  are  ap- 
plicable, even  although  they  are  deposited  by  and  in  the  name 
of  another,  the  same  as  if  in  the  name  of  the  actual  owper,  the 
fact  of  ownership  must  be  made  to  appear  and  it  mnst  be 
shown  satisfactorily  that  such  owner  is  the  person  indebted  to 
the  bank  and  really  entitled  to  the  funds  deposited.  The 
claim  of  the  defendant  in  this  case  is  baaed  upon  the  theory 
that  the  money  was  received  by  the  Ruger  Brothers,  as  ship- 
ping merchants  or  brokers,  and  was  really  deposited  for  their 
benefit,  and  became  liable  for  their  debt,  which  had  matured,  to 
the  bank. 

The  question  then  arises  whether  the  moneys  deposited  were 
the  funds  of  the  firm  for  the  purposes  of  the  set-oflf  claimed 
by  the  defendant.  The  testimony  upon  the  trial  established 
tliat  the  deposits  made  by  the  plaintiff's  intestate  were  moneys 
received  in  the  ordinary  course  of  the  business  of  Kuger  Broth- 
ers as  agents  and  ship-brokers,  on  accoqnt  of  vessels  consigned 
to  them  for  freights  collected,  as  well  as  moneys  p^id  to  meet 
certain  liabilities  of  a  firm  of  shippers.  These  moneys  did 
not  belong  to  Ruger  Brothers,  npr  to  the  plaintiff's  intestate, 
but  to  the  captains  of  vessels  and  to  other  parties,  and  only  a 
very  inconsiderable  percentage  would  be  coming  to  Ruger 
Brothers  for  commissions,  They  were  deposited  in  the  name 
of  plaintiff's  intestate,  on  account  of  .the  financial  embarrass- 
ments of  Ruger  Brothers,  for  safe-keeping  and  iu  order  that 
they  might  be  paid  over  to  the  parties  to  whom  they  actually 
belonged.  Cfpon  this  evidence  the  court  upon  the  trial  found 
that  Ruger  Brothers,  in  the  course  of  their  business,  received 
various  sums  of  money  on  account  of  captains  of  vessels,  and 
on  account  of  various  freights  of  vessels,  consigned  to  them, 
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and  deposited  such  moneys  in  their  bank  account.  That  they 
became  embarrassed  in  business,  and  in  consequence  thereof 
and  in  order  to  keep  the  fund  received  by  them  from  being  at- 
tached by  creditors,  the^  caused  an  account  to,  be  opened  by 
their  book-keeper,  the  plaintiff's  intestate  in  defendant's  bank, 
and  the  moneys  and  checks  receiv^4  ^^i^  deposited  in  said 
bank  to  the  credit  of  the  plaintiff's  intestate.  It  thus  appears 
that  tlie  moneys  in  question  were  not  actually  the  property  of 
Buger  Brothers,  aud  they  had  no  right  or  title  to  the  same,  and 
the  defendant's  denaand  was  not  the  subject  of  set-off  or  recoup- 
ment against  such  moneys.  They  belonged  to  and  were  tlie 
property  of  the  consignees  and  the  persons  for  whom  they  had 
been  collected  and  received,  and  were  deposited  solely  for  their 
benefit. 

The  dealings  of  Buger  Brothers  were  of  a  confidential  char- 
acter, and  the  moneys  were  received  by  them  in  trust  and  de- 
posited on  account  of  the  cestuia  q^e  trust.  Having  knowledge 
of  their  own  insolvency,  Buger  Brothers  were  justified  in  pro- 
tecting the  funds  of  the  parties,  in  whose  behalf  they  were  act- 
ing as  agents,  from  being  liable  to  be  applied  to  the  payment  of 
their  debts^  and  by  depositing  the  moneys  in  the  name  of  the 
plaintiff's  intestate  they  did  nqt  deprive  the  creditors  for  whose 
benefit  the  deposit  was  made  of  their  right  tp  the  same,  or  ap- 
propriate them  to  the  payment  of  the  demand  \^hich  the  bank 
held  against  that  firm.  Th^  rule  that  when  moneys  held  in' 
trust  have  been  mingled  with  other  moneys  of  the  trustees^  so 
as  to  be  undistinguishable,  the  oeetui  qice  trust  cannot  claim 
a  specific  lien  upon  the  property  or  funds.  Ferris  v.  Yan 
Veckten  (73  N.  Y.  113),  has  no  application  when  t^he  money  is 
held  in  trust  tq  pay  certain  creditors,  and  cannot  be  invoked  to 
uphold  the  defendant's  claim  to  the  funds  in  question  in  the 
case  at  bar,  as  these  moneys  have  never  lost  their  original  char- 
acter, and  have  never  been  mingled  with  the  moneys  of  Buger 
Brothers,  but  on  the  contrary  were  especially  deposited  and 
set  apart  in  the  name  of  a  third  person  for  a  specific  purpose, 
and  therefore  cannot  be  regarded  in  any  respect  as  moneys  of 
Buger  Brothers  by  whom  they  were  originally  received ;  nor 
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does  it  aid  the  defendant  because  it  does  not  appear  that  any  of 
the  creditors  of  Ruger  Brothers  have  made  any  claim  for  the 
same. 

It  is  a  sufficient  answer  to  this  objection  to  Say  that  the 
creditors  for  whom  they  were  set  ajpart  were  entitled  to  the 
moneys,  and  have  the  right  to  enforce  their  claim  to  the  same 
by  instituting  an  action  for  that  purpose,  or  by  compelling  the 
plaintife  to  pay  over  such  sums  as  the  intestate  received  and 
held  in  trust  for  their  benefit.  The  right  of  such  creditors  is 
paramount  and  supreme  over  the  claim  of  the  defendant,  as 
the  moneys  were  expressly  deposited  for  and  were  to  be  paid 
to  them,  according  to  their  respective  interests.  It  never  be- 
longed to  Ruger  Brothers,  was  not  liable  for  their  debts,  and 
not  having  been  mingled  with  their  funds,  cannot  be  claimed 
on  any  such  ground.  Nor  is  it  an  apswer  to  the  position  that 
the  plaintifiPs  intestate,  in  makin^^  the  deposit,  acted  as  the 
agent  and  trustee  of  the  person  for  whom  the  money  was  re- 
ceived, that  the  defendant  never  dealt  with  the  plaintiff's  in- 
testate as  trustee,  or  had  any  notice  or  knowledge  that  he 
claimed  to  act  in  that  capacity.  The  deposit  being  in  the 
plaintiff's  intestate's  name  alone,  and  not  for  Ruger  Brothers, 
he  was  under  no  obligation  and  owed  no  duty  which  required 
that  he  should  notify  the  defendant  that  he  held  the  funds  in 
trust,  or  that  other  parties  besides  himself  had  an  interest  in 
the  deposits.  It  could  not  affect  the  defendant's  rights  in  any 
sense,  because  it  had  no  notice,  as  it  had  no  claim  whatever, 
and  no  reason  for  relying  upon  a  f imd  deposited  in  the  name 
of  another  for  the  payment  of  its  debt  against  Ruger  Brothers. 
In  fact,  from  the  deposit  itself  the  defendant  had  notice  that 
the  funds  belonged  to  the  depositors  and  not  to  Ruger  Broth- 
ers, and  without  proof  that  they  actually  belonged  to  Ruger 
Brothers,  it  had  no  right  to  appropriate  or  to  claim  these  mon- 
eys for  the  payment  of  its  demand. 

It  is  urged  that  the  claims  of  the  creditors  were  cut  off  by 
the  discharge  of  Ruger  Brothers  in  bankruptcy.  If  Ruger 
Brothers  set  apart  these  moneys  for  the  benefit  of  those  for 
whom  they  were  received,  they  created  an  express  trust  in 
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their  behalf ;  and  as  the  money  belonged  to  them,  a  discharge 
in  bankruptcy,  while  it  might  destroy  their  daim  against  Ruger 
Brothers,  would  not  deprive  them  of  the  right  to  the  fund 
which  had  been  reserved  and  deposited  in  the  name  of  the 
plaintifPs  intestate  on  their  behalf.  In  no  contingency  did 
the  fund  belong  to  Ruger  Brothers,  and  the  defendant  had  no 
right  or  title  to  it  whatever,  nor  any  claim  to  set  oflf  its  de- 
mand against  it.  Upon  no  other  ground  can  the  claim  of  the 
defendant  be  upheld,  and  after  a  careful  examination,  we  are 
brought  to  the  conclusion  that  the  judge  erred  upon  the  trial 
in  allowing  the  same. 

No  exception  was  taken,  to  the  ruling  of  the  judge  upon 
the  motion  to  dismiss  th^  complaint,  and  as  the  defend- 
ant does  not  appeal  it  is  not  in  a  position  to  raise  any  ques- 
tion in  regard  to  the  decisions  made  against  it.  Some  other 
points  are  urged  by  the  appellant's  counsel,  but  the  con- 
elusion  already  reached  renders  their  consideration  unimpor- 
tant. 

For  the  error  stated,  the  judgment  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  reversed. 


The  Direct  Untied  States  Cable  Company  (Limited),  Ap- 
pellant, V.  The  Dominion  Telegraph  Company  et  al..  Re- 
spondents. 

Two  corporations  organized  under  the  laws  of  Great  Britain  entered  into 
an  agreement,  which  provided,  in  case  of  difference,  for  arbitrators  to  be 
appointed  and  to  act  in  this  State,  having  the  powers  given  to  arbitnu 
tors  under  the  English  common-law  procedure,  their  award  to  be 
made  a  rule  of  the  Queen's  Bench  In  an  action  brought  by  one  of  said 
corporations  against  the  other  and  arbitrators  appointed  under  the  agree- 
ment, to  restrain  the  prosecution  of  the  arbitration,  the  Special  Term 
denied  plaintiff's  motion  for  a  preliminary  inj  unction  on  the  ground  as 
stated  in  the  order  "that  the  court  has  no  jurifftliction  in  this  action." 
Held,  error ;  as  the  plaintiff,  although  a  foreign  corporation,  could  in- 
voke the  jurisdiction  of  the  courts,  and  the  individual  defendants  were 
residents  of  the  State. 
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The  order  of  Special  Term  was  "  in  all  reRpecta  affirmed  "  by  the  General 
Term.  Held,  that  this  court  could  only  look  to  the  order  to  aacertain  the 
ground  upon  which  the  court  below  proceeded. 

(Argued  February  8, 1881 ;  decided  February  11,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
C!ourt,  in  the  first  judicial  department,  affirming  an  order  of 
Special  Term,  which  dissolved  a  preliminary  injunction  herein 
and  refused  an  application  to  continue  the  same  on  the  ground 
as  stated  in  the  order  '^  that  the  court  has  no  jurisdiction  in 
this  action."     (Eeported  below,  22  Hun,  568.) 

The  plaintiff  and  the  defendant,  the  Dominion  Telegraph 
Company,  are  corporations  organized  under  the  laws  of  Great 
Britain.  The  other  defendants  are  citizens  of  this  State. 
Said  corporations  entered  into  a  contract  which  provided  that 
in  case  of  differences  arising  between  them,  each  party  should 
appoint  an  arbitrator  in  New  York,  the  two  so  appointed  be- 
ing authorized  to  appoint  an  umpire ;  if  either  party  refused  or 
neglected  to  appoint  an  arbitrator  for  ten  days  after  request, 
or  appointed  one  who  should  neglect  or  refuse  to  act,  then  the 
arbitrator  chosen  by  the  party  making  the  request  should  ap- 
point the  other.  It  was  declared  in  tlie  agreement  that  the 
arbitrator  so  appointed  should  have  all  the  powers  given  to  ar- 
bitrators by  the  Common-Law  Procedure  Act  of  1854,  that  the 
proceedings  of  the  arbitrators  should  be  governed  thereby  and 
that  their  award  should  be  made  a  rule  of  the  Queen's  Bench. 
The  complaint  alleged  that  arbitrators  were  appointed  by  the 
parties  to  the  agreement  as  prescribed  therein,  but  that  by  the 
direction  of  defendant,  the  Dominion  Telegraph  Company, 
defendant  Sampson,  the  arbitrator,  selected  by  it  upon  the  pre- 
tense that  the  arbitrator  appointed  by  plaintiff  had  declined  to 
act  within  the  time  prescribed  for  the  appointment  of  an  um- 
pire, had  appointed  defendant  Buckley  as  arbitrator  in  place 
of  the  one  appointed  by  plaintiff ;  that  said  individual  defend- 
ants had  given  notice  to  plaintiff  that  they  had  appointed  an 
umpire  and  proposed  to  proceed  with  the  arbitration. 

This  action  was  brought  to  restrain  the  defendants  from 
prosecuting  such  arbitration. 
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Zewi^  L.  Ddafield  for  appellant.  Courts  of  equity  have 
power  to  restrain  proceedings  pending  in  the  courts  of  a  foreign 
country,  when  the  parties  are  within  their  jurisdiction.  {JDe- 
hon  V.  Foster  J  4  AUen,  545,  6.50 ;  7  id.  57 ;  The  Carron  Iron 
Co,  V.  Madaren^  35  Eng.  L.  &  Eq.  37,  49 ;.  Bvmhury  v.  Bun- 
hiry^  1  Beav.  318 ;  Mackintosh  v.  Ogilvie^  3  Swanst.  365 ; 
BuMey  v.  Murkday^  6  Maddock,  297 ;  BecTcford  v.  KembUy 
1  Sim.  &  Stu.  7,  15 ;  Bank  of  Bellows  FaUs  v.  Butkund 
R.  i?.,  28  Vt  470;  Weddebv/m  v.  Weddebum,  2  Beav. 
208;  High  on  Injunctions,  38-41 ;' Hilliard  on  Injunctions, 
49,  284-290,  394;  2  Story's  Eq.  Jur.,  §§  899,  900;  Kerr 
on  Injunctions,  154-160;  Barry  v.  Brune^  8  Hun,  395, 
404;  Fish  v.  Chicago^  etc,^  E.  E.^  53  Barb.  513; 
Field  V.  Eolbrook,  3  Abb-  Pr.  377;  Great  Falls  Mfg. 
Co.  v.  Worster^  23  N.  H.  462,  470;  Behon  v.  Foster,  4 
Allen,  650 ;  Ca/rron  Iron  Co.  v.  Maclaren,  36  Eng.  L.  &  Eq. 
51;  Vail  v.  Krhajfyp,  49  Barb.  300 ;  Roper  v.  London,  5  Jurist 
[N.  S.],  491.)  When  a  matter  can  be  more  conveniently 
tried,  or  the  ends  of  justice  will  be  better  attained  in  the 
forum  where  the  action  is  brought,  the  proceedings  in  the 
courts  of  the  foreign  country  will  be  enjoined.  {The  Carron 
Iron  Co.  V.  Madaren,  35  Eng.  L.  &  Eq.  50 ;  BecJcford  v. 
Kernble,  1  Sim.  &  Stu.  15 ;  2  Joyce  on  Injunctions,  1013.) 
An  agreement  to  refer  all  matters  of  difference  that  may 
arise  to  arbitration  will  not  oust  a  court  of  law  or  equity  of 
jurisdiction.  {Ilurst  v.  Litchfield,  39  N.  T.  377,  379 ;  Presi- 
dent, etc,,  D.  <Sb  IL  Canal  Co.  v.  Penn.  Coal  Co.^  50  id.  251, 
258 ;  Lee  v.  Page,  7  Jurist  [K  S.],  768 ;  Horton  v.  Sayer,  5 
id.  989 ;  ScoU  v.  Avery,  5  H.  of  L.  Cas.  811 ;  Elliott  v.  Royal 
Ficchange  Asswrance  Co.,  L.  R.,  2  Exch.  237,  242 ;  ScoU  v. 
Lvoerpool,  27  L.  J.  641,  Equity.)  Courts  of  equity  may  re- 
strain the  proceedings  of  arbitrators  and  actions  upon  awards 
in  cases  where  the  arbitrators  have  misconducted  themselves. 
{Malmeslury  R.  R.  v.  Biidd,  L.  R,  2  Ch.  Div.  113 ;  Bedden 
V.  Bedden,  L.  R.,  9  id.  766 ;  Van  CorUandt  v.  Vanderbilt,  7 
Johns.  405;  Cleland  v.  Eedley,  6  R  I.  163;  Walker  v. 
Frobisher,  6  Ves.  70 ;  Hilliard  on  Injunctions,  221 ;  Sisk  v. 
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Garey^  27  Md.  401.)  This  was  a  proper  case  to  enjoin  the  de- 
fendants. (Common-Law  Procedure  Act,  1854;  Baker  v. 
Stephensj  L.  R.,  2  Q,  B.  523,  527 ;  Common-Law  Procedure, 
§  14,  act  1854 ;  Law  Journal,  1854-56,  p.  297,  ch.  126 ;  17  & 
18  Victoria.)  The  order  of  the  General  Term,  being  founded 
upon  an  erroneous  conception  of  its  power,  is  reviewable  in 
this  court.  {Tilton  v.  Beecher,  59  N.  Y.  176 ;  Eguitahle  Z., 
etc.^  V.  Stevmsy  63  id.  341 ;  People  v.  N.  T.  Cent.  B.  B.,  29 
id.  418 ;  Brown  v.  Brovm^  58  id.  609 ;  HewleU  v.  Wood,  67 
id.  394,  399;  Shddon  Y.Sheldon,  51  id.  354;  ThomUmy. 
Autenrichy  55  id.  659;  Dovmmg\.  Kelly ^  48  id.  iZZ\  Sneb- 
ley  V.  Conner,  78  id.  218;  Cibaon  v.  Chouteau,  8  Wall.  314; 
Bector  v.  Ashley,  6  id.  143 ;  Noyea  v.  Children's  Aid  Society^ 
70  N.  T.  485 ;  Campbell  v.  Seaman,  63  id.  668,  582.) 

WiUiam  Doraheimer  for  respondents.  Even  if  the  court 
could  entertain  the  suit  at  all,  it  rightfully  refused  a  prelimin- 
ary injunction,  because  such  an  injunction  would  be  unneces- 
sary.    (7  Abb.  [N.  S.]  251.) 

Per  Curiam.  The  Supreme  Court  had  jurisdiction  to  hear 
and  determine  the  application  in  this  case.  The  plaintiff,  al- 
though a  foreign  corporation,  can  invoke  the  jurisdiction  of  our 
courts.  The  individual  defendants  are  residents  of  this  State. 
Whether  a  case  is  presented  upon  which  the  court  should  grant 
an  injunction  is  one  to  be  determined  by  the  court  to  which  the 
application  was  made,  df  ter  entertaining  jurisdiction  of  the  pro- 
ceeding. The  order  of  the  Special  Term  denied  the  motion  on 
the  ground  "  that  the  court  has  no  jurisdiction  in  this  action," 
and  this  order  was  "  in  all  respects  aflSrmed  "  by  the  General 
Term.  This  conrt  can  only  look  to  the  order  to  ascertain  tlie 
ground  on  which  the  court  below  proceeded.  {Hewlett  v. 
Wood,  67  N.  Y.  394.)  We  think  the  ohiers  of  the  Special  and 
General  Terms  should  be  reversed,  and  the  case  remitted  to  the 
Special  Term  to  hear  the  application  upon  the  merits,  with- 
out costs  to  either  party  in  this  court. 

All  concur,  except  Rapallo,  J.,  absent. 

Ordered  accordingly. 
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Derick  L.  Boaedman  et  al.,  Executors,  etc.,  Respondents,  v. 
The  Lakk  Shore  &  Michigan  Southern  Railway  Com- 
pany, Appellant. 

Where  preferred  gaaranteed  stock  is  issued  hy  a  railroad  company,  tbe 
liolders,  although  they  are  not  entitled  to  dividends  when  no  profits  are 
earned,  yet  are  first  entitled  to  be  paid  the  amount  of  diyidends  specified 
and  guaranteed,  including  all  arrears,  before  the  holders  of  common  stock 
are  entitled  to  any  thing. 

A  shareholder  in  a  corporation  is  not  entitled  to  any  of  the  property  or 
profits  until  a  division  has  been  made  or  a  dividend  declared. 

When  a  dividend  is  declared  it  belongs  to  the  owners  of  the  stock  at  the 
time,  but  until  such  declaration,  the  profits  form  part  of  the  assets  ;  and 
an  assignment  by  a  stockholder  of  his  shares  carries  with  it  his  pro- 
portionate share  of  the  assets  including  all  undeclared  dividends. 

While  as  a  general  rule  the  officers  of  a  corporation  are  the  sole  judges  as 
to  the  propriety  of  declaring  dividends,  and  the  courts  will  not  interfere 
with  a  proper  exercise  of  their  discretion,  where  tbe  right  to  a  divi- 
dend is  dear  and  fixed  by  contract,  and  requires  the  directors  to  take 
action  before  the  right  can  be  asserted  by  an  action  at  law,  a  court  of 
equity  will  Interpose  to  compel  such  action,  and  when  necessary,  to  re- 
strain, by  injunction,  any  action  adverse  to  such  right. 

A  foreign  corporation  sued  in  this  State  cannot  avail  itself  of  the  statute  of 
limitations;  and  this,  although  it  has,  for  the  time  specified  in  the  statute, 
before  the  commencement  of  the  action,  continuously  operated  a  rail- 
road in  this  State,  and  has  property  and  officers  therein. 

In  1857  the  M.  S.  &N.  I.  K.  R.  Co.  issued  certain  preferred  and  guaran- 
teed  stock ;  the  certificates  therefor  stated  that  the  stock  was  entitled  to 
annual  dividends  at  the  rate  of  ten  per  cent,  payable  semi-annually,  at 
days  specified,  out  of  the  net  earnings  of  the  pompany,  and  also  to  share 
prorata  with  the  other  stock  in  any  excess,  and  that  the  payment  of  the 
dividends  was  thereby  guaranteed.  Said  company  was  consolidated  with 
defendant,  the  latter  assuming  its  obligations.  No  dividends  were  paid 
upon  the  said  stock  until  1863,  and  the  arrears  were  not  subsequently  paid 
although  dividends  were  declared  and  paid  upon  the  common  stock.  In 
an  action  to  compel  the  payment  of  the  back  dividends,  for  the  purpose  of 
showing  authority  for  the  issue  of  the  stock,  the  book  of  minutes,  con- 
taining certain  resolutions  of  the  board  of  directors  of  said  M.  S.  &  N.  I. 
R.  R.  Co.  authorising  the  issue  of  the  preferred  guaranteed  stock,  was 
offered  and  received  in  evidence  under  the  objection  that  the  certificate 
was  tbe  contract  and  could  not  be  varied  by  other  evidence.  Held,  no  error; 
that  the  whole  proceeding  relating  to  the  issue  of  the  stock  could  be 
taken  in  connection  as  constituting  the  one  transaction . 

The  resolution  of  the  directors  declared  that  dividends  on  the  stock  author^ 
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ized  to  be  issaed  ebon  Id  always  be  paid  oat  of  any  net  earnings  before 
any  portion  sboald  be  applied  to  pay  di^dends  on  the  othet  stock.  HM, 
that  tbis  was  in  effect  the  contract  as  expressed  in  tbe  certificate  ;  and 
that  under  it  tbe  dividends  were  not  only  preferred,  but  being  gaaranteed, 
were  cumulative  and  a  specific  charge  upon  the  accruing  profits,  and  in 
case  of  a  failure  in  any  year  to  earn  profits  sufficient  to  pay  the  dividends 
specified,  they  were  to  be  paid  as  mrears  before  any  dividends  were  paid 
upon  the  common  stock. 

There  was  no  proof  of  plaintiffs'  title  to  the  preferred  stock  except  the  certi- 
ficate issued  to  plaintiffs'  testator.  EM,  that  in  tho  absence  of  proof  of 
the  issue  of  other  stock  of  this  description  the  presumj>tion  was  that 
plaintiffs'  stock  was  a  portion  of  that  so  authorized  to  be  Issued,  and  that 
plaintiffs  were  the  lawful  owners. 

Plaintiffs*  testator  did  not  become  owner  of  the  stock  until  1862.  Seld,  that 
the  transfer  to  him  carried  with  it  all  right  to  the  unpaid  dividends. 

IfiU  V.  The  IT.  Co.  (8  Hun,  459;  afllrmed,  71  N.  Y.  698),  distinguished. 

The  complaint  asked  and  the  judgment  directed  a  specific  performance  of 
the  contract  and  restrained  defendant  from  paying  dividends  upon  that 
portion  of  its  common  stock  which  represented  the  common  stock  of  the 
M.  S.  &  N.  I.  R.  R.  Co.  until  the  amount  of  the  arrears  was  paid.  HM, 
no  error;  that  plaintiff  was  entitled  to  the  equitable  relief  granted. 

Coep  V.  B.  d  C,  2>.  R.  B.  Go.  (d  Irish  R.  [C  L.  S.]  112).  distinguished. 

Also,  hdd,  that  an  action  was  maintainable  agaifiiht  defendant  alone  as  the 
representative  of  the  corporatiom  with  which  the  contract  was  made. 

Also,  hM,  that,  as  the  claim  was  originally  against  a  foreign  oorporatloA 
and  as  the  articles  of  consolidation  by  which  defendant  assumed  the  Ob- 
ligation took  effect  within  six  years  of  the  commencement  of  the  action, 
the  statute  of  limitations  did  not  run  against  plaintiffs'  claim;  also 
that  as  it  did  not  appear  that  any  action  on  the  part  of  defendant 
was  induced  by  the  delay  in  prosecuting  said  claim,  plaintiff  was  not 
estopped  by  such  delay. 

Kent  V.  q,  M,  Go,  (78  N.  Y.  184),  {kOe*  v.  Bank  of  England  (10  Ad.  &  El. 
437),  Pickard  v.  Sears  (6 id.  474),  Prendergatt  v.  Turton  (1  Younge  &  Coll. 
98),  Stafford  v.  Strofford  (1  De  Gtex  &  J.  198),  MchoU  v.  Gilson  (8  Atk. 
678),  Ourrie  v.  Goold  (2  Mad.  Oh.  426).  Matthetoe  ▼.  G.  N.  RB.€o.  (6 
Jurist  [N.  S.],  Part  1, 284,  290)  distinguished. 

Defendant  was  organized  as  a  corporation  under  the  statutes  of  several 
States  to  operate  a  continuous  line  of  road  rnnniog  through  those  States 
which  had  previously  been  operated  by  the  consolidated  corporations.  It 
was  claimed  that  those  statutes,  so  far  as  they  authorized  the  consolida- 
tion in  adjoining  States,  were  repugnant  to  the  provision  of  the  U.  S. 
Constitution  (art.  1,  §  8,  subw  8),  conferring  on  Congress  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several  States. 
Held,  un^nable  ;  that  in  the  absence  of  any  legislation  by  Congress  upon 
the  subject,  the  power  so  to  legislate  existed  in  the  States. 

Also,  heldt  that  plaintiff  wan  entitled  to  recover  interest 
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The  rale  laid  down  I>7  the  English  authorities  where  interest  upon  annui- 
ties was  lef  used,  AM  not  to  apply. 

(Argued  November  12, 1880;  decided  March  1, 1881.) 

Appeal  from  j'ndgDlent  6f  the  General  Term  of  the  Supreme 
Court,  m  the  first  judicial  department,  entered  upon  an  order 
made  June  4, 1879,  affirming  a  judgment  in  favor  of  plaintiffs, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Tliis  action  was  brought  by  George  S.  Boardman,  plaintiffs' 
testator,  in  August,  1875,  to  compel  defendant  to  pay  divi- 
dends upon  certain  shares  of  preferred  stock  held  by  him  and 
to  restrain  it  from  paying  dividends  upon  certain  portions  of 
its  common  stock  untfl  the  clfdra  of  plaintiff  was  paid  and  sat- 
isfied. The  original  plaintiff  having  died  after  trial  and  before 
the  decision  the  present  plaintiffs  were  substituted. 

The  facts  found  by  the  court  are  substantially  as  follows : 

From  and  during  the  year  1857,  until  in  or  about  the  year 
1869,  the  Michigan  Southern  and  Northern  Indiana  Railroad 
Company  was  a  corporation  created  and  existing  under  the 
laws  of  the  respective  States  of  Michigan,  Ohio,  Indiana  and 
Illinois,  and  was  the  ovnier  of  and  engaged  in  operating  rail- 
roads lying  in  the  said  States.  About  the  month  of  April, 
1857,  the  said  corporation  having  become  indebted  to  a  large 
amount,  a  plan  was  devised  to  raise  funds  by  the  issue  of  pre- 
ferred stock.  The  plan  was  submitted  for  approval  to  the 
stockholders  of  the  said  corporation  at  their  regular  annual 
meeting  fn  April,  1857,  and  thereupon  the  same  was  approved 
by  a  vote  oi*  resolution  adopted  unanimously.  On  or  about 
the  5th  day  of  May,  1857,  the  then  board  of  directors  of  the 
said  company  duly  voted  to  issue  the  said  preferred  stock,  and 
for  that  pnrpose  unanimously  adopted  a  resolution  as  follows: 

^^Hesolvedy  That  for  the  purpose  of  providing  means  for 
the  payment  of  the  unfunded  debts  of  this  company  and  for 
the  completion  of  its  unfinished  works,  there  be  and  there  is 
hereby  created  a  guaranteed  and  preferred  stock  of  this  com- 
pany, to  be  denominated  'construction  stock,'  to  the  amount 
of  $3,000,000,  which  stock  shall  be  entitled  to  dividends  at 
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the  rate  of  ten  per  oent  per  annum,  payable  in  cash  semi-an- 
nually in  New  York,  and  in' the  payment  of  such  dividends 
the  said  guaranteed  stock  shall  have  preference  and  priority  over 
the  remaining  stock  of  the  company,  and  dividends  at  the  rate 
aforesaid  shall  always  be  paid  upon  said  guaranteed  stock  out 
of  any  net  earnings  of  the  company  before  any  portion  of  said 
net  earnings  shall  be  applied  to  the  payment  of  dividends  upon 
the  remaining  stock  of  the  company ;  and  in  case  the  earnings 
of  the  road  shall  enable  the  company  hereafter  to  pay  divi- 
dends upon  all  of  its  stock  at  a  rate  exceeding  ten  per  cent 
per  anjium,  then  such  guaranteed  stock  shall  be  entitled  to 
share,  pro  rata  with  the  other  stock,  in  such  excess  over  ten 
per  cent  per  annum.  The  first  dividend  on  said  stock  will  be 
payable  the  1st  day  of  December  next,  and  thereafter  on  the 
1st  of  June  and  1st  December  in  each  year." 

Notice  was  given  to  the  public  and  to  stockholders,  and 
books  of  subscription  were  opened  and  the  amount  of  stock 
offered  was  subscribed  for  and  taken.  The  book  of  minutes 
containing  those  resolutions  was  received  in  evidence  under 
objection  and  exception. 

No  dividend  whatever  was  declared  or  paid  by  the  company 
upon  the  said  guaranteed  or  construction  stock  from  the  date 
of  the  issue  thereof  until  on  or  about  the  1st  day  of  July,  1863, 
at  or  about  which  time  the  then  directors  of  the  said  corpora- 
tion declared  and  announced  a  dividend  of  five  per  cent  on  so 
much  of  said  stock  as  was  then  outstanding,  payable  on  the 
1st  day  of  August,  1863,  for  the  ^ix  months  prior  to  that  date. 

After  that  date,  and  down  to  the  time  of  the  consolidation 
hereinafter  mentioned,  the  said  company  regularly  earned,  de- 
clared and  paid  the  said  percentage  or  dividend  of  five  per 
cent  for  each  successive  period  of  six  months  upon  said  stock. 

The  company  realized  and  accumulated  surplus  earnings 
over  and  above  the  dividends  so  paid,  and  its  board  of  direct- 
ors declared  and  annoimced  a  dividend  of  three  and  one-half 
per  cent  upon  its  common  stock,  payable  August  1,  1864, 
which  was  paid,  and  also  declared  and  paid  a  second  dividend 
of  like  amount,  payable  March  1,  1865 ;  said  two  dividends 
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amountiiTg  to  a  sum  sufficient,  if  applied  for  that  purpose,  to 
cancel  and  pay  off  the  whole  arrears  of  dividends  upon  the 
guaranteed  or  construction  stock  which  was  outstanding  at  the 
time  of  the  commencement  of  this  action.  After  the  said  1st 
day  of  March,  1866,  other  dividends  were  declared  and  paid 
by  the  said  company  upon  the  common  stock. 

On  November  26,  1862,  twenty-three  shares  of  said  pre- 
ferred stock  were  assigned  to  plaintiffs'  testator,  and  a  certifi- 
cate of  the  said  shares  was  contemporaneously  with  such  sale 
delivered  to  him ;  such  certificate  being  in  the  form  adopted 
by  the  said  board  of  directors,  and  which  was  printed  in  blank 
to  be  filled  up  in  writing.  The  form  of  the  certificate  is  as 
follows : 

^^Michiga/n  Southern  and  Northern  Indicuna  Railroad  Cam- 

pam.y, 
"  Guaranteed  ten  per  cent  stock. 

"  This  is  to  certify  that entitled 

to shares  of  $100  each  in  the  capital  stock  of 

the  Michigan  Southern  and  Northern  Indiana  Bailroad  Com- 
pany, denominated  construction  stock ;  said  stock  is  entitled  to 
dividends  at  the  rate  of  ten  per  cent  per  annum,  payable  semi- 
annually in  New  York  on  the  1st  days  of  June  and  December 
in  each  year,  out  of  the  net  earnings  of  the  said  company ;  and 
is  also  entitled  to  share  pro  rata  with  the  other  stock  of  the 
company  in  any  excess  of  eamhigs  over  ten  per  cent  per  an- 
num, and  the  payment  of  dividends  as  aforesaid  is  hereby 
guaranteed.  The  said  stock  is  transferable  only  on  the  books 
of  the  said  company  at  their  office  in  the  city  of  New  York 

by  the  said  stockholder  in  person,  or  by , 

attorney,  on  the  surrender  of  this  certificate. 

*'In  witness  whereof  the  said  company  have  caused  the 
same  to  be  roistered,  and  this  certificate  to  be  signed  by  their 
president  and  treasurer  and  countersigned'  by  their  secretary." 

In  or  about  the  year  1869,  pursuant  to  the  provisions  of  cer- 
tain acts  of  the  legislatures  of  the  States  of  Pennsylvania,  Ohio, 
SicKELs  —  Vol.  XXXIX.        21 
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Michigan,  Indiana  and  Illinois,  the  Michigan  Southern  and 
Northern  Indiana  Bailroad  Company  was  merged  and  consoli- 
dated with  the  Lake  Shore  Railway  Company,  which  owned 
and  operated  a  railroad  extending  from  the  city  of  Erie,  in  the 
said  State  of  Pennsylvania,  to  the  city  of  Toledo,  in  the  said 
State  of  Ohio,  and  the  consolidated  company  so  formed  took 
and  assumed  the  name  of  the  Lake  Shore  and  Michigan  South- 
ern Railway  Company.  Afterward,  and  pursuant  to  the  pro- 
visions of  the  act  of  the  legislature  of  the  State  of  New  York, 
entitled  "An  act  authorizing  the  consolidation  of  certain  rail- 
road companies,"  passed  May  20,  1869,  and  also  pursuant  to 
the  provisions  of  certain  laws  of  the  said  States  of  Pennsyl- 
vania, Ohio,  Michigan,  Indiana  and  Illinois,  the  Buffalo  and 
Erie  Railroad  Company,  a  corporation  created  and  existing 
under  and  by  virtue  of  the  laws  of  the  States  of  New  York 
and  Pennsylvania,  and  which  owned  and  operated  a  railroad 
extending  from  Buffalo  to  the  eastern  tenninus  of  the  line  of 
railway  of  the  Lake  Shore  and  Michigan  Southern.  Railway 
Company,  was  merged  and  consolidated  with  the  Lake  Shore 
and  Michigan  Southern  Railway  Company.  At  the  time  of 
such  consolidation  the  Buffalo  and  Erie  Railroad  Company 
and  the  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany owned  and  operated  lines  of  railroad,  which,  taken  to- 
gether, formed  a  continuous  line  of  railroad  extending  from 
the  city  of  Buffalo  to  Chicago,  in  the  said  State  of  Illinois. 
The  said  company  so  formed  by  last-mentioned  merger  and 
^  consolidation  assumed  the  name  of  and  became  and  is 
known  as  the  Lake  Shore  and  Michigan  Southern  Railway 
Company,  which  is  the  defendant  in  this  action ;  the  agree- 
ment for  the  merger  and.  consolidation  last  mentioned  was 
filed  and  recorded  in  the  office  of  the  secretary  of  State  of  the 
State  of  New  York  on  the  14th  day  of  August,  1869. 

By  the  provisions  of  the  several  statutes  authorizing  the  con- 
solidation, the  rights  of  all  the  creditors  of,  and  all  the  liens  upon 
the  property  of  the  Michigan  Southern  and  Northern  Indiana 
Railroad  Company  were  to  be  and  were  preserved  unimpaired; 
by  the  said  agreement  of  consolidation  all  just  debts,  guarantees, 
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liabilities  and  obligations  existing  against  either  of  the  said 
companies,  parties  to  said  agreement  at  the  time  of  the  taking 
effect  of  said  consolidation,  were  assumed  by  the  said  consoli- 
dated company;  and  all  contracts  and  agreements  existing 
between  either  of  the  said  parties  to  the  said  agreement  of 
consolidation  and  other  companies,  or  with  any  person  or  per- 
sons, were  to  be  carried  out  and  performed  by  the  said  con- 
solidated company. 

At  the  request  of  defendant's  counsel  the  referee  found  the 
following  additional  facts :  That  plaintiff  has  received  dividends 
semi-annually  on  said  stock  from  and  including  August  1, 1863, 
until  the  trial  of  this  cause ;  that  the  said  Michigan  Southern 
and  Nortliem  Indiana  Eailroad  Company  had  at  all  times,  be- 
tween April  1,  1857,  and  June,  1869  (the  time  when  it  consol- 
idated with  the  Lake  Shore  Railway  Company),  an  office  and 
place  of  business  in  the  city  of  New  York,  in  the  State  of  New 
York,  and  that  during  such  period  its  president,  treasurer,  and 
a  majority  of  its  directors,  resided  in  the  State  of  New  York ; 
tliat  it  had  and  owned  property  in  the  State  of  New  York  at 
all  times  between  April  1,  1857,  and  the  time  it  consolidated  as 
aforesaid ;  that  the  defendant  had  at  all  times  since  August, 
1869,  an  office  and  place  of  business  and  property  in  the  city  of 
New  York,  in  the  State  of  New  York,  and  that  during  such 
period  its  president,  treasurer,  and  a  majority  of  its  directors 
resided  within  the  State  of  New  York ;  that  the  certificate  of 
shares  of  stock,  given  in  evidence  by  the  said  plaintiff,  is  the 
only  proof  of  his  ownership  of  or  title  to  the  stock  upon  which 
he  seeks  to  recover  dividends  in  this  action  ;  that  no  dividends 
were  declared  by  the  Michigan  Southern  and  Northern  Indiana 
Railroad  Company  at  any  time  prior  to  the  dividend  made  pay- 
able August  1,  1863,  on  the  stock  in  question ;  that  the  said 
company  never  at  any  time  recognized  any  claim  for  back  divi- 
dends on  the  stock  in  question  as  a  debt  or  valid  liability  or 
obligation  against  it ;  that  the  said  company  did  not  at  any 
time  after  May,  1857,  and  prior  to  August  1,  1863  (the  time 
when  it  paid  its  first  dividend  on  this  stock),  realize  or  earn  any 
moneys  which  should  or  ought  to  have  been  applied  to  the  pay- 


164  BoABDMAN  efc  al.  V.  Lake  Sh.  &  Mich.  So.  B't  Go.  [Mar., 

Statement  ojt  case. 

ment  of  dividends  on  the  plaintiffs'  or  on  any  of  the  guaran- 
teed or  construction  stock  which  was  authorized  to  be  i8&ued  by 
the  said  company  as  aforesaid. 

Further  facts  appear  in  the  opinion. 

James  JUaUhews  and  Edwa,rd  S.  MapaUo  for  appeUant. 
The  contract  between  tlie  purchaser  of  the  stock  and  the 
company  is  that  contract  contained  in  the  wording  of  the  cer- 
tificate. {Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  180 ; 
MoOluskey  v.  Cromioelly  11  id.  593, 601 ;  Wilson  v.  Dean,  74  id. 
631 ;  Eenry  v.  The  Great  Jf'orthem  Ry.  Co.,  3  Jur.  [N,  8,] 
part  1,  1137;  Taft  v.  The^  E.  P.  ds  K  JR.  JR.  Co.,  8  R  I. 
310 ;  Stevens  y.  The  Scmth  Devon  JR.  B.  Co.,  12  Eng.  L.  & 
Eq.  229 ;  Crawford  v.  The  Iforthneetstem  By.  Co.,  3  Jur,,  part 
1, 1093;  Sturgesy.  The  East  U.  R.  JR.,  31  Eng.  L,  <fe  Eq.40e; 
J^iUer  V.  lU.  Cent.  R.  R.  Co.,  24  Barb.  329 ;  MiUer  v.  Travers, 
8  Bing.  244;  Sa/nderson  v.  Piper,  5  Bing.  N.  C.  425; 
Reed  v.  Prop,  of  Locks,  etc.,  8  How.  [II.  S.]  274 ;  Sargent  v. 
Adams,  3  Gray  pSIass.],  72.)  The  court  erred  in  finding  as  a 
fact  that  the  shares  of  stock,  upon  which  the  plaintiffs  sue,  are 
a  portion  of  the  $3,000,000  issue  of  1857,  upon  which  the  non- 
payment of  dividends  has  been  proved,  there  being  no  evidence 
of  the  identity  of  the  plaintiffs'  stock  with  a  part  of  the  issue. 
{Putnam  v,  HuOeU,  42  N.  T.  lOft-112.)  The  court  erred  in 
giving  plaintiffs  judgment  for  the  amount  of  dividends  unpaid 
during  the  whole  period  from  1867  to  1863,  in  view  of  the  fact 
that  plaintiffs'  testator  did  not  become  owner  of  the  stock  until 
1862.  {EyaU  v,  AUen,  56  N.  T,  553;  LeR(n/  v.  The  Oldbe 
Ins.  Co.,  2  Edw.  Oh.  656 ;  EiU  v.  ^eioeohawanick  Co.,  8  Hun, 
459 ;  71  N.  Y.  593 ;  Jones  v.  Terre  Eaute,  29  Barb.  353,  and 
67  N.  Y.  196 ;  Van  Wioklen  v.  P(»ulson,  14  Barb.  654.)  A 
court  of  equity  possesses  no  general  visitorial  powers  over  cor- 
porations, except  such  as  are  expressly  conferred  by  statute. 
{Latimer  v.  Eddy,  46  Barb.  61 ;  Eames  v.  Roch.,  etc.,  R.  R., 
4  Abb,  [N,  S.]  107 ;  Bangs  v.  J^clntosh,  23  Barb-  699 ;  Eawe 
V.  Eennd,  43  id.  505 ;  Belmont  v.  Erie  Ry.  Co.,  52  id.  666-8 ; 
Atty.'Gen.    v.    Bk.    ^    Ntaga^Oy    Hopk.    Oh.    [2d    ed.] 
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412 ;  State  of  La.  v»  Bk.  of  Za.^  6  La.  745 ;  Brown  v.  Monr 
mouthshire  Ry.  Co.y  4  Eng.  L.  &  Eq.  118 ;  Jackson  v.  Newark 
R.  R.  Co,y  2  Vroora  [3  N.  J.],  277;  Rex  v.  Bk.  of  Eng.,  2 
Barn.  &  Aid.  620 ;  KamM  v.  Rochester  dk  Om.^  4  Abb.  [K 
8.]  107 ;  Howe  v.  Peckham^  6  How.  Pr.  232 ;  Cropeey  v.  &u>ee^ 
neffj  27  Barb.  310;  Madison  Ave.  B.  Ghureh  v.  Same^  26  How. 
Pr.  72 ;  JUiUual  Benefit  lAfe  Ins.  Co.  v.  The  Supervisors  of 
N.  71,  82  id.  359 ;  Livingston  v.  RoUenhecky  4  Barb.  10 ;  Craig 
y.  Rgde,  24  id.  313 ;  KempsaU  r.  Stone,  5  Johns.  Ch.  193 ; 
Hatch  V.  Cobby  4  id.  659 ;  Rfeer  v.  jffmowi^  8  Edw.  Ch.  129.) 
The  consolidation^  although  made  with  the  permission  of  the 
▼arions  States,  constituted  nothing  more  than  a  species  of  co- 
partnership of  the  various  corporations,  and  this  defendant 
is  in  the  nature  of  a  firm,  and  cannot  be  sued  as  one  individual. 
{Famum  v.  The  Blackstone  Canal  Co.,  1  Sumner,  46 ;  Bk.  of 
Augusta  v.  EarUy  13  Peters,  588 ;  Ohio  <b  Miss.  /?.  Co.  v. 
Wheeler^  1  Black  [U.  S.],  295 ;  Raoim  dk  M.  R.  Co.  v.  Famir 
eri  L.  db  Trust  Co.,  49  lU.  831 ;  Railway  Co.  v.  Whitton,  13 
Wall.  270;  Mullet  v.  Diyws,  94  U.  S.  [4  Otto]  444^7-)  The 
plaintiffs  are  now  precluded  and  estopped  from  recovering  sums 
of  money  which  should  rightly  be  distributed  as  dividends,  or 
go  to  the  benefit  of  those  who  are  now  the  common  stockhold- 
ers. {Kent  V.  Quicksilver  Mining  Co.,  78  N.  T.  184;  Coles 
V.  TheBk.of  Eng.,  10  Ad.  &  Ellis,  487 ;  Rickard  v.  Seares, 
6  id.  474 ;  Manufactmring  Bk.  v.  Hazzard,  80  N.  T.  226 ; 
Rrendergast  v.  Turton,  1  Younge  &  Collyer,  98 ;  Nichols  v. 
Leeson,  3  Atk.  673  ;  Currie  v.  Goold,  2  Mad.  163 ;  MaM^ws 
V.  The  Great  Northern  R.  Co.,  5  Jur.  [N.  S.],  part  1, 284,  290 ; 
Staff(yrd  v.  Stafford,  1  DeGex  &  Jones,  193.)  The  acts  of  the 
legislatures  of  the  several  States  through  which  the  railroads 
mentioned  in  the  pleadings  and  proofs  in  this  action  run  are, 
60  far  as  they  relate  to,  provide  for,  or  authorize  the  consolida- 
tion of  the  railroads  in  the  adjoining  States,  in  violation  of 
subdivision  8  of  section  8  of  article  1  of  the  Constitution  of  the 
United  States.  {Murm  v.  lUinois,  94  U.  S.  [4  Otto] 
18.)      The  laches  and    acquiescence    of    plaintifPs   testator 
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operated  as  a  bar  to  this  action.     (1  Wait's  Actions  and  De- 
fenses, 152,  153,  198.) 

Lucien  Birdaeye  for  respondents.  This  action  did  not  in- 
volve the  internal  affairs  of  a  foreign  corporation  in  any  such 
way  as  to  deprive  the  court  of  jurisdiction.  {Da  Costa  v. 
Jones^  Cow.  729.)  The  Michigan  Southern  and  Northern 
Indiana  Railroad  Company  had  lawful  authority  to  issue  the 

raranteed  stock  in  question,  and  to  confer  upon  and  attach  t<.> 
the  privileges  claimed  by  the  plaintiffs  in  this  action. 
{Prouty  V.  The  M.  S.  <&  N.  L  R.  B.  Co.,  1  Hun,  663 ;  Kent 
V.  Quicksilver  Mining  Co,,  78  N.  T.  181 ;  Davis  v.  PropWs 
of  Meeting  House  in  Lowell,  8  Mete.  321 ;  Bates  v.  Andros- 
coggin cfe  Kennehech  B,  B.  Co.,  49  Me.  491 ;  ButLand,  etc., 
B.  B.  Co.  V.  Thrall,  35  Vt.  536 ;  WiUiston  v.  Jf .  8.  c&  N.  L 
B.  B.  Co.,  28  Penn.  St.  321 ;  ZockhaH  v.  Van  Alstyne,  31 
Mich.  76 ;  McLaughlin  v.  Detroit,  etc.,  B.  B.  Co,,  8  id.  100; 
EvansviUe,  etc.,  B.  B.  Co.  v.,  City  of  E.,  15  Ind.  395 ;  Hasd- 
hurst  V.  Savam^nah  B.  B.  Co.,  43  Ga.  13 ;  Totten  v.  Tison, 
54  id.  139 ;  Kent  v.  Quicksilver  Co.,  12  Hun,  53  ;  7i8  N.  T. 
159;  HoweU  v.  Chicago  <&  N.  W.  B.  B.  Co.,  51  Barb.  378 ; 
BaiUy  v.  Hannibal  <&  St.  Joseph  B.  B.  Co.,  17  Wall.  97 ;  1  Dil- 
lon, 174 ;  Harrison  v.  Mexican  Ry  Co.,  12  Eng.  [Moak's  Notes] 
793 ;  Sturge  v.  'Eastern  Union  By  Co.,  7  De  Gex,  McN.  &  G. 
158 ;  Matthews  v.  Gt.  N.  B'y  Co.,  5  Jurist  [N.  S.],  part  1,  p. 
284 ;  Carry  v.  Londonderry  dk  En.  B.  B.  Co.,  29  Beav.  263 ; 
Matter  of  Anglo-Danuhian  Steam  Nav.  Co.,  L.  R.,  20  Eq. 
239;  Matter  of  London  India  Buhher  Co.,  L.  R.,  5 
id.  519;  Matter  of  Bangor,  etc..  Slab  Co.,  L.  R, 
20  id.  59;  8.  C,  13  Eng.  [Moak's  Notes]  606;  Matter 
of  London  Permam^eni  BxiUding  Co.,  17  Weekly,  513  ; 
affirmed,  21  L.  T.  [N.  S.]  8;  Redfield  on  Railways,  § 
237;  Field  on  Corporations,  136;  Green's  Brice's  Ultra 
Yires,  145.)  The  rights  of  the  holders  of  this  guaranteed  stock 
against  the  corporation  issuing  it  were  created  at  the  time  of 
the  creation  of  and  agreement  to  issue  the  stock.  {KortrightY. 
Buffalo  Com.  Bk.,  20  Wend.  91,  94;  22  id.  348;  Bank  of 
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Attioa  V.  Manuf.  <&  Trader^  Bh.,  20  K  Y.  501 ;  OrmshyY. 
Vt.  Copper  M.  Co.,  56  id.  623 ;  Euglm  v.  The  Same,  72  id. 
207;  Presbyterian  Congregation  v.  Ca/rlide  Bk.,  5  Barr. 
[Penn.]  345  ;  SlmfTnaJcer  v.  Batik  of  Gettysburg,  10  id.  373 ; 
Bates  V.  Androscoggin  dk  Ken.  JS.  B.  Co.,  49  Me.  491 ; 
Davis  V.  Prop,  of  Meeting  House  in  Lowell,  8  Mete.  321 ; 
EUis  V.  Esseob  Merrimack  Bridge  Co.^  2  Pick.  243 ;  Sargent 
V.  FramMin  Ins.  Co.,  8  id.  90,  98 ;  Field  v.  Pierce, 
102  Mass.  261;  Richardson  v.  Yt.  d  Mass.  R.  R.  Co., 
44  Yt.  613 ;  Bailey  v.  Hannibal  <&  St.  Joseph  R.  R.  Co., 
1  Dillon, -174;  affirmed,  17  Wall.  96;  City  of  Ohio  v. 
Cleve.  i&  Toledo  R.  R.  Co.,  6  Ohio  St.  489 ;  Pittsburg  <&  C. 
R.  R.  Co.  of  Alleghany,  63  Penn.  St.  126 ;  Agricultural  Bk. 
V.  Burr,  24  Me.  256 ;  Agricultural  Bk.  v.  Wilson,  id.  273 ; 
Chester  Glass  Co.  v.  Dewey,  15  Mass.  93,  101 ;  Merchant^ 
Bk.  V.  Cook,  4  Pick.  405 ;  Fva/nsville, .  etc.,  R.  R.  Co.  v.  City 
ofEvansvilie,  15  Ind.  395;  Davis  y .  Bk.  of  England,  2Bing. 
893 ;  Taylor  v.  Midland  R.  Co.,  28  Beav.  287 ;  Sloman  v. 
Bk.  of  Engla/nd,  14  Sim.  775  ;  Ashley  v.  Bla^hmll,  2  Eden, 
299 ;  Hoagland  v.  BeHt,  86  Barb.  57 ;  Phcmix  Warehousing 
Co.  V.  Badger,  67  N.  T.  294 ;  Mechanics'  Bk.  v.  i\r.  Y.  <&  N. 
H.  R.  R.  Co.,  13  id.  599 ;  Ketehum  v.  Stevens,  17  id.  499  ;  Me- 
Oready  v.  Ramsay,  Prest.,  6  Duer,  574 ;  Stevens  v.  South 
Devon  R.  Co.,  9  Hare,  313;  S.  C,  21  L..J.  Clu  [N.  S.l 
316 ;  12  Eng.  L.  &  Eq.  229 ;  Sturge  v.  Eastern  Union  R.  Co., 
7  De  Gex,  McK  &  G.  158  ;  S.  C,  31  Eng.  L.  &  Eq.  406; 
Crawford  v.  iT.  E.  R.  Co.,  3  Kay  &  J.  723 ;  S.  C,  3  Jurist 
[N.  S.],  part  1,  p.  1093 ;  Henry  v.  Gt.  N.  R.  Co.,  3  Kay  &  J. 
723  ;  S.  C,  3  Jurist  [N.  S.],  part  1,  p.  1117;  S.  C,  1  Kay  & 
J.  1;  3  Jurist.  [N.  S.],  part  1,  p.  1133;  S.  C,  1  De  Gex  & 
Jones,  606 ;  Matthews  v.  G.  N.  R.  Co.,  5  Jurist  [N.  S.],part 
1,  p.  284;  Corry  v.  Londonderry  dk  E.  R.  Co.,  29  Beav. 
263;  Harrison  y.  Mexican  R.  Co.,  L.  K.,  19  Eq.  Gas.  358; 
S.  C,  13  Eng.  R  793  [Moak's  Notes] ;  Zockhart  v.  Van 
Alstyne,  31  Mich.  76.)  The  annual  reports  of  the  M. 
S.  &  N,  I.  E.  E.  Co.,  and  the  annual  reports  of  the  defendant 
corporation  were  properly  admitted  in  evidence.    {London,  B^r 
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cfe  JS.  C.  li.  Co.  V.  Goodwin^  3  Exch.  320 ;  6  KaUway  Cases, 
177;  Phil.,  W.  dbB.  R.  E.  v.  Boward,  13  How.  [U.  S.]  307; 
Eastern  Union  JS.  Co.  v.  Cochrafiey  24  Eng.  L.  &  Eq.  495 ; 
Ind.j  Cin.  cfe  Zafayette  R.  R.  Co.  v.  Jones,  29  Ind.  466 ;  C. 
adfJ.  C.  R.  R.  Co.  V.  PoioeU,  40  Ind.  374;  £ing  v.  JUother- 
seUy  1  Strange,  93,  citing  ThetforcCs  Case,  12  Vin.  Abr.  90, 
pi.  16 ;  King  y.  Ma/ri/m,  2  Camp.  N.  P.  100 ;  Rrettott  v.  Ccpe^ 
Peake's  Cases,  30;  Tumjnke  Co.  v.  McKean,  10  Johns.  154; 
Wood  V,  Jefferson  Co.  Ranky  9  Cow.  194,  205 ;  Owings  v. 
Speedy  5  Wheat.  420,  423-4 ;  Baptist  Church  v.  Mulfordy  8 
Halst  182;  Orayy.  Turnpike  Co.,  4  Eand.  67&;  Duke  v. 
Caha/voa  Nav.  Ci>.,  10  Ala.  82 ;  HaU  v.  Carey,  5  Ga.  239 ;  Ry- 
der V,  Alton  &  Sangamon  R.  R.  Co.,  13  111.  (3  Peck),  616 ;  Oiii- 
sen^  Passenger  R.  Co.  v.  City  of  PhUa.,  49  Penn.  St.  251 ; 
P.  W.  dk  B.  R.  R.  Co.  V.  Howard,  13  How.  [U.  S.]  307; 
U.  S.  V.  Gooding,  12  Wheat.  460,  470 ;  America/nFur  Co.  v. 
U.  S:,  2  Pet.  858,  864;  Franklin  Bk.  v.  Steward,  37  Me. 
524;  Smith  v.  Palmer,  6  Cush.  513,  520.)  The  dividends 
on  the  guaranteed  stock  in  question  are  cuniulathre';  that  is,  if 
not  r^ularly  paid  from  time  to  time,  they  accumulated  as  arrears* 
to  be  paid  afterward,  before  any  dividends  were  paid  upon  the 
common  stock.  (Lindley  on  Part.  655* ;  Stevens  v.  So^th  Devon 
Rway  Co.,  9  Hare,  313 ;  21  Alb.  L.  J.  Rep.  Ch.  [N.  S.]  816 ; 
12  Eng.  L.  &  .Eq.  229  [8.  C] ;  ^vrge  v.  The  East  Union 
Rway  Co.,  7  De  Gex,  McN.  &  G.  158;  S.  C,  31  Eng.  L.  & 
Eq.  406 ;  Crawford  v.  The  North-eastern  Ry  Co.y  3  Jur.  [N. 
S.]  part  1,  p.  1093 ;  S.  C,  3  Kay  &  J.  728 ;  Henry  v.  Chreat 
N.  Ry  Co.,  8  Jur.  [N.  8.],  part  1,  p.  1117 ;  &  C,  1  Kay  & 
J.  i;  8  Jur.  [N.  S.],  part  1,  p.  1133;  S,  C,  1  De  Gex  & 
Jones,  606 ;  Matthews  v.  The  Gt  Nwihem  Ry  Co.,  6  Jur. 
[N.  S.],  part  1,  p.  284 ;  Carry  v.  TJie  Londonderry  <&  Mmis- 
kitten  R.  Co.,  29  Beav.  263 ;  Cdey  v.  Bdfast  <fe  County  Down 
R.  Co.,  Irish  Rep.,  2  C.  L.112 ;  Smith  v.  Cork  dk  Brandon  R. 
Co.,  ubi  supra;  JUatter  of  London  India  Rubber  Co.,  L.  R., 
6  Eq.  Cas.  519 ;  Matter  of  Baivg<yr  dh  PoH  Modoc  Slate  db 
SU)  Co.,  L.  R.,  20  Eq.  59 ;  Mdhado  v.  HamiUan,  21  Wend. 
619 ;   WiUiston  v.  M.  S.  <&  N.  L  R.  R.  Co.,  18  AUen,  400, 
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405;  Taft  v.  S.  P.  <&  F.  B,  JR.  Co.,  8  R.  L  310,  334-5; 
Prouty  V.  M.  S.  <&  N.  L  B,  B.  Co.,  1  Hun,  653  ;  Westchester 
cfe  Phil.  B.  B.  Co.  y.  Jackson,  77  Penn.  St.  821 ;  Totten  v. 
Tism,  54  Ga.  139 ;  LockhaH  v.  Van  AUtyne,  31  Mich.  76- 
79,  etc. ;  McLaughlm  v.  Detroit  <&  Mil.  B.  B.  Co.,  8  id. 
100 ;  Jones  v.  Terre  Baute  dk  BicKd  B.  B.  Co.,  57  N.  Y. 
196 ;  Um  V.  Newich>awanich  Co.,  8  Hun,  459 ;  affirmed,  71 
id.  693  ;•  BiderY.  AUm,  etc.,  B.  B.  Co.,  13  111.  516, 520 ;  March 
V.  EasUm,  B.  B.  Co.,  43  N.  H.  515 ;  Union  Bh  v.  State,  9 
Yerg.  490;  Crawford  v.  North-east  B.  Co.,  3  Kay&  J.  728, 
744;  Henry  v.  Ot.  N.  B.  Co.,  1  De  G.  &  J.  616,  637;  State 
of  Conn.  V.  Norwich  <Ss  Worcester  B.  B.  Co,,  30  Conn.  290 ; 
Emrhart  v.  Westchester  ds  Phil.  B.  B.  Co.,  28  Penn.  St.  329 ; 
BuOand  <&  B.  B.  B.  Co.  v.  TTiraU,  35  Vt.  536,  545 ;  Correy 
Y.  Londonderry  <6  En.  B.  Co.,  29  Beav.  263 ;  Smith  y.  Cork 
<ik  Brandon  B.  Co.,  5  Ir.  Eq.  65 ;  Button  y.  Scarhoro^igh 
Cliff  Hotel  Co.,  2  De  &  Sm.  574;  13  W.  R.  631 ;  Harrison 
Y.  Mesdcam,  B.  Co.,  L.  R.,  19  Eq.  C.  358 ;  S.  C,  12  Eng.  793 
[Moak'B  Notes] ;  St.  John  v.  Erie  B.  Co.,  10  Blatchf.  C.  C.  271 ; 
affirmed,  22  Wall.  136.)  The  right  of  the  party  suing  for 
these  arrears  is  not  affected  by  the  fact  that  he  is  a  holder  of 
the  shares  by  purchase,  nearer  or  more  remote,  instead  of  being 
the  original  subscriber  for  the  stock,  and  the  original  holder  of 
the  certificate.  {Bagshaw  v.  Eastern  Union  B.  Co.,  7  Hare, 
114 ;  S.  C,  13  Jur.  602 ;  27  Eng.  Ch.  114  ;  2  McN.  &  G.  389 ; 
8.  C,  2  Hall  &  Twell.  201 ;  14  Jur.  491 ;  Westchester  cfe  Phil. 
B.  B.  Co.  T.  Jackson,  77  Penn.  St.  321.)  The  objection  that 
the  consolidation  of  the  railroad  companies  of  different  States 
to  form  the  present  defendant  could  only  be  effected  or  made 
under  and  by  virtue  of  an  act  or  acts  of  the  Congress  of  the 
United  States,  and  not  of  the  different  States  thereof,  is  wholly 
untenable.  {Famum  v.  Blackstone  Canal  Co.,  1  Sumn.  48 ; 
The  Baoins  <&  Mississippi  B.  B.  Co.y.  Farmers^  Loa/n  <&  Trust 
Co.,  49  111.  331;  9  Am.  L.  Reg.  260;  P.,  W.  A  B.  B.  B. 
Co.  Y.  Maryland,  10  How.  376,  392 ;  Ohio  <&  Miss.  B.  B. 
Co.  Y.  Wheder,  1  Black,  297 ;  Milnor  y.  The  N.F.db  JV.  H. 
B.  B.  Co.,  53  N.  Y.  363;  PhUaddphia,  W.  A  B.  B.  B.  Co. 
SiCKELS— Vol.  XXXIX.        22  * 
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V.  Ma/ryland,  10  How.  376,  392-;  P.,  W.  &  B.  R.  R.  Co.  v. 
Howard,  13  How.  307,  322,  323 ;  Clea/rwater  v.  Meredith,  1 
Wall.  25,  40 ;  Peck  v.  Chicago  <&  N.  W.  R.  R.  Co.,  4  Otto 
164 ;  Shields  v.  StaU  of  Ohio,  26  O^io  St.  86  ;  5  Otto,  319  \ 
State  of  Ohio  v.  Sherman,  22  Ohio  St.  411 ;  Frouty  v.  Z.  S.  dk 
M.  S.  R.  Co.,  62  N.  T.  363 ;  Matter  of  Sage,  etc.,  70  id.  220; 
Bishop  y.Rrainard,  28  Conn.  289;  Rlatt  v.  If.  T.  i&  Boston 
R.  R.  Co.,  26  id.  514 ;  57  How.  Pr.  26 ;  Sturges  v.  Crownin^ 
tfAttfW,  4  Wheat.  122,  191;  Ogdenv,  Saunders,  12  id.  213; 

1  Kent's  Com.  388.  The  Btatute  of  limitations  does  not  bar 
the  present  action.  {Ohott  v.  Tioga  R.  R.  Co.,  20  N.  T.  210; 
Thompson  v.  Tioga  R.>  R.  Co.,  36  Barb.  79 ;  Rathhun  v. 
Northern  Cent.  R.  Co.^  50  N.  Y.  656.)  The  caae  presented 
by  the  plaintiffs  is  one  of  equitable  cognizance,  and  the  plaint- 
iffs' remedy  is  not  merely  at  law.  (Stevenson  v.  Buxton,  15 
Abb.  352 ;  Coey  v.  Belfast  A  County  Down  R.  Co.,  I.  E., 

2  Ch.  112,  123.)  The  stockholder  was  entitled  to  interest  on 
the  dividends  he  was  to  have  received ;  at  least,  from  the  time 
the  net  earnings  began  to  be  appropriated  by  the  corporation 
to  the  payment  of  dividends  ta  the  holders  of  common  stock. 
(1  Hun,  667 ;  Conn.  Mut.  F.  Ins.  Co.  v.  Cleveland,  etc.,  R.  R. 
Co.,  44  Barb.  9 ;  HolUngsworthy.  City  of  Detroit,  3  McLean, 
472.)  Every  purchaser  and  holder  of  scrip  for  shares  of  the 
stock  and  of  the  shares  evidenced  thereby  became  entitled  to 
and  invested  with  all  the  rights,  privileges  and  benefits  aL 
tached  thereto,  or  held  or  owned  by  the  original  subscribers 
for  the  stock,  and  all  the  intermediate  holders,  down  to  the 
time  when  the  same  became  vested  in  such  purchaser.  {Bag- 
shaw  v.  East.  Union  R.  Co.,  2  McN.  &  Gor.  389;  S.  C,  2 
Hall  &  Twell.  201;  14  Jurist,  491 ;  7  Hare,  114,  and  27  Erig. 
Ch.  114 ;  13  Jur.  602 ;  Jones  v.  Terre  EoaiU  R.  Co.,  29  Barb. 
353 ;  Phdjps  v.  Farmers'  Bk.,  26  Conn.  269 ;  Westchester  dk 
Phil.  R.  R.  Co.  V.  Jackson,  77  Penn.  St.  321 ;  Angell  & 
Ames  on  Corporations  [10th  ed.],  §  567,  note  a.) 

Mtlleb,  J.   The  plaintiffs  seek  by  this  action  to  compel  the 
defendant  to  pay  dividends  of  ten  per  cent  per  annum  from 
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June,  1857,  to  February,  1863,  upon  certain  shares  of  stock 
owned  by  the  plaintiffs'  testator,  which  were  issued  as  prefer- 
red and  guaranteed  stock  by  The  Michigan  Southern  and 
Northern  Indiana  Eailroad  Company,  in  the  year  1857.  The 
issue  of  stock  amounted  to  $3,000,000  and  the  company  failed 
to  pay  the  dividends  now  sought  to  be  recovered.  The  defend- 
ant, under  acts  of  consolidation  passed  by  the  legislatures  of  the 
States  through  which  the  roads  ran,  assumed  the  debts  and  ob- 
ligations of  said  company.  The  certificate  of  said  stock  is- 
isued  by  the  company  and  stated  as  follows:  "Said  stock 
is  entitled  to  dividends  at  the  rate  of  ten  per  cent  per  an- 
num, payable  semi-annually  in  New  York,  on  the  first  days 
of  June  and  December  in  each  year,  out  of  the  net  earnings 
of  the  said  company ;  and  is  also  entitled  to  share  ^o  rata 
with  the  other  stock  of  the  company  in  any  excess  of  earnings 
over  ten  per  cent  per  annum,  and  the  payment  of  dividends  as 
aforesaid  is  hereby  guaranteed."  At  the  top  of  the  certificate 
after  the  designation  of  the  name  of  the  company,  the  number 
of  scrip  and  the  number  of  shares,  was  inserted  the  words, 
^'  guaranteed  ten  per  cent  stock."  None  of  the  dividends  pro- 
vided for  were  paid  until  1863,  when  a  dividend  of  five  per 
cent,  out  of  the  net  earnings  of  the  previous  six  months,  was 
for  the  first  time  declared,  and  no  payment  has  been  made 
upon  the  arrears  of  dividends  which  have  accumulated  upon 
said  stock. 

Objections  were  made  upon  the  trial  to  the  introduction  of 
the  book  of  minutes  of  the  company,  containing  certain  resolu- 
tions of  the  directors  of  The  Michigan  Southern  and  Northern 
Indiana  Kailroad  Company,  which  authorized  the  issue  of 
guaranteed  stock  of  thQ  company  to  be  denominated  "  con- 
struction stock,"  and  the  payment  of  dividends  upon  the  same 
at  the  rate  of  ten  per  cent  per  annum.  The  objection  to  these 
resolutions  and  proceedings  is  based  mainly  upon  the  ground 
that  all  proceedings,  prior  to  the  issuing  of  the  certificate  be- 
came merged  in  the  same,  and  such  certificate  became  the  con- 
tract between  the  company  and  the  stockholders,  which  could 
not  be  varied  by  the  other  testimony.     The  resolution  of  the 
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directors  declared  that  the  dividends  at  the  rate  named  "  shall 
alwaj^s  be  paid  upon  said  guaranteed  stock  out  of  any  net  earn- 
ings of  the  company,  before  any  portion  of  said  net  earnitigs 
shall  be  applied  to  the  payment  of  dividends  upon  the  remain- 
ing stock  of  the  company,"  and  the  book  of  minutes,  contain- 
ing this  and  other  proceedings  relating  to  the  matter,  was 
offered  in  evidence  for  the  purpose  of  showing  authority  for 
the  issue  of  the  stock  in  question.  Such  evidence  is  frequently 
resorted  to  in  cases  relating  to  the  power  to  create  preferred 
or  guaranteed  stock,  or  the  right  to  receive  dividends  upon  the 
same.  {Stevens  v.  South  Devon,  R.  R,  Go.^  9  Hare,  313 ;  21 
L.  J.  Ch.  Rep.  [N.  S.]  816;  12  Eng.  K  &  E.  229;  Sturge 
V.  E,  U.  Ji.  li.  Co.,  7  DeGex,  McN.  &  G.  158;  31  Eng.  L. 
&  Eq.  406 ;  Crawford  v.  iT.  K  li.  Ji.  Co.,  3  Jur.  [N.  S.] 
part  1,  1098;  Henry  \.  O.  N.  R.  R.  Co.,  id.  1117,  1133; 
MaUhaur  v.  O.  If.  E.  R.  R.  Co.,  6  id.,  part  1,  284 ;  Corey 
V.  Londonderry  &  E.  R.  R.  Co.,  29  Beav.  263 ;  ffarri- 
son  y.  Mexiccm  R.  L.  Co.,  L.  R.,  19  Eq.  Cas.  358 ;  Kent 
v.  Quicksilver  Mining  Co.,  78  N.  T.  159.)  In  the  case  last 
cited,  the  charter,  by-law  and  resolutions  of  stockholders,  and 
other  evidence  of  a  similar  character,  were  received  with- 
out any  apparent  objection,  and  ere  referred  to  in  the  opinion 
in  connection  with  the  certificate.  The  stock  certificate,  al- 
though on«its  face  in  due  form,  may  be  the  subject  of  inquiry 
to  ascertain  whether  it  was  fraudulently  issued.  {Mecha/niaf 
Bcmk  V.  N.  7.  cfe  N.  H.  R.  R.  Co.,  13  N.  T.  599.)  In  fact 
the  certificate  of  itself  is  merely  evidence  tending  to  show  the 
ownership  of  the  shares.  {Bates  v.  A.  <&  K.  R.  R.  Co,,  49 
Me.  491.)  The  resolutions,  the  book  of  minutes,  annual  re- 
ports and  other  proceedings  were  competent,  for  the  purpose 
of  showing  the  real  chara<;ter  of  the  transaction  and  as  a  part 
of  the  same. 

The  claim  of  the  defendant  is,  that  the  certificate  of  itself 
did  not  give  a  preference,  and  that  the  guaranty  only  author- 
ized the  dividend  described  in  the  certificate,  and  that  it  was 
error  to  admit  such  evidence  for  the  purpose  of  changing,  vary- 
ing or  interpreting  the  contract    We  think  that  the  whole 
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proceeding  relating  to  the  issae  of  the  stock  may  be  taken  in 
connection  as  constituting  one  and  an  entire  transaction.  The 
resolutions  were  competent  evidence  to  show  authority  to  issue 
the  stock ;  the  proposal  and  other  proceedings  to  carry  out  the 
purpose  of  the  resolutions  and  the  certificate  as  evidence  of 
what  stock  was  actually  issued,  and  in  part  the  terms  upon 
which  it  was  so  issued.  Altogether  these  papers  evince  what 
the  intention  was.  Without  the  certificate,  the  sliareholder 
would  be  entitled  to  the  shares  which  had  been  paid  for,  and 
the  dividends  and  the  certificate  did  not  circumscribe  or  limit 
bis  rights  in  this  respect,  but  render  them  more  definite  and 
specific.  "We  think,  therefore,  that  the  evidence  objected  to 
cannot  be  considered  as  extrinsic  evidence  to  vary,  modify  or 
explain  the  written  contract,  or  any  uncertainty  or  ambiguity 
relating  to  such  contract  We  are  referred  by  the  appellant's 
counsel  to  several  reported  cases  which  uphold  the  doctrine 
that  where  there  is  an  uncertainty  of  meaning  upon  the  face 
of  the  contract,  owing  to  its  wording,  and  not  to  any  collateral 
circumstances,  other  evidence  is  not  competent.  (See  Miller 
V.  TraverSy  8  Bing.  244;  Scmderaon  v.  Piper ^  5  Bing.  N.  C. 
425 ';  jReed  v.  Proprietor  ofZocks,  8  How.  [U.  S.]  274 ;  /Sbr- 
gent  v.  AdamSy  3  Gray,  72.)  .These  decisions  relate  to  the' con- 
struction of  a  particular  instrument  alone,  and  not  to  a  ease 
where  stock  is  issued  by  a  corporate  body,  and  the  circum^ 
stances,  as  well  as  the  nature  of  the  contract,  and  the  acta  and 
proceedings  connected  with  such  issue,  are  to  be  taken  into 
consideration.     The  cases  cited,  therefore,  are  not  analogous. 

Assuming,  however,  that  any  doubt  may  arise  as  to  the  com- 
petency .of  the  evidence,  we  are  of  the  opinion  that,  from  the 
language  of  the  certificate  and  the  guaranty,  the  plaintiflEs  were 
entitled  to  the  dividends.  By  the  certificate  alone  the  intestate* 
was  entitled  to  dividends  at  the  rate  of  ten  per  cent  per  annum, 
payable  semi-annually  out  of  the  net  earnings  of  the  company, 
and  it  is  agreed  by  the  guaranty  that  these  dividends  shall  be 
paid  as  provided.  The  contract  is  explicit  as  to  the  amount 
and  the  source  out  of  which  the  dividends  shall  be  paid,  and 
the  times  when  payable  annually  are  also  designated.     The 
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design  evidently  was  that  the  stockholders  should  realize  ten 
per  cent  each  year,  payable  semi-annually  upon  the  investment 
actually  made.  As  they  were  entitled  to  receive  such  dividends 
from  the  net  earnings  and  to  have  ten  per  cent  upon  the  in- 
vestment, and  this  was  absolutely  guaranteed,  it  necessarily 
f  0II0W9  that  in  the  event  that  such  earnings  should  not  reach 
that  amount  or  at  any  time  failed,  the  dividends  must  after- 
ward be  paid  from  the  net  earnings  when  earned  and  received 
by  the  company.  The  reasonable  and  fair  interpretation  of 
the  contract  is,  that  the  dividends  were  not  only  to  be  pre- 
ferred, but,  being  guaranteed,  were  cumulative  and  a  specific 
charge  upon  the  accruing  profits,  to  be  paid  as  arrears,  before 
any  other  dividends  were  divided  upon  the  common  stock. 
The  doctrine  that  preference  shareholders  are  entitled  to  be 
first  paid  the  amount  of  dividends  guaranteed,  and  of  all  arrears 
of  dividends  or  interest  beforo  the  other  shareholders  are  en- 
titled to  receive  any  thing,  and  although  they  can  receive  no 
profits  where  none  are  earned,  yet  as  soon  as  there  are  any 
profits  to  divide  they  are  entitled  to  the  same,  is  fully  sup- 
ported by  authority.  In  Renry  v.  G.  N,  R.  R.  Co,^  3  Jurist 
[N.  S.],  part  1,  1117,  afiirmed  upon  appeal,  reported  in  3 
Jurist,  1133,  the  right  of  preference  rather  than  that  of  guaran- 
teed stockholders  to  dividends  in  arrears  was  involved,  and  it  was 
held  by  the  Vice-Chancellor  that  the  company  had  no  right  to 
declare  a  dividend  so  as  to  aflEect  the  right  of  preference  stock- 
holders, and  that  they  were  entitled  to  their  full  dividend  for 
the  period  which  had  elapsed  since  the  last  payment  of  divi- 
dend, before  the  ordinary  stockholder  can  take  any  dividend 
whatever.  Upon  appeal  the  decision  was  affirmed,  and  it  was 
held  that  preference  shareholders  had  a  right  to  dividends  at 
the  stipulated  rate  chargeable  exclusively  as  profits,  and  pay- 
able before  any  thing  is  divided  among  the  common  share- 
holders. The  Lord  Chancellor,  Ceanworth,  says :  "  That  if, 
on  the  declaration  of  a  dividend,  the  fund  to  be  divided  should 
be  insufficient  to  satisfy  the  claims  of  the  shareholders  entitled 
to  preference,  those  shareholders  will  be  entitled  to  be  paid  in 
full  out  of  all  subsequent  dividends  before  the  ordinary  share- 
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holders  can  receive  any  thing."  In  the  case  last  cited  there 
were  four  classes  of  preferred  stock,  and  the  same  principle  is 
involved  as  arises  in  the  case  at  bar.  In  Cra/wford  v.  iT.  E. 
JR.  R.  Co.j  3  Jurist  [N.  8.],  part  1,  1093,  preference  dividends 
were  held  to  be  a  charge  upon  the  profits  of  the  company  for 
all  time,  to  the  extent  of  the  preference  dividend  held  out  as 
payable  on  the  preference  shares.  The  condition  here  was, 
that  the  preference  shares  should  be  entitled  to  a  certain  rate 
per  annum  for  the  periods  named,  and  in  part  in  perpetuity 
thereafter  on  the  amount  actually  paid  in.  It  was  said  that 
the  words  "  interest "  and  "  dividends "  should  be  treated  as 
synonymous.  See,  also,  Sturge  v.  E.  N.  E,  H.  Co.  (31  Eng. 
L.  &  Eq.  406)  which  decides  that  the  holders  of  preference 
shares  are  entitled  to  be  paid  the  amount  of  arrears  out  of  any 
money  belonging  to  the  company  applicable  to  such  payment, 
before  any  payment  shall  be  made  by  the  company,  to  the  or- 
dinary shareholders  in  respect  to  dividends  or  interest.  It  is 
claimed  that  in  the  last  two  cases  it  was  held  that  the  prefer- 
ence dividends  were  a  charge,  because  the  contract  was  not  for 
the  payment  of  dividends  at  fixed  times,  but  because  the  divi- 
dends were  payable  out  of  the  revenues  of  the  company  at  any 
time ;  but  we  think  that  those  decisions  were  not  made  upon 
any  such  ground,  but  upon  the  principle  that  preference  divi- 
dends must  be  paid  before  any  others,  which  is  well  estab- 
lished and  supported  by  the  cases  cited,  as  well  as  numerous 
other  authorities.  (See  Lindley  on  Part.  [4th  ed.]  Y96,  798 ; 
Stevens  v.  South  Devon  R.  R.  Co.,  9  Hare,  313;  12  Eng. 
L.  &  Eq.  229  ;  Matthews  v.  G.  N.  R.  R.  Co.,  5  Jurist  [K  S.], 
part  1,  284 ;  Corey  ^.  L.  <&  E.  R.  R.  Co.,  29  Beav.  263 ;  Ear- 
risen  v.  Mexican  R.  R.  Co.,  19  Eq.  Cas.  358.) 

Even  if  there  was  a  variation,  as  claimed,  we  are  imable  to 
perceive  how  this  can  make  any  difference ;  for,  as  we  have 
seen,  the  stock  being  both  preferred  and  guaranteed,  the  infer- 
ence to  be  drawn  from  the  nature  of  the  obligation  is  certainly 
very  strong  upon  the  certificate  itself,  and,  we  may  add,  con- 
clusive that  a  specific  sum  should  be  paid  as  dividends  out  of 
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made  a  contract  to  pay  certain  dividends  upon  a  contingency, 
which  was  the  acquisition  of  net  earnings  by  the  company,  and 
the  right  only  becomes  complete  upon  the  happening  of  such 
contingency,  and  that  the  holder  of  the  stock  with  whom  the 
contract  was  made  would  become  a  creditor  upon  the  acquisi- 
tion of  such  net  earnings,  and  that  the  plaintiffs  cannot  claim 
these  dividends  in  their  capacity  as  stockholders,  for  they  have 
never  been  declared  but  only  in  the  capacity  of  one  who  has 
made  a  contract  with  a  corporate  body.  We  are  unable  to 
perceive  the  force  of  this  position,  for  conceding  that  the  right 
of  the  plaintiffs  depends  upon  a  contract,  that  contract  is  con- 
nected with,  relates  to  and  constitutes  an  integral  part  of  the 
plaintiffs'  right  as  a  stockholder.  It  cannot  be  separated  from 
the  rights  accruing  by  virtue  of  the  stock  which  the  plaintiffs 
hold;  and  being  thus  a  part  and  parcel'of  the  same,  it  passes 
with  the  transfer  as  one  of  its  incidents,  and  as  composing  an 
essential  element  thereof.  A  sale  or  assignment  of  the  stock 
transferred  by  the  operation  of  law  all  benefits  to  be  derived 
from  the  same,  and  all  profits,  income  or  dividends  or  right 
to  dividends  by  contract,  which  formed  a  constituent, 
valuable  and  an  insepamble  portion  of  the  stock.  When 
the  contingency  happened  specified  in  the  contract,  the  right 
to  dividends  became  fixed,  and  existed  independent  of  any  act 
of  the  corporation  or  its  officers.  It  became  absolute  and  per- 
fect in  the  stockholder  without  a  declaration  to  that  effect,  and 
passed  as  an  incident  of  the  stock  upon  the  transfer. 

The  dividends  were  not  a  chose  in  action  arising  from  the 
contract,  which  could  only  be  derived  by  a  separate  assignment, 
and  no  such  instrument  was  required  to  convey  or  transfer  a 
right  to  the  same.  Although  usually  there  is  no  special  con- 
tract of  the  company  with  the  holders  of  stock  to  declare  divi- 
dends, yet  that  does  not  alter  or  change  the  effect  of  the  con- 
tract by  which  the  plaintiffs  hold  their  stock  and  become 
^entitled  to  dividends  thereon  ;  for  in  both  cases  the  dividends 
follow  the  stock  itself  and  belong  to  the  owner.  We  think  it 
cannot  be  maintained,  upon  any  sound  principle,  that  the  con- 
tract for  the  payment  of  dividends  continues  to  each  stock- 
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liulder  only  during  the  time  he  holds  the  stock  and  accrues  only 
to  his  benefit  during  that  period,  and  that  a  separate  and  dis- 
tinct assignment  of  the  dividends  was  essential  in  order  to  con- 
fer title  upon  the  owner.  Such  a  conclusion  is  adverse  to  the 
general  rule  which  is  upheld  by  authority,  that  a  transfer  of 
stock  of  a  corporation  carries  with  it  to  the  transferee  its  pro- 
portionate share  of  the  assets  of  the  company,  including  divi- 
dends which  have  not  been  declared,  and  all  the  incidents  and 
advantages  which  appertain  to  the  rights  of  a  shareholder.  The 
case  of  Sm  v.  The  Newitchawam^ic  Co.  (8  Hun,  459),  affirmed 
in  this  court  in  71  N".  Y.  593,  on  appeal,  which  is  relied  upon 
by  the  appellant's  counsel,  is  not  analogous,  as  the  dividend  of 
previous  earnings  had  virtually  been  declared  before  the  sale, 
although  the  time  of  payment  was  not  fixed,  but  wafi  left  dis- 
cretionary with  the  agent.  A  distinction  is  recognized  in  the 
opinion  between  a  dividend  already  declared,  payable  at  a 
future  day,  and  a  division  of  future  earnings ;  and  it  was  prop- 
erly held  that  the  former  owner,  and  not  the  purchaser,  was 
entitled  to  the  dividend. 

We  think  there  was  no  error  in  the  judgment  of  the  trial 
court  because  it  decrees  specific  performance  and  grants 
equitable  relief.  The  cause  of  action  is  of  an  equitable  charac- 
ter, and  the  remedy  demanded  cannot  be  obtained  by  an  action 
at  law.  It  is  not  to  recover  the  dividends  alone,  but  to  com- 
pel the  defendant  to  do  what  is  necessary  and  proper  for  the 
specific  performance  of  the  contract  and  agreement  entered 
into  by  tlie  Michigan  Southern  and  Northern  Indiana  Kailroad 
Company,  in  reference  to  the  guaranteed  or  construction  stock 
issued  by  it.  The  plaintiffs  pray  that  an  account  be  taken, 
that  tlie  defendant  be  compelled  specifically  to  perform  the 
agreement  and  enjoined  from  declaring  or  paying  any  dividends 
upon  the  common  or  unpreferred  stock  of  the  corporation,  untjl 
the  holders  of  the  guaranteed  or  construction  stock  are  all  paid. 
Without  some  action  of  the  officers  of  the  corporation,  there  is 
no  power  to  pay  the  dividends ;  and  as  they  are  to  be  paid  out 
of  the  net  earnings,  this  cannot  be  attained  in  any  other  man- 
ner. 
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The  English  cases  already  cited  {8upra\  where  the  Court  of 
Chancery  interfered  to  restrain  the  payment  of  dividends  to 
shareholders  of  a  lower  class  until  the  arrears  due  those  of  a 
higher  were  paid,  were  all  equitable  actions.  In  the  only  case 
excepted  from  this  general  rule,  the  right  of  recovery  depended 
upon  an  act  of  Parliament,  and  there  had  been  an  appropria- 
tion of  the  money.  {Coey  v.  Belfast  cfe  County  Down  R.  R, 
Co..  2  Irish  [C.  L.  S.J,  112.) 

While,  as  a  general  rule,  courts  of  equity  will  not  exercise 
visitorial  powers  over  corporations,  and  its  officers  are  the  sole 
judges  as  to  the  propriety  of  declaring  dividends,  and  in  this 
respect  the  court  will  not  interfere  with  a  proper  exercise  of 
their  discretion,  yet  where  the  right  to  the  dividend  is  clear 
and  fixed  by  the  contract,  and  requires  the  directors  to  take 
action  before  it  can  be  asserted  by  a  suit  at  law,  and  a  restraint 
by  injunction  is  essential  to  maintain  the  right  of .  the  stock- 
holder, the  interposition  of  a  court  of  equity  is  a  proper  exer- 
cise of  its  power  and  should  be  upheld.  In  such  a  case  the 
remedy  at  law  is  inadequate,  and  a  court  of  equity  alone  can 
grant  the  proper  relief.  In  regard  to  the  controversy  involved 
in  this  action,  it  is  apparent  that  it  is  not  one  of  legal  cogni- 
zance, and  a  perfect  remedy  can  only  be  obtained  by  an  equit- 
able action.  The  judgment  here  requires  a  specific  perform- 
ance of  the  contract,  and  such  relief  could  not  be  obtained  by 
an  action  to  recover  the  dividends. 

We  are  also  of  the  opinion  that  the  liability  of  the  defendant, 
as  the  representative  of  the  consolidated  corporation  and  as  a 
corporate  body,  is  sufiiciently  established,  and  that  it  cannot  be 
claimed  that  the  defendant  is  in  the  nature  of  a  firm  and  cannot 
be  sued  alone.  Upon  the  trial,  it  was  admitted  that  the  defend- 
ant was  a  coi'poration  duly  created  and  organized  as  a  corporate 
body,  under  the  laws  of  several  States,  and  when  the  defend- 
ant's corporation  was  formed,  the  several  corporations  which 
were  consolidated  to  form  the  defendant  owned  and  operated 
one  continuous  line  of  railroad  running  through  the  several 
States  named  ;  and  that  the  defendant  would  not  question  its 
own  corporate  existence  or  that  of  the  several  coi'porations  from 
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which  it  was  formed.  The  defendant  is  a  corporation  de  facto. 
It  filed  its  agreement  and  acts  of  consolidation  with  the  secre- 
tary of  State,  a  copy  of  which,  duly  certified,  is  made  evidence 
in  all  courts  (Laws  of  1869,  chap.  917,  §  2,  snbd.  2),  and  was 
introduced  in  evidence  upon  the  trial,  as  well  as  the  laws  of 
other  States ,  and  those  together  appear  to  establish  sufficiently 
the  existence  of  defendant  de  jure  as  a  corporate  body.  It  is 
also  recognized  as  a  corporation  in  several  of  the  decisions  of 
this  court,  and  the  validity  of  the  consolidation  is  considered, 
and  affinned.  It  is  held  that  where  two  railroads  are  consoli- 
dated, as  far  as  one  of  the  creditors  of  one  of  the  original  com- 
panies is  concerned,  the  consolidated  company  is  the  successor 
of  the  old  company ;  but  in  respect  to  the  properties  of  the 
other  companies  it  is  a  new  and  independent  company,  and 
such  creditor  has  no  claim  against  it  upon  their  original  con- 
tract, but  only  by  virtue  of  its  assumption  of  the  obligations  of 
the  old  companies.  {Prouty  v.  Z.  S.  <&  3f.  S»  B,  It.  Co.^  52 
N.  Y.  363.)  The  distinct  point  was  taken,  in  the  case  last 
cited,  that  the  consolidation  was  not  a  surrender  of  personal 
identity  or  corporate  existence  by  either  of  the  corporations. 
(See,  also,  Chase  v.  Vanderbilt,  62  N.  Y.  307 ;  In  the  Matter 
of  Sage,  70  id.  220.) 

We  have  carefully  examined  the  cases  cited  to  sustain  the 
position  contended  for,  but  none  of  them  present  the  charac- 
teristic features  which  distinguish  the  case  at  bar,  or  hold  that 
under  the  facts  and  circumstances  presented  upon  the  trial  of 
this  action  the  defendant  could  not  be  sued  as  a  single  corpo- 
ration, and  is  riot  liable  as  such.  Nor  are  we  able  to  discover 
any  effect  of  the  principle  laid  down  which  is  not  the  legiti- 
mate result  and  the  necessary  consequence  of  the  arrangement 
under  which  the  consolidation  of  the  various  corporations  was 
accomplished  and  became  merged  in  the  defendant.  The 
effect  of  the  consolidation  evidently  was  that  the  preferred 
stock  should  constitute  a  part  of  the  liability,  and  no  reason 
exists  why  the  stockholders  should  be  compelled  to  prosecute 
their  remedy  against  one  of  the  corporations  alone  with  whom 
the  contract  was  originally  made. 


"  ( 
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The  claim  that  the  plaintiffs  have  been  guilty  of  negligence 
and  laches  in  asserting  their  right,  and  have  so  long  acquiesced 
in  the  manner  of  distributing  tlie  funds  and  property  of  the 
company  that  it  is  too  late  to  complain,  and  that  the  doctrine 
of  an  estoppel  in  pais  applies,  demands  serious  consideration. 
The  question  is,  whether  the  delay  in  bringing  the  action  pre- 
cludes a  recovery,  under  the  circumstances  presented.  The 
defendant's  obligation  arises  upon  a  contract,  and  the  right  to 
the  dividends  became  fixed  thereby,  the  same  as  the  payment 
of  any  other  demand  which  is  provided  for  by  the  terms  of  an 
agreement.  The  failure  to  pay  makes  the  right  of  action  per- 
fect, and  under  ordinary  circumstances  this  can  only  be  de- 
feated by  the  statute  of  limitations.  But  was  there  such  an 
acquiescence  in  the  acts  of  the  defendant,  such  laches  and 
failure  to  proceed  and  claim  the  dividends  by  the  plaintiffs 
or  their  testator,  as  in  any  way  operated  upon  or  induced  the 
defendant  to  act  differently  from  what  it  otherwise  would  have 
done,  or  as  injured  or  affected  its  interests?  The  principle, 
applicable  to  such  case  is  laid  down  by  Lord  Denman,  in  Pick- 
ard  V.  Sears  (6  Ad.  &  El.  474),  as  follows :  "  The  rule  of  law 
is  clear  that  where  one,  by  his  words  or  conduct,  willfully 
causes  another  to  believe  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his 
own  previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time."  Nor  is  it  essential  to  an  equitable  estoppel  that 
the  party  should  design  to  mislead,  and  it  is  suflScient  if  his 
acts  were  calculated  to  mislead  and  have  misled  another 
acting  upon  it  in  good  faith  and  exercising  reasonable  care. 
{Manuf.  Bank  v.  Hazzard,  30  N.  Y.  226.)  Within  the 
rule  stated,  can  it  be  said  that  the  defendant  was  misled 
by  the  conduct  of  the  plaintiffs,  and  that  thereby  it  was  in- 
duced to  act  differently  than  it  otherwise  would  have  done, 
or  to  change  its  former  position  ?  A  recurrence  to  the  facts 
disclosed  upon  the  trial  evinces  that  the  action  of  the  defend- 
ant was  not  based  at  all  upon  the  apparent  acquiescence  of  the 
plaintiffs  in  its  neglect  to  pay  the  dividends.     It  appears  that 
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there  has  been,  ever  since  the  expiration  of  the  time  when  the 
dividends  were  due,  an  active  and  continuous  litigation,  and  a 
sharp  controversy  in  the  courts  with  other  parties  against  the 
old  corporation  and  the  defendant,  by  stockholders  who  are 
similarly  situated  with  the  plaintiffs,  to  recover  dividends  upon 
the  preferred  stock.  Some  of  the  annual  reports  introduced 
in  evidence  upon  the  trial  contain  references  to  the  pendency 
of  these  actions  for  the  arrears  of  dividends,  and  show  clearly 
and  beyond  any  controversy  that  the  defendant  was  well-ad- 
vised and  had  full  knowledge  of  the  claim  of  the  preferred 
stockholders.  The  pleadings,  affidavit  for  injunction,  and  the 
injunction  issued  in  one  of  the  suits  brought,  in  which  the 
defendant  was  restrained  from  receiving  funds  from  the  old 
corporation  and  otherwise  enjoined,  which  was  also  proved, 
show  conclusively  the  existence  of  these  litigations  and  bring 
the  knowledge  of  the  same  directly  to  the  defendant's  officers. 
The  defendant  necessarily  was  acquainted  with  the  character 
of  the  litigation,  with  the  questions  involved  and  the  claim  of 
the  preferred  stockholders  to  the  dividends;  and  in  the  face  of 
these  facts,  with  full  notice  of  the  nature  of  the  claim,  has  no 
ground  for  insisting  that  it  would  have  acted  otherwise  if 
the  plaintiffs  had  sued  at  an  early  day.  It  was  not  required 
that  each  particular  stockholder  should  sue  for  his  share  of 
the  dividends  to  preclude  the  defendant  from  claiming  an  ac- 
quiescence and  estoppel ;  and  it  is  quite  sufficient  that  it  was 
advised  of  the  character  of  the  claim  of  the  respective  stock- 
holders. The  plaintiffs  and  other  stockholders  were  entirely 
justified  in  awaiting  the  result  of  suits  pending  without  incur- 
ring the  hazard  of  losing  their  rights  on  account  of  the  lateness 
of  their  demand.  A  right  of  action  existed  in  favor  of  the 
stockholders  against  the  corporation,  which  continues  against 
the  defendant,  who  has  assumed  and  is  bound  to  pay  its  debts 
and  obligations,  which  wght  has  not  been  lost  by  delay,  ac- 
quiescence or  laches.  The  defendant  has  in  fact  acted  without 
regard  to  these  stockholders'  interests  and  diverted  funds  to 
which  the  plaintiffs  were  entitled,  with  full  knowledge  of  the 
facts  and  without  being  misled  or  deceived  by  any  misconduct 
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or  any  want  of  action  on  their  part.  The  doctrine  of  estoppel 
or  of  acquiescence  has  no  application  in  such  a  case,  and  can- 
not be  invoked  to  aid  the  defendant.  The  elements  of  an 
estoppel  are  wanting,  as  there  has  been  no  mistake  or  mislead- 
in^y,  nor  any  injury  arising  from  the  delay  in  bringing  an  ac- 
tion. It  cannot  be  urged  upon  any  valid  ground  that  the  con- 
duct of  the  defendant  in  reference  to  these  dividends  was  in 
any  respect  influenced  or  affected  by  the  plaintiffs'  delay  to 
sue,  or  that  it  labored  under  any  misapprehension,  or  was  igno- 
rant of  or  had  not  complete  knowledge  of  the  nature  of  the 
plaintiffs'  claim. 

We  have  examined  the  cases  cited  in  this  connection  by 
the  appellant's  counsel,  and  none  of  them  sustain  the  posi- 
tion that  where  the  circumstances  indicate  a  full  knowledge  of 
the  facts  in  regard  to  a  claim  which  may  be  made,  and  where 
the  party  was  advised,  by  the  presentation  of  claims  of  other 
parties,  of  a  like  character,  which  were  the  subject  of  litigation, 
that  the  doctrine  of  laches  and  acquiescence  can  be  invoked  as 
a  defense.  In  each  of  these  decisions  there  was  strong  and 
direct  evidence  to  establish  acquiescence  in  the  action  which 
had  been  taken,  and  the  parties  were  suffered  to  proceed  with- 
out notice,  so  as  to  warrant  the  conclusion  that  the  subsequent 
claimants  assented  to  what  was  done,  and  thus  ratified  the  ac- 
tion taken.  (See  Kent  v.  Quicksilver  Mining  Co.^  78  N.  Y. 
184;  Coles  v.  Banh  of  England,  10  Ad.  &  El.  437 ;  Pichard 
V.  Sears,  Bupi^a  *y  Prendergast  y,  Turton,  1  Younge  &  Col. 
98 ;  Staffi^d  v.  Stafford,  1  DeG.  &  J.  193 ;  Nichols  v.  Lee- 
son,  3  Atk.  573 ;  Car  Ac  v.  Ooold,  2  Mad.  Ch.  426 ;  MaUhews 
V.  O.  N,  R.  R.  Co.,  5  Jurist  [N.  S.],  part  1,  284,  290.)  We 
do  not  deem  it  necessary  to  consider  these  cases  more  fully, 
and  it  w^ill  be  found  that  none  of  them  are  adverse  to  the  views 
we  have  expressed. 

We  are  also  of  opinion  that  the  plaintift*'s  demand  is  not 
barred  by  the  statute  of  limitations.  The  claim  arose  originally 
against  a  foreign  corporation,  and  the  action  is  based  upon  the 
assumption  by  the  defendant  of  its  debts  and  liabilities  under 
the  articles  of  consolidation,  which,  by  an  act  of  the  legislature 
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and  the  filing  of  the  articles  in  the  oiSSce  of  the  Secretary  of 
State,  took  effect  in  1869.  A  foreign  corporation  sued  in  this 
State  cannot  avail  itself  of  the  statute  of  limitations.  {OlcoU 
V.  The  Tioga  B,  R.  Co,,  20  N.  Y.  210 ;  Thcmpson  v.  Tlie 
Tioga  R,  R,  Co.,  36  Barb.  79.)  And  this  rule  obtains,  al- 
though it  has  before  the  comnfiencement  of  the  action  for  the 
time  specified  in  the  statute  continuously  operated  and  carried 
on  a  railroad  in  this  State,  and  has  property  and  officers  therein. 
{Rathbun  v.  N.  C.  R.  R.  Co.,  50  N.  Y.  656.)  The  statutory 
time  for  bringing  the  suit,  if  it  can  be  regarded  as  in  any  sense 
applicable,  would  not  begin  to  run  until  the  date  of  the  consol- 
idation, and  the  action  was  brought  within  six  years  after  that 
period. 

There  is,  we  think,  no  force  in  the  position  that  the  acts  of 
the  legislatures  qf  the  several  States  through  which  the  rail- 
roads run,  so  far  as  they  relatfe  to  or  authorize  the  consolidation 
in  the  adjoining  States,  are  in  violation  of  subdivision  3  of 
section  8  of  the  first  article  of  the  Constitution  of  the  United 
States,  which  confers  upon  Congress  the  power  to  "reg- 
ulate commerce  with  foreign  nations  and  among  the  several 
States."*  It  is  not  claimed  that  Congress  has  legislated  in  re- 
spect to  the  subject,  or  assumed  to  exercise  the  power  confer- 
red by  the  Constitution,  and  it  has  not  yet  been  decided  that 
the  provision  cited  requires  that  the  power  conferred  should 
be  exercised  by  Congress  alone,  and  is  taken  away  entirely 
from  the  control  of  the  State  legislatures.  The  conclusion, 
therefore,  is  inevitable  that  in  the  absence  of  such  legislation 
by  Congress,  the  power  exists  in  the  State  to  legislate  upon  the 
subject.  It  is  not  the  power  itself,  but  its  exercise,  which  is 
inconsistent  with  the  exercise  of  the  same  power  by  the  State 
legislature.  It  is  the  establishment  of  such  laws  by  Congress 
as  are  inconsistent  with  the  laws  of  the  State,  and  not  the  right 
to  establish  a  uniform  system.  While,  then,  Congress  has  the 
power  to  establish  uniform  laws  on  the  subject  of  bankruptcy, 
this  does  not  exclude  the  right  of  the  State  to  legislate  on  the 
subject,  except  where  the  power  is  actually  exercised  by  Con- 
gress and  the  State  laws  conflict  with  those  of  Congress. 
SiCKBLS  —  Vol.  XXXIX.        24 
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{Ogden  v.  Saunders^  12  Wheat.  213 ;  Sturges  v.  Cronmshiddy 
4  id.  122,  191 ;  1  Kent's  Cora.  388.)  The  same  rule  ap- 
plies to  the  legislation  which  has  been  considered.  The  case 
of  Mvmm,  V.  lUinoia  (94  TJ.  S.  113)  is  cited  by  the  appellant's 
counsel ;  and  it  is  there  held  where  warehouses  are  situated 
within  a  State,  it  may  prescribe  regulations  for  them,  not- 
withstanding they  are  used  as  instruments  by  those  engaged  in 
inter- State,  as  well  as  in  State  commerce;  and  until  Congress 
acts  in  reference  to  their  inter-State  relations,  such  regulations 
may  be  enforced,  even  though  they  may  indirectly  operate 
upon  commerce  beyond  her  immediate  jurisdiction ;  and  such 
a  law  is  not  repugnant  to  the  Constitution.  We  are  unable 
to  discover  any  thin:^  in  the  case  cited  which  conflicts  with  the 
right  of  the  States  to  pass  the  laws  referred  to  in  regard  to  the 
consolidation  of  the  railroads  in  question,  and  within  this  de- 
cision, as  well  as  the  authorities  cited,  we  are  brought  to  the 
conclusion  that  the  acts  in  question  were  constitutional  and 
valid. 

We  have  examined  the  various  objections  taken  to  the  find- 
ings and  the  refusals  to  find,  and  the  rulings  in  regard  to  the 
evidence  upon  the  trial,  and  none  of  the  decisions  of  tlfe  court 
were  en^oneous  in  respect  to  the  same.  The  motion  to  dismiss 
the  complaint  and  for  judgment  was  also  properly  denied. 
Nor  was*  there  any  error  in  the  allowance  of  interest  upon  the 
dividends. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Andrews,  JJ.,  taking  no 
part. 

Judgment  affirmed. 


Upon  a  motion  for  a  reargument  in  this  and  other  similar 
cases  decided  with  it,  the  following  opinion  was  handed  down. 

MiLLBB,  J.  The  motion  for  a  reargument  in  these  cases  is 
founded  upon  the  ground  that  the  appellant's  counsel  omitted 
to  discuss  the  question  as  to  the  legality  of  allowing  interest 
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upon  the  dividends,  and  that  several  decisions  and  authorities 
upon  that  question  were  not  cited  upon  the  brief  of  the  appel- 
lant's counsel  and  the  attention  of  the  court  was  not  drawn  to 
the  same.  The  position  of  the  defendant's  counsel  is,  that  the 
ten  per  cent  dividends  which  were  to  be  paid  by  the  contract 
and  certificate  upon  the  new  stock  issued  were  in  the  nature  of 
interest  and  given  as  an  inducement  to  the  parties  subscribing 
to  advance  this  necessary  amount  of  money  to  pay  certain  obli- 
gations of  the  corporation  in  a  period  of  emergency  and  that 
the  allowance  of  interest  thereon  in  point  of  fact  would  be  in- 
terest upon  interest,  or  compound  interest  which  is  unauthor- 
ized by  law,  and  which  is  never  allowed  except  in  case  of  an 
express  agreement  to  that  effect.  The  general  rule  is  well  es- 
tablished that  compound  interest  cannot  be  recovered  by  law 
without  an  agreement  to  pay  the  same  entered  into  after  it  has 
become  due.  {State  of  Connecticut  v.  Jackson^  1  Johns.  Ch. 
13 ;  Ackerman  v.  EmmoU^  4  Barb.  649.) 

Under  ordina^ry  circumstances  interest  is  not  recoverable 
upon  dividends  declared  without  a  previous  demand  and  a  re- 
fusal to  pay,  ana  the  question  arises  whether  the  rule  stated 
is  applicable  under  the  state  of  facts  presented  in  the  case  at 
bar.  Under  the  resolutions  of  the  stockholders  and  board  of 
directors  of  the  Michigan  Southern  and  Northern  Indiana  Rail- 
road Company  the  stock  proposed  to  be  issued  was  to  be  guar- 
anteed and  preferred,  and  certificates  were  issued  to  that  effect, 
by  which  the  dividends  were  to  be  paid  semi-annually  out  of 
the  net  earnings  of  the  company  before  any  portion  should  be 
applied  to  the  payment  of  dividends  upon  the  remaining  stock. 
Upon  the  28th  pf  February,  1865,  the  guaranteed  stock  had 
been  reduced  by  purchase,  cancellation  and  otherwise  and  a 
surplus  remained  of  $743,000,  which  could  have  been  applied 
to  the  payment  of  the  arrears  of  the  dividends  of  the  stock  in 
question,  including  that  of  the  plaintiff.  On  the  1st  of  Au- 
gust, 1864,  the  directors  in  open  violation  of  their  agreement 
declared  and  paid  a  dividend  upon  the  common  stock  of 
$277,664.20,  and  in  March,  1865,  a  like  dividend.  These 
amounts  were  sufficient  to  pay  all  arrears  of  dividends  on  guar- 
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an  teed  stock  which  were  outstanding  at  the  time  this  action 
was  brought.  Other  sums  were  afterward  paid  for  dividends 
upon  the  common  stock  in  violation  of  the  rights  of  the  holders 
of  guaranteed  and  preferred  stock.  These  moneys,  which 
should  have  been  appropriated  to  the  payment  of  the  dividends 
due  the  preferred  stockholders,  were  thus  unlawfully  diverted 
from  that  purpose.  The  security  taken  for  the  money  ad- 
vanced was  not  in  the  nature  of  an  obligation  for  the  repay- 
ment of  money  alone,  nor  the  benefits  or  payments  to  be 
derived  therefrom  were  not  in  substance  or  in  effect  interest 
upon  money  loaned  merely,  and  therefore  did  not  bear  the 
character  of  ordinary  obligations  where  the  allowance  of  inter- 
est would  be  compounding  the  same,  which  the  courts  have  re- 
garded with  disfavor  and  as  unauthorized.  The  preferred 
stockholders  merely  obtained  thereby  an  interest  in  the  assets 
of  the  company  which  entitled  them  to  the  ordinary  dividends 
the  same  as  the  common  stockholders.  The  agreement  to  pay 
preferred  or  guai'anteed  dividends  was  an  inducement  to  take 
the  stock,  and  the  di\ndends  provided  for  were  the  only  re- 
turn for  the  moneys  advanced.  The  security  therefore  taken 
differs  from  an  annuity  or  ordinary  dividend  or  an  agreement 
to  pay  interest.  This  rule  should  more  especially  prevail  where 
the  sums  to  be  paid  were  allowed  only  from  time  to  time  out 
of  the  net  earnings  which  ought  to  have  been  applied  and  were 
wrongfully  appropriated  to  the  payment  of  dividends  to  the 
common  stockholders  who  were  not  entitled  to  the  same  be- 
fore the  others  were  paid.  By  this  illegal  appropriation  the 
common  stockholders  received  dividends  and  if  they  chose 
could  have  invested  the  same  and  thus  drawn  interest  thereon, 
while  the  preferred  stockholders  have  no  such  advantage. 
Having  thus  misappropriated  the  funds  out  of  which  the  in- 
terest was  to  be  paid  to  the  preferred  stockholders,  the  com- 
pany should  be  compelled  to  pay  interest  on  the  sums  which 
their  own  act  prevented  from  being  paid.  They  refused  to 
fulfill  the  contract  or  to  do  what  was  required  by  law  to  pay 
the  plaintiff  the  dividend  to  which  he  was  entitled,  and  com- 
pelled him  to  bring  an  action  to  enforce  the  declaration  of  divi- 
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dends  and  under  these  circumstances  have  no  claim  to  be  ex- 
empted from  the  payment  of  interest  as  damages  as  a  conse- 
quence of  their  failure  to  perform  a  plain  obligation.  The 
plaintiff  became  damnified  by  the  refusal  of  the  company  to 
declare  a  dividend  when  tliey  had  funds  for  that  purpose  and 
by  the  diversion  of  such  funds  his  right  to  interest  accrued  by 
being  compelled  to  institute  an  action  to  enforce  the  same.  It 
may  also  be  remarked  that  there  \vere  no  specific  dividends  to 
demand  until  they  had  been  declared,  and  hence  the  demand 
would  have  been  unavailable  and  the  case  differs  entirely 
from  one  where  dividends  have  been  declared  or  an  annuity 
has  been  received  or  where  money  has  been  appropriated  or 
received  for  such  a  purpose  and  nothing  remains  to  be  done 
except  to  pay  it  over  when  demanded  by  the  person  who  is 
entitled  to  receive  the  same.  Nor  does  it  interfere  with  the 
right  of  the  plaintiff  to  interest  on  dividends  because  this  is  an 
equitable  action,  for  as  no  dividends  had  been  declared  and  the 
plaintiff's  remedy  in  part  was  to  compel  the  officers  of  the 
company  to  declare  such  dividends,  no  other  action  could  prop- 
erly be  brought  in  which  adequate  relief  could  be  obtained. 
It  is  enough,  we  think,  that  the  plaintiff's  right  to  the  interest 
exists  to  authorize  the  court  to  enforce  his  claim  in  this  action. 

The  plaintiff's  case  bears  no  analogy  to  that  of  copartnerships 
when  one  of  the  partners  is  not  entitled  to  interest  as  against 
the  others.  Nor  is  there  any  such  laches  in  enforcing  the  plaint- 
iff's demand,  or  by  a  failure  to  make  a  demand,  or  by  bringing 
a  suit  at  an  earlier  period  as  estops  him  from  claiming  such  in- 
terest. 

The  learned  counsel  for  the  appellant  has  cited  several 
English  authorities  where  the  courts  have  refused  to  allow  in- 
terest to  annuitants  upon  the  arrears  of  an  annuity  although 
there  were  circumstances  which  before  induced  the  courts  to 
allow  it.  {Aylmer  v.  Aylmer^  1  Malloy,  87;  Anderson  v. 
Dwyer^  1  Schoales  &  Lef  roy,  301 ;  Booth  v.  Lycester^  3  Mylne 
&  Craig,  459 ;  Earl  of  Mansfield  v.  Ogle,  4  De  G.  &  J.  38 ; 
Torre  v.  Brovm,  5  House  of  Lords  Cases,  part  1,  555 ;  Booth 
V.  CouUony  7  Jurist  [N.  S.],  part  1,  207 ;  Jenkins  v.  Bryant, 
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16  Simons,  272.)  We  have  given  to  these  cases  the  most 
careful  consideration  and  they  appear  to  establish  a  practice 
in  the  English  courts  to  refuse  interest  upon  annuities  except 
under  special  circumstances,  and  one  of  these  (3  Mylne&  Craig, 
459)  appears  to  have  been  decided  upon  a  question  of  intention. 
The  rule  seems  to  have  been  of  modern  origin,  for  the  earlier 
cases  are  not  entirely  in  the  same  direction.  {Litton  v.  Litton^ 
1  P.  Wms.  541  ;  Ferrera  v*.  Ferrers^  Talbot's  Cases,  2 ;  Bob- 
inson  v.  Gumming^  2  Atk.  579 ;  Drapers^  Co.  v.  Davis^  id. 
211 ;  Morris  v.  Dillingham^  2  Yes.  Sr.  170 ;  Morgan  v.  Mor- 
gan^ 2  Dick.  643.)  Assuming,  however,  that  the  modern  de- 
cisions are  controlling,  cases  of  this  kind  are  not  in  point  when 
the  claim  to  interest  rests  upon  an  unlawful  appropriation  of 
moneys  which  were  properly  applicable  to  the  payment  of  ar- 
rears of  dividends  as  is  the  case  here.  And  where  the  party 
who  is  bound  to  pay  is  in  fault  and  diverts  or  fails  to  apply  the 
moAey  in  his  hands  for  the  purpose  of  paying  dividends  which 
are  legally  due,  the  rule  laid  down  as  to  annuitants  cannot  sliield 
it  from  the  consequences  of  the  default.  Such  party  is  not  ex- 
onerated for  the  apparent  reason  that  he  was  lawfully  bound  to 
pay  and  could  pay,  had  he  chosen  to  do  so,  and  utterly  failed 
and  neglected  to  perform  this  conceded  duty  and  obligation. 

For  the  reasons  stated,  without  considering  the  question  as 
to  the  right  to  a  reargument,  we  are  of  the  opinion  that  the  mo- 
tion should  be  denied. 

All  concur. 

Motion  denied. 


David  S.  Duncomb  et   al..  Trustees,  etc.,  v.  The  New  Toek, 
HousATONic  &  Northern  Railroad  Company  et  al. 

The  director  of  a  corporation  occupies  a  fiduciarj  position,  and  so  is  witliin 
tbe  rule  disenabling  one  intrusted  with  powers  to  be  exercised  for  the 
benefit  of  others,  from  dealing  in  his  own  behalf  in  respect  to  matters  in- 
volving the  trust. 

The  right  of  the  corporation,  or  those  claiming  through  it,  to  avoid  anj  such 
dealings  does  not  depend  upon  the  question  whether  the  director  was  act- 
ing fraudulently  or  in  good  faith. 
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But  an  act  of  a  director,  claimed  to  be  in  hoetilitj  to  this  rule,  in  tiie  ab- 
sence of  bad  faith  on  iiis  part,  cannot  be  avoided  without  a  restoration  to 
bim  of  what  the  corporation  received. 

Where  a  director  receives  the  property  of  the  corporation  as  collateral  se- 
curity for  a  debt  honestly  due  him,  or  a  liability  justly  incurred,  the  rule 
has  no  application,  aa  the  payment  of  the  debt  or  the  discharge  of  the  ob- 
ligation is  an  essential  prerequisite  of  an  avoidance  of  the  transaction  ; 
and  this  is  so  whether  the  pledge  be  taken  for  a  present  or  a  precedent 
debt. 

The  director  of  a  railroad  corporation  cannot  purchase  its  bonds  below  par 
except  on  peril  of  avoidance  by  the  courts  upon  application  of  the  cor- 
poration . 

But  as  he  may  be  the  lawful  holder  of  such  bonds,  knowledge  upon 
the  part  of  a  purchaser  from  him  for  value  and  in  good  faith  of  bonds 
so  bought* that  he  is  a  director,  does  not  put  such  purchaser  upon 
inquiry,  or  charge  him  with  constructive  notice  of  tlie  defect  in  the  title. 

Where,  however,  bonds  are  taken  from  a  director  in  pledge  for  a  precedent 
debt,  the  pledgee  takes  no  better  title  than  his  pledgor,  and  they  are  sub- 
ject in  his  hands  to  any  defect  in  the  title  of  the  latter. 

Under  the  provision  of  the  Oeneral  Railroad  Act  (sub.  10,  §  28,  chap.  140, 
Laws  of  1850)  authorizing  a  corporation  organized  under  it  to  borrow 
moneys  necessary  for  completing,  finishing  or  operating  its  road,  to  issue 
and  dispose  of  its  bonds  and  to  mortgage  its  property  and  franchises  "  to 
secure  the  payment  of  any  debt  contracted  for  the  purposes  aforesaid," 
a  railroad  corporation  may  pledge  its  bonds  for  moneys  loaned,  and  also 
as  security  for  a  precedent  debt  incurred  for  moneys  borrowed  for  the 
purposes  specified . 

Upon  foreclosure  of  a  mortgage  given  to  secure  its  bonds,  a  holder  of  bonds 
so  pledged  as  collateral  is  not  limited  to  proof  of  an  amount  simply 
equal  to  the  amount  of  his  debt,  but  is  entitled  to  prove  the  whole 
amount  of  his  bonds,  and  to  share  in  the  distribution  accordingly  up  to 
the  amount  of  his  debt. 

The  L.  &  I.  Co.  by  its  charter  (§  5,  chap.  730,  I^aws  of  1871)  is  authorized  to 
**  advance  moneys  *  ♦  ♦  upon  any  property,  real  or  personal."  It  dis- 
counted a  note  secured  by  pledge  of  the  bonds  of  a  railroad  corporation. 
Held,  that  conceding  the  discount  was  in  violation  of  the  provision  of  the 
statute  against  unauthorized  banking,  and  so  the  note  was  void,  the  loan 
and  its  security  were  valid  and  could  be  enforced. 

Where  the  president  of  a  railroad  corporation  received  the  notes  of  the  cor- 
poration secured  by  its  bonds  delivered  as  collateral  for  a  sum  due  him 
upon  his  salary,  held^  that  such  a  debt  fairly  and  honestly  incurred  could 
be  so  secured ;  and  that  he  was  entitled  to  prove  such  bonds. 

Also  held,  that  one  to  whom  bonds  were  pledged  as  security  for  an  indebt- 
edness for  rent  of  offices  was  entitled  to  prove  them ;  that  a  business  of- 
fice was  essential  and  necessary  and  was  embraced  within  the  authority 

*  to  issue  bonds. 
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A  pledgee  of  certaiQ  of  the  bonds  claimed  that  the  pledge  had  been  fore- 
closed bj  sale  at  auction  aud  that  through  such  sale  he  became  the  owner; 
the  terms  of  the  sale,  or  whether  before  sale  there  was  a  demand  of  pay- 
ment or  notice  to  redeem  did  not  appear.  Held,  that  as  no  right  to  sell  was 
shown,  the  holder  of  the  bonds  must  still  be  treated  as  pledgee. 

Where  a  question  arises  under  a  Federal  law  and  respects  a  corporation 
created  by  its  authority,  the  rulings  of  the  Federal  courts  must  be  fol- 
lowed. 

Accordingly  held^  that  the  decision  of  the  United  States  Supreme  Court, 
in  G.  M.  Co,  V.  Nat.  Bank  (96  U.  S.  64),  was  conclusive  here,  holding 
that  a  contract  of  loan  made  by  a  National  bank  was  valid  and  could  be 
enforced  although  violative  of  the  provision  of  the  National  Banking 
Act  (U.  S.  R.  S.,  §  5200),  prohibiting  a  loan  to  one  individual  exceeding 
one-tenth  part  of  the  capital  of  the  bank. 

(Argued  November  80,  1880;  decided  March  1, 1881.) 

These  are  appeals  from  order  of  the  General  Tenn  of  the 
Supreme  Court,  in  the  second  judicial  department,  made  Sep- 
tember 14,  1880,  affirming,  reversing  and  modifying  certain 
portions  of  an  order  of  Special  Term. 

This  action  was  brought  t^  foreclose  a  mortgage  executed  by 
the  defendant,  the  Kew  York,  Housatonic  &  Northern  Rail- 
road Company,  to  plaintiffs  as  trustees  for  bondholders. 

A  referee  was  appointed  to  ascertain  the  amount  due  on  ac- 
count of  the  bonds  and  the  nature  and  extent  of  the  interest 
of  the  bondholdera  and  to  report  with  the  evidence.  The  report 
of  the  referee  was  confirmed  with  two  exceptions. 

It  appeared  that  a  corporation  was  organized  under  the  gen- 
eral railroad  act  in  1863,  having  the  same  name  as  the  corpo- 
ration defendant.  Said  corporation,  in  1868,  made  its 
mortgage  to  plaintiffs  as  trustees  for  $2,500,000.  In  1872, 
said  corporation  was  consolidated  with  the  Southern  West- 
chester Railroad  Company  into  the  eoi'poration  defendant. 
In  October,  1872,  it  made  a  mortgage  for  $2,000,000  and  ex- 
changed its  bonds  secured  thereby  to  the  amount  of  about 
$183,500,    for   bonds    issued    by  the  old  corporation. 

The  referee  found,  as  to  the  claims  of  Louis  D.  Rucker, 
that  he  produced  bonds  to  the  amount  of  $1,117,000. 
That  $810,000  of  these  bonds  were  issued  to  said  Rucker,  as 
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security  for  previous  advances  made  by  him  to  said  railroad 
company,  amounting  to  $S1,000.  That  $250,000  of  said  bonds 
were  issued  to  the  New  York  Loan  and  Indemnity  Company 
as  collateral  security  for  a  loan  of  $25,000.  That  the  claim  of 
said  New  York  Loan  and  Indemnity  Company  was  placed  in 
judgment  against  the  railroad  company,  and  the  said  judgment 
was  assigned  toRucker  for  $12,500.  That  the  balance  of  said 
bonds  wnrp  obtained  by  Rucker  from  the  Bessemer  Company, 
never  havij£j>eenjfisned  to  him  or  delivered  to  him  by  the  rail- 
road/«6inpany,  but  were  taken  and  held  by  lnm.aa.£ficurity  for 
certajjwtdvanc^  made  by  him  from  time  to  time.  It  appeared 
that  these  advances  were  made  on  the  joint  obligations  of  the 
railroad  company  and  the  Bessemer  Company,  which  latter 
company  had  a  contract  for  the  construction  of  the  road  of  the 
former.  At  the  time  of  these  advances  Rucker  was  president 
of  the  railroad  company.  The  referee  held  that  Rucker  was 
entitled  to  prove  said  $810,000  of  bonds  only  to  the  extent  of 
his  claim  of  $81,000  and  interest  thereon.  That  he  was  en- 
titled to  prove  the  bonds  assigned  to  him  by  the  Loan  and 
Indemnity  Company  only  to  the  extent  of  the  $12,500  paid  by 
liim  with  interest.  That  the  balance  of  bonds  claimed  by  him 
were  of  no  value  in  his  hands  and  he  was  not  entitled  to  receive 
any  payment  thereon. 

Tlfe  facts  in  relation  to  the  other  claims  discussed,  so  far  as 
they  are  material,  are  set  forth  in  the  opinion. 

John  M.  Whiting  and  Henry  W,  Johiison  for  plaintijffs  and 
others.  The  railway  corporation  had  full  power,  under  the 
laws  of  New  York,  to  borrow  money  for  its  corporate  purposes 
and  to  secure  the  lenders  by  a  delivery  to  them  of  its  first 
mortgage  bonds  in  pledge  for  the  repayment  of  any  loans  it 
might  contract.  {Curtis  v,  Leavitty  15  N.  Y.  9;  Beers  v. 
Glass  Co.,  14  Barb.  358;  Bradley  v.  Ballard,  55  111.  413; 
Barry  v.  Mer.  Ex,  Co.,  1  Sandf.  Ch.  280 ;  Mead  v.  Keeler,  24 
Barb.  20;  Coe  v.  Pennock,  23  How.  117;  F.  Z.  c6  T.  Co.  v. 
Ilendrickson,  25  Barb.  484 ;  King  v.  Mer,  Ex.  Co.,  1  Seld. 
547;  Leavittv,  Blatchford,  17  N.  Y.  557;  22  id.  494;  26  id. 
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410;  TaUmadge  v.  PeU,  7  id.  328,  348;  Sacketfa  H.  Bk.\. 
Codd,  18  id.  242 ;  Oneida  Bk,  v.  Ontario  BTc.,  21  id.  490 ;  Smith 
V.  First  Nat.  Bk.^  99  Mass.  605 ;  Parish  v.  Wlieeler^  22  N.  Y. 
494 ;  AUen  v.  P.  P.  Co.,  11  Ala.  [N.  S.]  437 ;  P.  P.  Co.  v.  Tal- 
manj  15  id.  472 ;  Phillips  v.  Winsloio,  18  B.  Monr.  431 ;  Bissell 
V.  P.  P.  Co.,  22  N.  Y.  258 ;  Brice  on  Ultra  Yires  [lat  ed.] ; 
Angell  &  A.  on  Corp.  200;  1  Cow.  513;  21  Pick.  270;  6 
Humph.  [Tenn.]  515 ;  MiddUtown  v.  Pondout  i&  Oswego  P.  P. 
Co.y  43  How.  481 ;  South.  Life  Ins.  Co.,  etc.  v.  Lanier,  5  Fla. 
110, 165 ;  Walworth  Co.  Bk.  v.  Farmers'  L.  <&  T.  Co.,  16  Wis. 
629 ;  SgoU  v.  Johnson,  5  Bosw.  213 ;  Barry  v.  Merchayvti  Ex. 
Co.,  1  Sandf.  Ch.  280,  289;  1  Seld.  574;  Curtis  v.  LeamU, 
15  N.  Y.  9,  62-66;  Smith  v.  Law,  21  id.  298;  Belmont  v. 
Frie  P.  P.  Co.,  52  Barb.  637,  670 ;  Pusey  v.  iT.  J.  P.  P.  Co., 
14  Abb.  Pr.  [N.  S.]  435  ;  Butler  v.  Pham,  40  Md.  541 ;  Car- 
penter V.  Blackhawk  Mining  Co.,  6  N.  Y.  43 ;  Cent.  Gold 
Mining  Co.  v.  Pratt,  3  Daly,  263;  2  E.  S.,  1875,  532,  part  1, 
chap.  18,  tit.  15,  §  39 ;  Laws  of  1850,  chap.  140,  §  28 ;  Thomjp- 
son  V.  F7*te  P.  P.  Co.,  42  How.  Pr.  68 ;  Iloyt  v.  Thompson, 
19  N.  Y.  207;  Walxoorth  Bk.  v.  Farmer^  L.  A  T.  Co.,  16 
Wis.  629 ;  Angell  &  A.  on  Corp.  200 ;  15  Johns. ;  1  Cow. ; 
21  Pick. ;  6  Humph. ;  South.  Ins.  cfe  Trust  Go.  v.  Lanier,  5  Fla. 
110, 165.)  Mr.  Encker,  while  president  of  the  corporation,  might 
lawfully  loan  to  it  his  moneys  for  its  corporate  purposes  and 
take  its  first  mortgage  bonds  in  pledge  as  security  for  his  re- 
pajTnent  to  the  same  extent  and  in  the  same  manner  as  any 
other  lender  might  do.  {Hoyt  v.  Thompson's  Exr.,  19  N.  Y. 
207;  5  Abb.  [K  S.]  461,  462;  5  Bosw.  178;  26  K  Y.  410; 
Brice  on  Ultra  Vires  [1st  ed.],  402;  16  Beav.  485;  10 
H.  of  L.  26 ;  31  L.  J.  Ch.  369 ;  Imp.  M.  C.  Ass'n  v.  Cole- 
man,  L.  E.,  6  H.  of  L.  189 ;  Story  on  Agency,  §§  351  et 
seq.  J  Twin  Lick  Oil  Co.  v.  Marbury,  1  Otto  [91  U.  S.] 
587 ;  KoehUr  v.  Black  Piver  F.  Iron  Co.,  2  Black,  715 ; 
Drury  v.  Cross,  7  Wall.  299 ;  Luxemburg  P.  P.  Co.  v.  Ma- 
quacy,  25  Beav.  5S6 ;  77ie  Cumb.  Coal  Co.  v.  Sherman,  30 
Barb.  553 ;  16  Md.  456 ;  Hoyle  v.  Platte. ,  etc.,  54  N.  Y.  314 ; 
Buel  V.  Buckingham,  16  Iowa,  284 ;  Cent.  P.  P.  v.  CleghorPy 
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1  Speers'  Eq.  545 ;  Van  Hook  v.  SomerviUe  Ji.  li,  Co.,  5  N.  J. 
Eq.  137-633 ;  St  Louis  v.  Alexander^  23  Mo.  ;  Merrick 
V.  Pmn.  Coal  Co.,  61  111.  492;  So.  Baptist  Ch.  v.  aapp,  IS 
Barb.  35 ;  20  Vt.  425 ;  13  Mete.  497 ;  21  Pick.  270 ;  22  N.  T. 
526;  Hoyle  v.  R.  R.  Co.,  54  id.  314;  Brioe  on  Ultra  Vires, 
400,  et  seq. ;  Risley  v.  Ind.  R.  R.  Co.,  62  N.  Y.  "247 ;  Smith 
V.  Lojising,  22  id.  520;  Barnes  v.  Brown,  11  Hun,  315  [Ct. 
App.  MSS.  April,  1880] ;  Coe  v.  N.  Y.  Midland  R.  R.  Co.,  4 
Stewart's  Eq.  [X.  J.]  105,  137;  Chicago  Building  Soc.  v. 
CroweU,  65  111.  ^58;  De  Groff  v.  Am.  L.  T.  Co.,  21  K  Y. 
127-8 ;  Parish  v.  Wheder,  22  id.  503 ;  Bissdl  v.  M.  S.  <&  N. 
I.  R.  R,  Co.,  id.  258 ;  Story  on  Agency,  §§  329  et  seq. ;  Mayor 
V.  Ray,  19  Wall.  468;  Alleghany  City  v.  McClurken,  14 
Penn.  St.  81 ;  Ass.  Co.  v.  Ass.  Co.,  3  Griff.  521 ;  affirmed  on 
appeal,  8  Jur.  [N.  S.]  628;  Society  v.  Co.,  5  De  G.,  M.  &  G. 
465  ;  Wilson's  Case,  L.  R,  12  Eq.  521 ;  7  Chan.  45 ;  TaUmMge 
V.  PeU,  7  N.  Y.  728,  748 ;  Sockets s  H.  Bk.  v.  Codd,  18  id.  242 ; 
Oneida  Bk.  v.  Ontario  Bk.,  21  id.  490;  Dillon  on  Municipal 
G>rp.,  §  750 ;  Matter  of  Gei^mam.  Mining  Co.,  Ex  parte  Chip- 
pendale, 4  De  G.,  M.  &  G.  19 ;  Md  parte  Rignx)ld,  22  Beav. 
353 ;  Lowndes  v.  Mining  Co.,  33  L.  J.  Ch.  418 ;  3  N.  R.  601 ; 
Matter  of  Cork  Ry  Co.,  L.  R,  4  Ch.  748.)  A  lender  of 
money  in  good  faith,  holding  bonds  as  security  for  his  repay- 
ment, stands  to  the  extent  of  his  loans  as  a  honajide  purchaser 
of  the  bonds,  and  is  entitled  to  the  same  protection  and  relief 
in  the  enforcement  of  his  rights  as  if  he  were  a  purchaser  of 
the  bonds  at  their  full  value.  {Brookman  v.  Metcalf,  32 
N.  Y.  591;  Bank  v.  Hoge,  35  id.  65;  Piatt  v.  Beebe,  57  id. 
839 ;  Ndsan  v.  Edwards,  40  Barb.  279 ;  42  N.  Y.  490 ;  3  Sandf . 
222 ;  63  Barb.  215-237.)  While  upon  a  consolidation  of  two 
railway  corporations,  the  legal  debts  of  both  become  the  un- 
questionable debts  of  the  consolidation,  yet  that  principle  has 
no  application  to  the  fraudulent  debts  of  either,  and  there  can 
be  no  presumption  of  validity  or  of  lawful  lien  in-  respect  of 
such  fraudulent  debts,  because  the  consolidated  company  has 
seen  fit  to  exchange  its  bonds  for  bonds  so  fraudulently 
obtained.    {Peterson  v.  Mayor,  17  N.  Y.  449;  17  Barb.  397; 
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Cumh.  Coal  Co,  v.  Sherman^  30  id.  553.)  While  the  mere 
default  in  paying  coupons  is  not  of  itself  a  prevention  to  the 
transfer  of  bonds  to  hona  fide  purchasers,  it  is  a  circumstance 
of  suspicion  and  notice  that  may,  wlien  coupled  with  other 
circumstances,  destroy  such  a  character  in  a  purchaser.  {Firist 
Nat,  Bk,  St,  Paul  Co,  v.  CommisaionerSy  14  Minn.  77.)  The 
claimants  contesting  the  claims  of  Rucker  are  concluded  bv  the 
rightful  action  of  the  corporation  through  whom  alone  they 
claim.  If  the  corporation  is  lawfully  bound  and  directly  con- 
cluded as  to  Rucker  from  making  any  claim  against  him,  the 
assigns  of  the  corporation  are  equally  estopped,  there  being  no 
fraud  or  lack  of  good  faith  imputed  to  the  transactions. 
{II(yyt  V.  Quicksilver  Mining  Co,^  78  N.  Y.  159;  TFoZ- 
worth  Co,  Bk,  V.  Farmer^  L,  i&  T,  Co,,  16  Wis.  629; 
Kelsey  v.  Nat,  Bk,,  69  Penn.  St.  426;  Story  on  Agency, 
§§  239,  252,  260.)  The  suit  began  in  Connecticut,  and 
the  proceedings  setting  off  the  property  of  the  corpo- 
ration in  that  State  having  been  declared  null  and  void, 
and  it  being  adjudged  that  nothing  was  taken  by  virtue  of 
them,  Mr.  Kucker^s  claim,  lien  and  debt  against  the  railroad 
company  and  his  bonds  were  not  affected  or  impaired  by  reason 
thereof.  (2  R.  S.  [Edm.  ed.]  389.)  The  transaction  with  the 
National  City  Bank  of  Brooklyn  being  illegal,  gives  to  the 
bank  no  higher  or  more  perfect  right  to  the  bonds  than  Mead 
himself  has.  {Barton  v.  Flank  R,  Co,,  17  Barb.  397.) 
It  was  the  duty  of  the  president  of  the  bank  to  satisfy  him- 
self as  to  tlie  bonds,  with  the  degree  of  notice  that  he  had ; 
and,  not  having  done  so,  he  stands  in  submission  to  the  fact, 
whatever  it  might  be.  (Wade  on  Notice,  §§  37-39  ;  Story  v. 
Ardm,  1  Johns.  Ch-  261 ;  BirdsaU  v.  Busadl,  29  N.  Y.  220.) 
There  is  in  the  General  Railroad  Act  no  prohibition  against  the 
corporations  created  thereby  contracting  legitimate  debts  in  the 
ordinary  course  of  their  business,  and  mere  indiscreet  manage- 
ment will  not  be  ground  for  interference  by  a  court  called  on 
to  review  a  corporation's  acts.  {Bk,.  of  U,  8,  v.  Da/ndridge, 
12  Wheat.  113;  1  Sandf.  Ch.  280;  Smith  v.  Law,  12  N.  Y. 
5,  299;  15  id.  62,  220,  266,  268;  Laws  of  1850,  chap.  140, 
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§  6.)  In  the  absence  of  a  statutory  prohibition,  a  corporation 
can  deal  precisely  as  an  individual  can.  {Mottv.  fficks^  1  Cow. 
513 ;  Curtis  v.  Zeavitt,  15  N.  Y.  64,  66.)  The  fact  that  Mr. 
Kirkland  was  an  officer  of  the  company  at  the  time  he  took 
the  security  does  not  vary  his  rights  so  long  as  his  debt  was  a 
just  one,  untainted  with  fraud,  and  so  long  as  he  secured  no 
undue  advantage  to  himself  as  against  other  persons  interested 
in  the  property  of  the  corporation.  {Coe  v.  Pennock^  23  lIow» 
117  \  F.  L.i&  r.  Co.  V.  Ilendrickson^  25  Barb-  484 ;  King  v. 
Mer.  Ex.  Co.,  1  Seld.  547 ;  Leavitt  v.  Blatchford,  17  N.  Y. 
557 ;  Parish  v.  Wkeder,  22  id.  494 ;  NeUon  v.  EaUm^  26  id. 
410;  Ilayt  v.  Thampsoii's  ExW,  19  id.  207.)  The  delivery  of 
the  bonds  to  Kirkland  being  open  and  above  board,  and  the  de- 
liberate act  of  the  board  of  directors,  the  representatives 
of  the  corporation,  and  its  lawful  statutory  managers,  must 
be  sustained.  {Bk.  of  U.  S.  v.  Dandridge^  12  Wheat. 
113.)  Under  these  circumstances  no  other  purchaser  or  holder 
of  bonds  can  complain.  {Caylus  v.  Kingston,  etc.,  P.  P.  Co.,  10 
Ilun,  295 ;  76  N.  Y.  609.)  Until  an  oflfer  of  payment  and  re- 
demption is  made,  and  its  refusal  is  shown,  the  holder  of  the 
pledge  holds  it  for  its  value,  and  retains  all  his  rights.  {Bruen 
V.  Hone,  2  Barb.  586;  Wood  v.  Oakley,  11  Paige,  400; 
Carnes  v.  Piatt,  59  N.  Y.  405 ;  Mumford  v.  Am.  L.  Ins.  <&  T. 
Co..  4  id.  482-3;  McDonald  v.  NeHson,  2  Cow.  139.) 

Jesse  Johnson  and  E.  EUery  Anderson  for  National  City 
Bank  of  Brooklyn  and  others.  There  was  no  authority  in  the  trus- 
tees or  the  company  to  use  bonds  issued  under  the  mortgage  to 
the  trustees  to  pay  debts  incurred  prior  to  and  not  released  or 
affected  by  its  issue.  If  such  authority  existed  it  could  not  be 
exercised  to  the  prejudice  of  lona  ^;?dfo  purchasers  of  the  bonds. 
(3  Edm.  Stat,  at  Large,  628,  §  28,  subd.  10 ;  Seymour  v. 
Canandalgua  R.  P.,  25  Barb.  284;  14  How.  Pr.  531;  7 
Edm.  Stat,  at  Large,  337;  chap.  779,  Laws  of  1868;  Cum- 
herland  Coal  Co.  v.  Sh&rmxm,  30  Barb.  565,  567 ;  Ga/rdner  v. 
Ogden,  22  N.  Y.  343  ;  Butts  v.  Wood,  37  id.  317;  Coleman 
V.  Second  Avenue  P.  P.  Co.,  38  id.  201 ;  Jam>es  v.  Coioing, 
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17  Hun,  266;  Barnes  v.  Brown,  11  id.  815.)  Mead  had  such 
a  possession  and  indicia  of  title  that  he  could,  as  toward  a  per- 
son acting  in  good  faith,  give  a  good  and  available  title.  {Bar- 
nard y,  N.  Y.cbll.  B.B.  Co.,  25  N.  Y.  496.)  Whatever 
the  title  of  Mead  or  the  bank  may  have  been  in  the  old  bonds, 
it  is  now  perfect  and  absolute  in  these  bonds.  {Coal  Co.  v. 
Sherman,  30  Barb.  663.)  Eveiy  holder  in  good  faith  and  for 
value  of  the  bonds  of  a  corporation  is  entitled  to  recover  their 
full  amount  against  the  maker.  {Cromwell  v.  Co.  of  Sa^, 
96  U.  S.  51-60.)  The  fact  that  the  loan  made  to  the 
maker  was  less  than  the  face  of  the  bonds  does  not  affect  or 
diminish  the  right  of  tlie  holder,  except  that  it  limits  his  re- 
covery to  the  amount  of  the  loan  and  interest.  {Hodge^a  Appeal, 
84  Penn.  St.  359.) 

Finch,  J.  It  is  not  possible,  in  this  case,  to  go  much  be- 
yond a  brief  statement  of  our  conclusions.  To  discuss  all  the 
questions  raised  by  the  numerous  appeals,  through  their  vol- 
uminous and  complicated  details,  would  prolong  an  opinion  be- 
yond what  is  either  necessary  or  profitable. 

We  have  reached  the  conclusion  that  the  appellant,  Rucker, 
should  be  allowed  to  prove  in  full  all  of  the  $810,000  of  bonds, 
which  he  holds  as  a  pledge,  to  secure  the  debt  due  him  from 
the  railroad  company  of  $81,000  and  interest,  and  which  ho 
can  produce  for  that  purpose ;  and  is  entitled  to  share  in  the 
distribution  upon  that  basis  to  the  extent  of  such  indebtedness. 
It  is  not  intended  to  deny,  or  question  the  rule  that  whether  a 
director  of  a  corporation  is  to  be  called  a  trustee  or  not,  in  a 
strict  sense,  there  can  be  no  doubt  that  his  character  is  fidu- 
ciary, being  intrusted  by  others  with  powers  which  are  to  be 
exercised  for  the  common  and  general  interests  of  the  corpo- 
ration, and  .not  for  his  own  private  interests,  and  that  he  falls, 
therefore,  within  the  doctrine  by  which  equity  requires  that 
confidence  shall  not  be  aoused  by  the  party  in  whom  it  is  re- 
posed, and  which  it  enforces  by  imposing  a  disability,  either 
partial  or  complete,  upon  the  party  intrusted  to  deal,  on  his 
own  behalf,  in  respect  to  any  matter  involving  such  confidence. 
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{Hoyle  V.  PlaUsburgh  cfe  MorUreal  R.  R.  Co.,  64  N.  Y.  328 ; 
Gardner  v.  Ogden,  22  id.  327;  Twin  Lick  Oil  Co.  v. 
Marhuryy  1  Otto,  587;  Smith  v,  Ltineing,  22  K.  Y.  631; 
Aberdeen  Railway  Co,  v.  Rladhie  Bros.y  1  Macq.  461,  per 
Lord  Cbanwobih.)  Nor  is  it  at  all  questioned  that,  in  such 
cases,  the  right  of  the  beneficiary  or  those  claiming  through 
liim  to  avoidance  does  not  depend  upon  the  question  whether 
the  trustee  in  fact  has  acted  fraudulently,  or  in  good  faith  and 
honestly,  but  is  founded  upon  the  known  weakness  of  human 
nature,  and  the  peril  of  permitting  any  sort  of  collision  be- 
tween the  personal  interests  of  the  individual  and  his  duties  as 
trustee,  in  his  fiduciary  character.  {Davoue  v.  Fanning,  2 
JohnSi  Ch.  260.)  But  the  rule  was  adopted  to  secure  justice, 
not  to  work  injustice ;  to  prevent  a  wrong,  not  to  substitute 
one  wrong  for  another  ;  and  hence  have  arisen  limitations  iipon 
its  operation,  calculated  to  guard  it  against  evil  results  as  in- 
equitable as  those  it  was  designed  to  prevent.  Thus,  the  ben- 
eficiary may  avoid  the  act  of  the  trustee,  but  cannot  do  so  with- 
out restoring  what  it  has  received.  ( York  Co.  v.  McKemve^ 
8  B.  Par.  Gas.  42.)  To  cling  to  the  fruits  of  the  trustee's  dealing 
while  seeking  to  avoid  his  act ;  to  take  the  benefit  of  his  loan, 
and  yet  avoid  and  reverae  .its  security,  would  be  grossly  in- 
equitable and  unjust.  It  would  turn  a  rule  designed  as  a 
protection,  into  a  weapon,  of  offense  and  injustice.  And 
where  the  trustee's  act  consists,  not  in  possessing  himself 
of  the  property  of  the  beneficiary  as  owner,  but  in  taking 
collateral  security  for  a  debt  honestly  due  him,  or  a  liabil- 
ity justly  incurred,  the  rule  can  have^  no  application,  since 
the  payment  of  the  debt  or  the  discharge  of  the  liability  is  an 
essential  prerequisite  of  the  avoidance.  And  this  is  true 
whether  the  pledge  be  taken  for  a  present  or  precedent  debt. 
In  either  case  the  equity  to  be  regarded  equally  exists.  It  is 
upon  this  ground  that  the  case  of  Smith  v.  Lansing  (22  N.  Y. 
520)  stands.  The  collateral  taken  there  was  after  the  creation 
of  the  liability,  and  we  held  the  transaction  valid.  The  ground 
of  the  decision  was  distinctly  stated  to  be  that  the  association 
had  received  the  direct  benefit  of  the  several  amounts  of  money 


200    DuNCOMB  et  al.  v,  N.  Y.,  H.  &  N,  R.  R  Co.  et  al.  [Mar., 

Opinion  of  the  Court ,  per  FiifCH,  J. 

to  secure  which  the  bonds  were  given,  and  the  creditors  had 
indirectly  received  the  benefits  of  the  same  by  the  consequent 
increase  of  the  assets ;  and  that,  upon  the  application  of  the 
beneficiary  or  its  receiver,  the  trustee  should  be  permitted  to 
set  up  any  equities  which  existed,  entitling  him  to  retain  the 
property,  either  absolutely  or  as  security  for  the  moneys  ad- 
vanced or  liabilities  incurred.  Since,  therefore,  in  the  case  of 
a  pledge  delivered  as  security  for  a  just  and  honest  debt,  the 
principal  may  always  redeem  upon  payment,  and  the  rule  of 
equity  is  in  no  respect  diflEerent,  we  do  not  see  that  it  has  any 
application,  or  can  in  any  respect  modify  the  legal  relation  of 
the  parties. 

The  pledge  of  Rucker  and  its  validity  is,  however,  attacked 
from  another  and  a  ditferent  direction.  It  is  argued  that  the 
right  to  make  the  mortgage  under  which  the  bonds  were  issued 
is  given  by  the  statute  (Laws  of  1850,  chap.  140,  §  28,  subd. 
10),  and  is  limited  to  an  authority,  "from  time  to  time,  to  bor- 
row such  sums  of  money  as  may  be  necessary  for  completing 
and  finishing,  or  operating  their  railroad,  and  to  issue  and  dis- 
pose of  their  bonds  for  any  amount  so  borrowed,  and  to  mort- 
gage their  coi-porate  property  and  francjhises  to  secure  the 
payment  of  any  debt  contracted  by  the  company  for  the  pur- 
poses aforesaid."  It  is  then  argued  that  tW railroad  corpora- 
tion had  no  right  to  pledge  its  bonds  as  security  for  a  pre- 
cedent debt,  as  was  done  in  the  present  case.  But  if  the  pre- 
cedent debt  was  contracted  in  the  process  of  borrowing  money 
for  the  construction  or  operation  of  the  railroad,  we  do  not  see 
that  the  purpose  of  tbe  statute  is  at  all  violated  or  avoided. 
Its  terms  do  not  require  that  the  borrowing  and  the  issuing  of 
the  bonds  should  be  simultaneous  acts.  The  former  may 
naturally  and  properly  precede  tlie  latter.  In  the  present  case 
there  is  neither  proof  nor  intimation  that  the  loan  of  Rucker 
was  for  a  purpose  outside  of  the  statute,  but  on  the  contrary 
all  the  facts  indicate  that  the  money  he  advanced  went  actually 
into  the  construction  of  the  road. 

"We  conclude,  therefore,  that  he  is  entitled  to  prove  so  many 
of  the  $810,000  of  bonds  as  he  holds,  and  can  produce  as 
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pledgee,  and  share  in  the  distribution  accordingly  up  to  the 
amount  of  his  debt. 

It  was  error  to  reject  the  bonds  held  by  Rucker  as  the  as- 
signee of  the  Loan  and  Indemnity  Company,  and  those  which 
he  received  as  a  pledge  from  the  Bessemer  Company.  The 
transactions  relating  to  these  bonds  occurred  after  he  had 
ceased  to  be  an  officer  of  the  railroad  company,  and  when  he 
occupied  toward  it  no  relation  of  trust  or  confidence  which 
could,  on  any  theory,  expose  his  action  to  scrutiny  or  criticism. 

He  dealt,  therefore,  like  any  other  stranger,  and  is  entitled 
to  prove  such  of  these  bonds  as  he  holds  as  pledgee  and  can 
produce  for  that  purpose,  and  receive  the  dividends  thereon  to 
the  amount  of  the  debts  respectively  which  the  bonds  were 
pledged  to  secure.  The  objection  made  to  the  title  of  the  Loan 
and  Indemnity  Company  that  it  violated  the  law  in  discount- 
ing the  note  of  $25,000,  and  so  the  pledge  falls  with  it  (R.  g. 
part  1,  tit.  20,  chap.  20,  §§  1  and  5),  is  answered  by  a  reference 
to  the  charter  of  the  company  (Laws  of  1870,  p.  1803),  \vhich 
authorized  it  to  "  advance  moneys,  securities  and  credit  upon 
any  property,  real  or  personal,"  and  by  our  recent  decisions, 
that,  even  if  the  note  discounted  was  void,  the  loan  and  its 
security  were  valid,  and  capable  of  being  enforced.  {Pratt  v. 
Short,  79  N.  Y.  437 ;  Pratt  v.  £atm,  id.  449.) 

We  see  no  reason  to  disturb  the  conclusion  arrived  at  by  the 
referee  and  affirmed  by  the  General  Term  as  to  the  bonds  of 
Henry  W.  Johnson,  amounting  to  $40,500.  His  ownership  is 
assailed  by  Rucker,  \A\o  claims  that  he  lacks  forty-two  bonds 
of  those  originally  pledged  to  him,  and  that  they  now  appear 
in  Johnson's  possession.  The  latter  received  them  from  one 
Ball,  who  was  a  contractor,  and  who  got  them  from  the  railroad 
company  m  settlement  of  his  account.  As  Rucker,  at  one 
time,  surrendered  his  pledged  bonds,  and  devoted  them  to  the 
construction  of  the  road,  so  that  it  was  possible  for  Ball  to  re- 
ceive them  rightftilly,  we  do  not  see  that  the  title  of  Johnson 
is  imperfect,  or  that  Rucker  has  established  any  paramount 
claim. 
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Artemas  S.  Cady  was  found  by  the  referee  to  be.  the  owner 
of  $31,000  of  the  bonds,  and  the  pledgee  of  $34,000  more, 
which  last  were  held  as  collateral  to  a  loan  of  $5,000  and  in- 
terest. The  loan  was  through  the  Bessemer  Company,  to 
whom  the  bonds  had  been  promised  upon  their  contract  for 
construction.  The  referee  allowed  the  bonds  Owned  to  be 
proved  in  full,  and  those  held  in  pledge  also  in  full,  but  limit- 
ing the  dividend  thereon  to  the  amount  of  the  loan  and  in- 
terest. 

Inadequacy  of  consideration,  and  an  alleged  inability  of  a 
railroad  corporation  to  apply  its  bonds  by  way  of  pledge,  at 
least  as  security  for  a  precedent  debt,  were  tlie  only  grounds 
of  objection  urged.  We  do  not  think  they  are  sound.  Since 
Cady  was  neither  officer  nor  director,  and  owed  no  duty  by 
virtue  of  such  relation  to  either  the  Bessemer  Company  or  the 
railroad,  he  had  unquestionably  the  right  to  take  as  large  a 
"  margin  "  for  his  loan  as  the  borrower  was  willing  to  grant. 
Nor  can  we  discern  any  valid  reason  why  a  railroad  corpora- 
tion may  not  dispose  of  its  bonds  by  way  of  pledge  as  well  as 
of  sale,  and  in  the  absence  of  proof  that  the  proceeds  of  the 
loan  were,  with  the  knowledge  of  both  parties,  to  be  applied 
to  some  purpose  not  authorized  by  the  statute  permitting  their 
issue,  we  can  see  no  reason,  as  has  already  been  said,  why  they 
might  not  be  used  as  a  pledge  to  secure  an  indebtedness  al- 
ready existing.  We  agree,  therefore,  as  to  these  bonds  with 
the  conclusion  of  the  referee. 

Charles  D.  Bailey  bought  $10,000  of  thfe  bonds  of  the  old  com- 
pany from  E.  F.  Mead,  who  was,  at  the  time,  one  of  it*  directors. 
After  the  consolidation  Bailey  was  allowed,  upon  the  surrender 
of  his  old  bonds,  to  receive  an  equivalent  amount  of  the  new 
ones.  It  is  objected  that  Mead  bought  these  bonds  of  his  com- 
pany at  fifty-one  cents  on  the  dollar,  which  is  probably  true ; 
that  being  a  director  he  could  not  thus  buy  below  par  except 
at  the  peril  of  avoidance  by  the  courts  upon  the  application  of 
the  corporation,  which  must  be  conceded  {Cumberland  Coal  Co. 
V.  Sherman,  30  Barb.  665  ;  BuUs  v.  Wood,  37  K.  Y.  317 ;  Cole- 
man V.  Second  Ave.  R.  JR.,  38  id.  201) ;  that  his  title  was,  there- 
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fore,  defective,  which,  as  between  himself  and  the  company, 
may  be  granted ;  and  that  Bailey,  being  also  a  director,  was  not 
protected  in  his  purchase.  The  difficulty  is  an  utter  absence 
of  proof  as  to  the  last  material  fact.  We  do  not  know  tlje 
date  of  Bailey's  purchase.  It  may  have  been  before  he  was 
elected  director.  If  so,  there  was  nothing  to  affect  his  position 
as  a  purchaser  for  value  and  in  good  faith,  unless  the  fact  that 
he  knew  Mead  to  be  a  director  was  enough  to  put  him  on  in- 
quiry and  charge  him  with  constructive  notice  of  the  defect  in 
the  title.  We  canrtot  so  decide.  A  director  may  be  the  law- 
ful and  honest  holder  of  the  bonds  of  his  company.  There  is 
no  presumption  to  the  contrary.  The  fact  is  not  even  just 
ground  of  suspicion.  The  referee,  therefore,  properly  allowed 
the  $10,000  of  bonds  to  be  proved  in  full.  As  to  the  remain- 
ing $1,500,  our  conclusion  is  different.  They  were  plainly  a 
bonus,  taken  by  Bailey,  while  a  director,  on  his  stock  subscrip- 
tion, and  for  which  he  paid  nothing.  His  attempted  reversal 
of  the  process  is  wholly  ineffectual  in  the  face  of  the  proved 
action  of  the  company  authorizing  the  bonds  to  be  given  as  a 
bonus,  instead  of  the  stock.  We  cannot  sustain  this  transac- 
tion. Very  likely  the  stock  was  worthless,  but  that  does  not 
palliate  or  excuse  the  proceeding.  It  is  true  the  bonds  were 
exchanged  for  those  of  the  new  company,  and  that  fact  is  re- 
lied upon  to  make  him  a  holder  for  value,  and  as  a  ratification 
by  the  company.  But  either  view  is  answered  by  the  fact  that 
he  was  a  director  when  the  exchange  was  auth9rized  and  when 
it  was  made.  He  had  the  power  and  the  opportunity  to  aid  in 
an  effort  to  ratify  his  previous  wrong,  while  his  obvious  duty  as 
an  official  was  exactly  the  reverse.  He  had  full  knowledge  of 
all  the  facts  and  did  not  act  in  good  faith.  The  $1,500  of  bonds, 
therefore,  cannot  be  proved. 

These  views  involve  in  the  same  fate  the  bonds  of  both  Hall 
and  Benedict.  They  each  received  their  bonds  as  a  bonus 
while  they  were  directors  of  the  company,  and  remained  such 
when  the  new  bonds  were  made  and  authorized  to  be  ex- 
changed. It  is  said  in  the  opinion  of  the  General  Term  that 
the  bonds  of   Hall  were  not  disputed.     That  is  a  mistake. 
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Their  allowance  by  the  referee  was  expressly  excepted  to  on 
behalf  of  Rucker. 

The  bonds  of  Austin  Stevens  were  properly  allowed  to  be 
proved.  He  bought  them  of  Duneomb  who  was  a  director, 
and  w^hora  he  knew  to  be  such,  but  did  not  know  how  Dun- 
comb  obtained  them,  or  of  any  defect  in  his  title. 

Those  of  Daniel  H.  Temple  for  $5,000  were  allowed  by  the 
referee,  but  rejected  by  the  General  Term.  They  were  taken 
by  him  of  Duneomb  in  pledge  for  a  precedent  debt.  As  a 
consequence  he  cannot  be  deemed  a  holder  for  value,  and  must 
be  held  to  have  taken  no  better  title  than  that  of  his  pledgor. 
{Toft  V.  Chapman,  50  N.  Y.  445;  Coddin-gton  v.  Bay^  20 
Johns.  645;  Stalker  v.  McDmiald,  6  Hill,  98;  WeoA^er  v. 
Bardeuy  49  N.  Y.  286.)  The  title  of  Duneomb  was  vulnera- 
ble. He  got  his  original  bonds  from  the  company,  partly  for 
alleged  salary,  partly  at  fifty-one  cents  on  the  dollar,  and 
partly  as  a  bonus  for  stock  subscription.  He  was  a  director  in 
the  old  company  while  thus  obtaining  the  bonds  and  a  director 
in  the  new  company  when  the  exchange  of  securities  was 
made.  His  title,  therefore,  was  bad  and  that  of  his  pledgee 
must  fall  with  it. 

As  to  the  bonds  of  Joshua  C  Saunders,  there  appears  to  be 
no  doubt  that  he  was  the  actual  owner  and  holder  of  $6,000 
of  them.  The  referee  so  finds,  and  the  evidence  warrants  his 
conclusion.  The  balance  of  $21,000  were  held  by  him  as  col- 
lateral to  a  note  of  $1,000.  Pending  the  inquiry  befoi*e  the 
referee  the  pledge  was  foreclosed  by  a  sale  at  auction,  and 
Saunders  testifies  that  through  such  sale  he  became  the  owner. 
His  testimony  is,  "  these  bonds  I  now  ow^n  by  sale  under  the 
power  given  in  the  note  under  which  they  were  hypothe- 
cated." That  is  all  we  know  about  it.  What  the  terms  of 
the  note  were ;  whether  before  sale  there  was  a  demand  of 
payment  and  opportunity  to  redeem  {MiUikeii  v.  Dehon,  27 
N.  Y.  364 ;  Lawrence  v.  Maxwell,  53  id.  19) ;  whether  the 
sale  was-  on  notice  or  not,  and  who  became  the  purchaser,  we 
are  left  to  imagine.  We  are,  perhaps^  bound  to  assume  from 
what  is  shown  that  he  bought  them  in  at  the  sale.    He  does  not 
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assert  any  other  or  different  title.  If  so,  he  must  still  be  treated 
as  pledgee  since  he  had  no  right  to  buy.  {Bryan  v.  Baldwin^ 
52  N.  Y.  232.)  The  referee  correctly  decided  that  these  bonds 
held  as  collateral  could  be  proved  in  full,  but  the  dividend 
payable  upon  them  should  be  limited  to  the  amount  of  the 
debt.  The  pledge  appears  to  have  been  for  present  advances, 
so  that  Saunders  was  a  holder  for  value;  {Durbrow  v.  Mc- 
Donald, 5  Bosw.  130 ;  Winne  v.  McDonald^  39  N.  Y.  233 ; 
McNeil  V.  Tenth  National  Bank,  46  id.  325.)  The  modi- 
fication by  the  General  Term  which  tended  to  destroy  his 
margin  was  erroneous. 

In  the  case  of  the  National  City  Bank  we  think  the  referee 
was  wrong,  and  the  modification  made  by  the  General  Term 
was  also  erroneous.  The  bank  loaned  $35,000  to  George  W. 
Mead,  who  at  the  time  was  a  director  in  the  railroad  corpora- 
tion, and  known  to  be  such,  taking  $70,000  of  the  bonds  as 
collateral.  There  is  no  proof  that  the  bank  or  any  of  its  offi- 
cers had  any  knowledge  of  a  defect  in  his  title.  That  they 
knew  him  to  be  a  director  was  not  enough,  as  we  have  already 
said,  to  put  them  on  inquiry.  It  is  further  claimed,  however, 
that  the  bank,  having  a  capital  of  $300,000,  violated  the'law  in 
making  this  loan  to  Mead  of  $35,000.  (National  Banking  Act, 
§§  5200,  5239,  U.  S.  Stats.)  The  penalty  of  such  violation  is 
fixed  by  the  act  itself,  and  consists  in  proceedings  against  the 
franchise  of  the  bank,  and  a  liability  for  damages  of  the  oflEend- 
in^  officers.  As  to  this  question,  which  arises  under  the  Fed- 
eral law,  and  respects  corporations  created  by  its  authority,  wo 
must  follow  the  rulings  of  the  Federal  courts,  and  those  deter- 
mine very  clearly  that  the  contract  of  loan  was  not  invalid 
but  may  be  enforced.  {Gold-Mining  Co.  v.  National  Bank, 
96  U.  S.  640.) 

As  to  the  claim  of  John  J.  Studwell  for  $70,000  of  bonds, 
we  must  be  guided  by  the  findings  of  the  referee,  that  Stud- 
well,  by  assignment  from  Cornell,  the.  Park  Bank  and  The 
National  Citizens'  Bank,  acquired  their  rights  to  the  debts 
held  by  them  respectively,  and  the  bonds  pledged  as  collateral. 
His  title  as  pledgee,  derived  from  these  sources,  has  not  been 
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successfully  attacked ;  and  the  referee,  instead  of  limiting  him 
to  the  proof  of  bonds  equal  to  the  d^bts  secured,  should  have 
allowed  him  to  prove  all  the  bonds  and  receive  a  dividend 
thereon  to  an  amount  not  exceeding  the  amount  of  the  debts 
for  which  they  were  held  as  collateral. 

The  claim  of  the  East  River  National  Bank  should  be  cor- 
rected in  the  same  way.  It  should  be  allowed  to  prove  all  its 
bonds  and  share  in  the  distribution  to  tlie  amount  of  the  debt 
for  which  it  holds  them  as  security. 

The  bonds  of  Eliza  Hatfield,  held  by  her  to  the  amount  of 
$20,000,  were  allowed  by  the  referee  to  the  extent  of  $2,137, 
and  no  more.  This  was  the  amount  found  due  upon  the  debt 
for  which  the  bonds  were  held  as  collateral.  The  referee's 
finding  was  corrected  at  Special  Term,  in  accordance  with  the 
exception  filed  on  the  claimant's  behalf,  and  it  was  determined 
that  she  held  $13,000  of  the  bonds  as  collateral,  and  should  be 
entitled  to  receive  their  proper  dividend  up  to  the  sum  of 
$2,352.65,  and  owned  $8,000  of  said  bonds  absolutely.  There 
is  evidently  still  an  error,  for  the  two  sums  make  $21,000  of 
bonds  instead  of  $20,000,  which  was  the  whole  amount.  On 
examining  the  exception,  which  was  allowed  by  the  Special 
Term,  it  is  evident  that  the  collateral  bonds  were  1,087  to 
1,098,  both  inclusive,  or  $12,000  instead  of  $13,000.  On  this 
claim,  therefore,  the  $8,000  of  bonds  should  be  proved  in  full, 
and  also  the  remaining  $12,000;  but  on  these  last  no  dividend 
should  be  paid  beyond  the  sum  of  $2,352.65. 

The  bonds  of  George  W.  Mead,  to  the  amount  of  $19,500, 
were  disallowed  by  the  referee,  but  allowed  by  the  General 
Term,  at  the  amounts  said  to  have  been  actually  paid  by  him. 
The  evidence  leads  us  to  prefer  the  conclusion  of  the  referee. 
It  is  extremely  doubtful  whether  Mead  paid  any  thing  what 
ever  for  the  bonds.  His  position  as  director,  and  the  manner 
in  which  he  sought  to  use  it  for  his  own  benefit,  make  it  very 
clearly  our  duty  to  avoid  the  whole  transaction  and  aflirm  the 
conclusion  of  the  referee. 

As  to  the  Grocers'  Bank,  it  is  conceded  by  the  counsel  for 
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the  receiver  that  we  can  do  no  more  than  affirm  the  conchision 
of  the  General  Term. 

The  claim  of  William  R.  Kirkland  was  rejected  both  by  the 
referee  and  the  General  Term.  He  was  elected  president  of 
the  railroad  company  in  1873  and  his  salary  fixed  by  a  resolu- 
tion of  the  board  of  directors  at  $5,000  per  annum.  The  com- 
pany failed  to  pay  and  gave  him  its  notes  for  $3,500  and  $7,000 
of  the  mortgage  bonds  as  collateral.  The  salary  was  honestly 
due.  It  was  a  just  debt  against  the  company.  The  latter  has 
no  possible  ground  of  defense  against  it.  Why  might  not  such 
a  debt,  fairly  and  honestly  incurred,  in  the  absence  of  means 
of  payment,  be  secured  by  the  pledge  of  the  bonds  ?  Grant 
that  the  creditor's  official  position  should  awake  scrutiny  and 
sharpen  criticism.  Yet  the  right  of  the  officer  to  fair  compen- 
sation which  has  been  honestly  earned  is  as  clear  as  that  of  a 
stranger.  His  services  were  as  necessary  to  the  construction  of 
the  road  as  those  of  the  laborer  who  laid  the  rails.  The  presi- 
dent took  the  bonds  merely  in  pledge.  The  right  of  redemp- 
tion remained.  The  company  could  at  any  time  have  re- 
possessed its  bonds  upon  the  condition,  surely  equitable,  of 
paying  the  debt  it  owed.  No  undue  or  improper  advantage 
was  obtained.  We  are  of  opinion,  therefore,  that  Kirkland  is 
entitled  to  prove  his  bonds,  and  share  in  the  distribution  on 
that  basis. 

The  Seaman's  Bank  for  Savings  also  appeals  from  the  order 
which  excludes  it  from  the  benefit  of  $2,o00  of  bonds  held 
as  collateral.  It  appears  that  the  company  was  indebted  to  the 
bank  for  rent,  and  these  bonds  were  turned  out  as  security. 
The  bank  had  the.  right  to  demand  and  receive  them.  No  pos- 
sible ground  of  objection  occurs  to  us  except  an  assertion  that 
such  use  of  the  bonds  was  not  justified  by  the  lawful  purposes 
of  their  issue,  and  the  perversion  w^as  of  course  known  to  the 
pledgee.  But  such  a  (construction  would  be  altogether  too 
rigid  and  narrow.  A  business  office  was  essential  and  necessary 
and  fairly  embraced  within  the  authority  to  issue  bonds  for  the 
purpose  of  building,  operating  and  maintaining  a  railroad.  It 
was  a  necessary  and  indispensable  aid  to  the  end  sought  to  be  ac- 
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compHshed.  As  the  bank  was  merely  a  creditor,  it  had  the 
right  to  insist  upon  security  for  its  rent,  and  having  received  a 
pledge  of  the  bonds  to  hold  them,  and  prove  them  to  their  full 
amount,  and  receive  a  dividend  thereon,  not  exceeding  the 
amount  of  their  debt. 

We  ai-e  satisfied  with  the  conclusion  reached  as  to  the  bonds 
of  Mordecai  M.  Smith.  As  to  $9,000  of  them  he  was  found  to 
be  purchaser  and  owner  and  permitted  to  prove  them  as  such. 
As  to  the  larger  amount,  all  parties  seem  to  concur  in  treating 
the  alleged  title  of  Wiley,  obtained  upon  a  sale  of  the  collateral 
at  auction,  as  not  affecting  results.  To  give  it  effective  force 
in  the  absence  of  definite  proof  as  to  its  regularity  and  propriety, 
and  under  the  circumstances  of  suspicion  which  surround  it, 
would  hardly  be  justifiable ;  and  since  all  his  rights  were  as- 
signed to  the  parties  for  whom  he  evidently  acted,  it  is  proper 
to  dismiss  it  from  consideration,  and  treat  the  case  as  if  he  had 
not  intervened.  The  firm  of  Mead  &  Clark  made  certain  ad- 
vances to  the  railroad  company  upon  the  faith  of  these  bonds 
pledged  with  them  as  collateral  security.  Since  both  were  di- 
rectors the  transaction,  even  if  open  to  criticism,  and  h'able  to 
avoidance,  was  modified  by  the  further  fact  that  the  bonds 
were  pledged  for  actual  advances,  and  therefore  the  avoidance 
could  only  be  made  upon  condition  of  the  repayment  of  the 
advances.  Mead  &  Clark  could  assign  to  Smith  their  debt  due 
from  the  company  and  the  collateral  with  it,  though  not  as 
their  own  property  or  in  derogation  of  the  rights  of  the  original 
pledgor.  {JV^ash  v.  Mosher,  19  Wend  431 ;  White  v.  Flatt, 
6  Den.  269 ;  Rays  v.  Riddle,  1  Sandf.  248 ;  Leioia  v.  MoU, 
36  N.  Y.  395.)  By  the  assignment  to  Smith  he  acquired  the 
rights  of  Mead  &  Clark  to  the  extent  of  their  advances,  and 
was  properly  allowed  to  prove  his  bonds  as  security  for  that 
amount. 

We  should  modify  the  orders  of  the  Special  and  General 
Terms  to  correspond  with  these  views  if  the  facts  before  us 
would  admit  of  so  doing  with  absolute  accuracy ;  but  as  we 
cannot  say  what  bonds  may  or  may  not  be  produced  and  proved 
under  our  rulings  we  reverse  the  orders  of  the  Special  and  Gen- 


1881.]  Pkank  et  al.  v.  Chemical  Nat'l  Bank  of  N.  Y.     209 

Statement  of  case. 

eral  Terms  and  remand  the   ease  to  the   Special  Term   for   a 
further  hearing,  costs  to  be  adjusted  below. 

All  concTU-. 

Ordered  accordingly. 


Morris  Frank  et  al.,  Respondents,  v.  The  Chemical  National 
Bank  of  New  York,  Appellant. 

When  forged  checks  have  been  paid  by  a  bank,  charged  in  the  depositor's 
acGoant,  and  returned  to  him,  he  owes  no  dutj  to  the  bank  to  so  conduct  an 
examination  of  these  youchers  that  it  will  necessarllj  lead  to  a  discovery 
of  the  fraud ,  at  most,  all  that  is  required  of  the  depositor  is  ordinary 
care,  and  if  this  is  exercised  by  him  or  his  agent,  the  bank  cannot  justly 
complain  although  the  forgeries  are  not  discovered  until  too  late  to 
enable  it  to  retrieve  its  position  or  make  reclamation  from  the  forger. 

Where,  therefore,  checks  forged  by  plaintiffs'  confidential  clerk,  who  filled 
out  their  checks  and  had  charge  of  their  bank  account,  were  paid  by  de- 
fendant, charged  to  plaintiffs  in  their  pass-lxMk,  the  book  balanced  and 
the  checks,  including  those  forged,  returned  to  the  clerk,  who  assisted  one 
of  the  plaintiffs  in  examining  the  account,  which  examination  was  made 
whenever  the  pass-book  was  written  up  and  vouchers  returned,  and  the 
clerk  by  abstracting  the  forged  vouchers  and  by  false  balances  and  read- 
ings, prevented  the  forgeries  from  being  discovered.  Held,  that  plaint- 
iffs  were  not  estopped  from  questioning  the  accuracy  of  the  account ; 
and  that  defendant  was  liable  for  the  balance,  deducting  the  forged 
checks. 

(Argued  Decembe/r  7,  1880 ;  decided  March  1, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  the  first  Monday  of  November,  1879,  affirming  a  judg- 
ment in  favor  of  plaintiffs,  entered  upon  the  report  of  a 
referee.     (Reported  below,  13  J.  &  S.  452.) 

This  action  was  brought  by  plaintiffs  who  composed  the  firm 
of  Frank  &  Hirsh,  to  recover  a  balance  alleged  to  be  due  upon 
their  deposit  account  with  defendant.  The  facts  appear  suffi- 
ciently in  the  opinion. 
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Charles  Jones  for  appellant.  If  it  be  assumed  that  a  depos- 
itor in  a  bank  owes  no  duty  to  the  bank  which  requires  him  to 
examine  his  pass-book  or  vouchers  with  a  view  to  the  detec- 
tion of  forgeries,  still  he  is  not  free  from  all  duties  to  the 
bank,  nor  are  his  acts  without  effect  upon  the  relations  of  the 
parties.  (  Weisser^s  Administrators  v.  D&nison^  President^  10 
N.  Y.  68 ;  Welsh  v.  27ie  German- Am.  Bh.y  73  id.  421.)  The 
relation  of  a  bank  and  its  depositors  is  simply  that  of  debtor 
and  creditor.  {^tnaNaL  Bk.  v.  Fourth  Nat  Bk,,  46  N.  Y. 
82.)  Between  debtors  and  creditors  the  account  may,  by  the 
acts  of  the  parties,  become  an  account  stated,  and  the  same 
principles  which  govern  such  an  account  between  persons  ap- 
ply to  a  bank  and  its  depositor.  {Hutchinson  v.  The  Market 
Bk.  of  Troy,  48  Barb.  302  ;  LockwoodY.  Thome,  11 N.  Y.  170.) 
An  estoppel  in  pais  is  established  when  it  is  shown  that  the 
person  sought  to  be  estopped  has  made  an  admission  or  done 
an  act  that  he  had  reason  to  believe  would  influence  the  conduct 
of  another,  or  which  a  sensible  man  would  take  to  be  true  and 
believe  that  it  was  meant  he  should  act  upon  it ;  that  the  other 
party  has  acted  upon  it,  or  was  influenced  by  such  act  or  declara- 
tion, and  that  the  other  party  will  be  prejudiced  by  allowing  the 
truth  of  the  admission  or  act  to  be  disproved.  {Bowen  v.  Bowen, 
30  N.Y.  519, 541;  Continental  Nat.  Bk.  v.  Nat.  Bk.  ofCamm., 
50  id.  575  ;  Manf.  cfe  T.  Bk.  v.  Morris  Hazard,  30  id.  226 ;  30 
id.  226 ;  Blair  v.  Wait.  69  id.  113.)  It  is  not  necessary  to  show 
that  a  demand  from  plaintiff's  clerk  or  a  suit  against  him  would 
have  resulted  in  the  recovery  of  the  money.  (  Voorhis  v.  OUrir 
stead,  66  N.  Y.  113, 118 ;  Knights  v.  Wiffen,  L.  R,  5  Q.  B.  660 ; 
Bigelow  on  Estoppel,  497 ;  Cont.  Nat.  Bk.  v.  Nat.  Bk.  of 
Comm.,  50  N.  Y.  575.)  As  between  plaintiffs  and  defendant 
if  Goodheim  did  any  wrong  acts  the  plaintiffs,  who  put  it  in 
his  power  to  injure  defendant,  should  be  the  persons  to  suffer 
by  his  wrongful  acts.     {Griswoldy.  Haven,  25  N.  Y.  575.) 

B.  F.  Watson  for  respondents.  Assuming  this  to  be  the  case 
of  two  innocent  parties,  it  is  settled  law  that  the  bank  must 
suffer  for  the  payment  upon  forged  signatures,  imless  the  plaint- 
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iff  was  guilty  of  gross  carelessness.  {Leavitt,  Prest,^  eto.^  v. 
Stanton^  Prest  y  etc.^  Hill  &  Den.  Supp.  963;  Weisser  v. 
Denison^  10  N.  T.  68 ;  Frank  et  al.  v.  The  CJiemical  Banh^ 
37  K  Y.  Sup.  Ot.  27;  Bank  of  Commerce  v.  Union 
Banky  3  Comst.  230 ;  Qoddard  v.  Merck.  Bank^  4  id.  147.) 
A  settled  account  may  be  impeached  by  proof  of  unfairness  or 
mistake  in  law  or  fact.  {Manhattan  Co.  v.  Lydig^  4  Johns. 
377 ;  Sherman  v.  Sherman^  2  Vera.  276 ;  Philips  v.  BeLden^ 
1  Edw.  Ch.  1 ;  Kinsman  v.  Barker^  14  Ves.  579 ;  Bullock  v. 
Boydy  2  Edw.  Ch.  293 ;  Baron  v.  Rhindandery  1  Johns.  Ch. 
550;  Perkins  v.  Hart,  11  Wheat.  237;  1  Story's  Eq.  Jur.,  §§ 
523,  528,  529;  Eall^Y.  ^o^i^,  10  Mass.  40;  Salem  Bank\. 
Gloucester y  17  id.  1.)  If  it  be  conceded  that  the  three  or  four 
settlements  of  the  deposit  book  and  returning  the  vouchers 
amounted  to  an  account  stated  between  the  parties,  yet  the 
effect  is  merely  to  cast  the  burden  of  proof  upon  the  plaintiff 
to  show  errors  or  mistakes  in  the  accounts.  (  Weisser  v.  Den- 
ison,  10  N.  Y.  68  ;  Lochwood  v.  Thome,  11  id.  170.)  The  prin- 
ciple that  notice  to  an  agent  is  notice  to  the  principal  is  only 
applicable  to  cases  in  which  the  agent  is  acting  in  the  course  of 
his  employment.  {Foster  v.  Flssex  Bank,  17  Mass.  478; 
Lewis  V.  Read,  1 3  Mees.  &  Wels.  834 ;  Lyons  v.  Martin, 
8  Adol.  &  Ellis,  512 ;  Schmidt  v.  Blood,  9  Wend.  268;  Van- 
derhilt  v.  Richmond  Tump.  Co.,  2  Comst.  479.) 

Andrews,  J.  The  plaintiffs'  firm  were  depositors  with  the 
defendant,  and  between  the  13th  of  July,  1869,  and  the 
26th  of  September,  1870,  their  deposits,  together  with 
the  balance  to  their  credit  at  the  former  date,  amounted  to 
$335,597. 67,  and  during  the  same  period  the  defendant  paid 
out  upon  their  checks  $323,914.01.  The  defendant  has  since 
paid  the  plaintiffs  $3,502.08,  leaving  a  balance  of  $8,181.58  re- 
maining due  from  the  defendant,  unless  the  plaintiffs  are 
chargeable  with  thirty-seven  forged  checks,  purporting  to  have 
been  drawn  by  them  at  various  dates  between  July  13,  1869, 
and  September  26,  1870,  paid  by  the  bank  and  charged  to  their 
account,  amounting  i^  the  aggregate  to  that  sum. 


212    Pbakk  et  al.  v.  Chemical  Nat'l  Bank  op  N.  Y.  [Mar., 
Opinion  of  the  Court,  per  Andrews,  J 

The  plaintiffs  were  merchants  doing  business  in  the  city  of 
New  York,  under  the  name  of  Frank  &  Hirsch,  and  the  evi- 
dence tends  to  show  that  the  forgeries  were  committed  by  one 
Goodlieim,  their  book-keeper.  The  firm  kept  a  check  book, 
in  the  margin  of  which  all  checks  drawn  by  the  firm  were  en- 
tered. The  checks  were  filled  up  by  Goodheim,  but  in  all 
cases  ^nuinc  checks  were  signed  by  one  of  the  plaintiffs. 
Ooodheim  had  charge  of  the  bank  account.  The  plaintiffs  had 
a  pass-book,  in  which  the  bank  entered  the  deposits,  and  every 
quarter-day,  or  soon  thereafter,  the  pass-book  was  delivered  by 
the  plaintiffs  to  the  bank,  for  the  purpose  of  having  their 
checks  entered  therein  and  a  balance  struck.  This  was  done 
on  four  occasions  subsequent  to  July  13,  1869,  and  the  bank 
on  each  occasion  entered  separately  in  the  pass  book  the  amount 
of  each  check  paid,  including  the  forged  checks,  and  struck  a 
balance  and  then  returned  the  pass-book  with  the  vouchers  to 
the  plaintiffs.  But  in  all  this  matter,  Ooodheim  acted  for  the 
plaintiffs.  He  delivered  the  book  to  the  bank  and  received  it 
again  afber  it  was  written  up,  with  the  vouchers.  The  plaint- 
iff, on  each  occasion  after  the  pass-book  had  been  written  up 
and  the  vouchers  returned,  made  an  examination  of  the  account, 
by  comparing  the  checks  returned  to  them  by  Goodheim  with 
the  memorandum  of  checks  in  the  margin  of  the  check-book, 
and  the  balance  in  the  pass-book,  with  the  balance  appearing 
in  the  check-book,  and  on  each  occasion  they  were  found  to 
correspond.  The  plaintiff  Frank  then  compared  the  checks 
with  the  entries  in  the  pass-book,  by  having  Goodheim  read 
the  entries  while  he  had  the  checks,  and  no  discrepancy  appear- 
ing, the  account  was  deemed  to  be  correct  and  was  not  further 
examined.  It  very  clearly  appears  that  Goodheim,  by  abstrac- 
tion of  the  forged  vouchers  and  by  false  balances  and  read, 
ings,  deceived  the  plaintiffs  and  prevented  them  from  ascer- 
taining, by  means  of  the  examination  as  conducted  by  them, 
the  true  state  of  the  account  and  the  fact  of  the  forgeries. 
Goodheim  absconded  in  September,  1870,  and  soon  after- 
ward the  plaintiffs  discovered  three  of  the  forged  checks 
among  the  checks  then  in  possession  of  the  bank.     This 
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led  to  further  examination  and  the  discovery  of  the  other  for- 
geries. Thirty-four  of  the  checks  charged  in  the  account  of 
the  bank,  claimed  to  be  forged,  which  had  been  returned  by 
the  bank,  were  not  found  or  produced  on  the  trial.  The  in- 
ference from  the  evidence  is,  that  they  had  been  carried  away 
or  destroyed  by  Goodheim. 

The  recovery  by  the  plaintiflEs  is  sustained  by  the  de- 
cision in  Weisser^s  Adrnlra  v.  Deniaon  (10  N.  Y.  68).  It 
is  unnecessaiy  to  restate  at  length  the  grounds  of  that  decision, 
which  are  fully  set  forth  in  the  opinion  delivered  in  that 
case.  The  principle  that  a  bank  cannot  pay  out  the  money  of 
a  depositor  on  forged  checks  and  debit  them  to  his  account  is 
clear  enough.  It  is  equally  clear  that  it  makes  no  diiference 
that  the  forgery  was  committed  by  a  confidential  clerk  of  the  de- 
positor, who  by  his  position  had  unusual  facilities  for  perpe- 
trating the  fraud  and  imposing  the  forged  paper  upon  the  bank. 
It  is,  however,  strenuously  contended  by  the  learned  counsel 
for  the  defendent  that  where,  as  in  this  case,  a  pass-book  is 
kept,  which  is  balanced  from  time  to  time  and  returned 
to  the  depositor  with  the  vouchers  for  the  charges  made 
by  the  bank,  including  forged  checks,  the  latter  is  under  a 
duty  to  tlie  bank  to  examine  the  account  and  vouchers, 
with  a  view  to  ascertain  whether  the  account  is  correct 
It  does  not  seem  to  be  unreasonable,  in  view  of  the  course  of 
btisiness  and  the  custom  of  banks  to  surrender  its  vouchers  on 
the  periodical  writing  up  of  the  accounts  of  depositors,  to 
exact  from  the  latter  some  attention  to  the  account  when  it  is 
made  up,  or  to  hold  that  the  negligent  omission  of  all  examina- 
tion may,  when  injury  has  resulted  to  the  bank,  which  it  would 
not  have  suffered  if  such  examination  had  been  made  and  the 
bank  had  received  timely  notice  of  objections,  preclude  the  de- 
positor from  afterward  questioning  its  correctness.  But  where 
forged  checks  have  been  paid  and  charged  in  the  account  and 
returned  to  the  depositor,  he  is  under  no  duty  to  the  bank  so 
to  conduct  the  examination  that  it  will  necessarily  lead  to  the 
discovery  of  the  fraud.  If  he  examines  the  vouchers  person- 
ally and  is  himself  deceived  by  the  skillful  cliaracter  of  the 
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forgery,  his  omission  to  discover  it  will  not  shift  upon  him  the 
loss  which  in  the  first  instance  is  the  loss  of  the  bank.  Banks 
are  bound  to  know  the  signatures  of  their  customers,  and 
tliey  pay  checks  purporting  to  be  drawn  by  them  at  their 
peril.  If  the  bank  pays  forged  checks,  it  commits  the  first 
fault.  It  cannot  visit  the  consequences  upon  the  innocent  de- 
positor, who  after  the  fact,  is  also  deceived  by  the  simulated 
paper.  So  if  the  depositor,  in  the  ordinary  course  of  business, 
commits  the  examination  of  the  bank  account  and  vouchers  to 
clerks  or  agents,  and  they  fail  to  discover  checks  which  are 
forged,  the  duty  of  the  depositor  to  the  bank  is  discharged,  al- 
though the  principal,  if  he  had  made  the  examination  person- 
ally, would  have  detected  them.  The  alleged  duty,  at  most, 
only  requires  the  depositor  to  use  ordinary  care ;  and  if  this 
is  exercised,  whether  by  himself  or  his  agents,  the  bank  cannot 
justly  complain,  although  the  forgeries  are  not  discovered  until 
it  is  too  late  to  retrieve  its  position  or  make  reclamation  from 
the  forger.  In  this  case  Goodheim  was  the  criminal.  His 
position  enabled  him  to  deceive  the  plaintiflEs  as  well  as  the 
bank,  and  to  postpone  the  detection  of  his  frauds:  The  plaint- 
iffs seem  to  have  taken  unusual  care  in  the  examination  of  the 
bank  account.  It  was  only  because  Goodheim  was  the  crimi- 
nal, that  the  examination  did  not  disclose  to  them  the  forgeries. 
He  was  not  the  plaintiffs'  agent  in  issuing  the  forged  paper, 
nor  was  he  their  agent  in  abstracting  the  false  vouchers  an3 
falsifying  the  books,  which  was  done  in  aid  of  his  criminal 
purpose.  The  plaintiffs  did  nothing  to  deceive  the  defendant, 
nor,  so  far  as  appears,  did  they  omit  to  do  any  thing  which 
ordinary  prudence  required.  The  bank,  in  paying  the  suc- 
cessive checks,  did  not  act  upon  the  fact  that  a  previous  forged 
check  has  passed  the  plaintiffs'  scrutiny  unchallenged.  In  each 
case  the  bank  paid  the  check  presented  because  upon  inspec- 
tion it'supposed  it  to  be  genuine.  If  the  forged  checks  first 
returned  had  been  immediately  ascertained  to  be  forgeries,  it 
might  and  probably  would  have  prevented  the  subsequent  for- 
geries. But  the  failure  to  detect  them  was  not  the  reason  of 
the  subsequent  payments  by  the  bank.     We  are  of  opinion 
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that  upon  the  facts  found  there  is  no  estoppel.  The  loss 
must  fall  upon  one  of  the  parties,  and  it  must,  we  thinly,  be 
borae  by  the  bank. 

There  are  some  exceptions  to  evidence.  So  far  as  they  were 
considered  in  the  opinion  below,  they  are  satisfactorily 
answered.  We  find  none  which  would  justify  a  reversal  of 
the  judgment. 

The  judgment  should  be  afl&rmed. 

All  concur. 

Judgment  affirmed. 


The  Trustees  of  the  Freeholders  akd  Commonalty  of 
THE  Town  of  East  Hampton,  Appellants,  v.  Joslah  Kjrk, 
Kespondent. 

Plaintiffs  having  title  to  land  bounded  bj  the  waters  of  a  baj  at  ordinary 
higli-water  mark  made  an  allotment,  under  which  defendant  claimed, 
bounded  westerlj  by  *'  the  cliff"  At  the  time  of  the  allotment  there 
was  a  strip  of  land  between  the  cliff  and  high-water  mark.  In  an  ac- 
tion of  ejectment,  hMt  that  this  strip  was  not  embraced  in  the 
allotment;  but  that  the  boundary  by  the  cliff  was  not  a  shifting  one  so 
as  to  entitle  plaintiffs  to  make  reprisals  out  of  the  allotted  lands  for  land 
lost  by  the  advance  of  the  sea ;  and  that,  as  between  them  and  the 
grantees,  the  site  of  the  cliff  at  the  time  of  the  allotment  continued  to  be 
the  western  boundary,  and  if  the  strip  then  intervening  between  it  and 
high-water  mark  and  a  portion  of  the  cliff  had  subsequently  been  worn 
away  by  the  action  of  the  sea,  so  that  the  present  high-water  mark  was 
within  the  boundaries  of  the  allotted  land,  plaintiffs  had  no  title. 

Defendant  also  claimed  by  adverse  possession.  It  appeared,  that  fences  on 
the  sides  of  defendant's  premises,  extending  across  the  strip  in  question 
to  or  near  low-water  mark,  had  been  maintained  by  him  and  his  grantors 
for  more  than  twenty  years,  those  portions  across  the  beach  being  taken 
away  in  winter  to  prevent  their  being  carried  away  by  the  ice  and  tides ; 
there  was  no  fence  along  the  cliff,  the  land  on  that  side  being  open  to 
the  sea.  Held,  that  the  evidence  was  sufficient  to  authorize  the  sub- 
mission to  the  jury  of  the  question  as  to  whether  there  was  a  substan- 
tial inclosure  within  the  meaning  of  the  statute. 

Also  hdd,  that  the  fact  that  defendant  and  his  predecessors  in  title  had 
gathered  sea- weed  from  the  premises  while  not  alone  evidence  of  adverse 
possession,  waa  such  evidence  taken  in  connection  with  the  fact  that 
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thej  claimed  to  prevent  other  freeholders  of  the  town  from  gathering, 
and  that  they  did  bo  under  claim  of  exclasive  right  as  owners,  which 
claim  was  known  to  plaintiffs. 
It  appeared  that  R.,  a  former  owner  of  defendant's  land,  brought  an  action 
for  trespass  ag^ainst  one  who  had  gathered  sea-weed  upon  the  beach. 
R.  discontinued  the  action  under  an  agreement  with  the  town  and  agreed 
not  to  sue  again.  Held,  that  this  did  not  entitle  plaintiffs  to  a  charge 
to  the  jury  that  R.  thereby  relinquished  his  adverse  possession;  that  it 
was  at  most  evidence  bearing  upon  that  question  for  the  consideration  of 
the  jury. 

(Argued  December  20,  1880 ;  decided  March  1, 1881.) 

Appbal  from  judgment  of  the  General  Terra  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  September  10, 1878,  which  affirmed  a  judgment 
in  favor  of  defendants,  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  was  an  action  to  recover  possession  of  a  strip  of  land 
called  "  the  beatjh,"  lying  along  the  front,  upon  the  bay,  of  de- 
fendant's land,  in  the  town  of  East  Hampton,  Suffolk  county, 
and  between  high-water  mark  and  the  "  cliff"  or  upland. 

The  case  is  reported  upon  a  former  appeal  in  68  N.  Y.  459. 

Plaintiffs  claimed  title  under  wliat  is  known  as  "Dongan's 
Patent,"  issued  by  Governor  Dongan  in  1686  to  plaintiffs  in 
trust  for  the  use  of  the  inhabitants  of  the  town.  The  lands 
were  allotted  to  various  inhabitants  of  the  town,  being  bounded 
"  westerly  by  ye  cleft."  Plaintiff  claimed  under  a  deed  exe- 
cuted in  1810,  which  bounded  the  land  on  the  bay  side  "  by 
the  cleft  or  beach,"  and  through  various  mesne  conveyances 
wherein  the  boundary  was  similar,  in  some  the  word  being 
''cliff,"  in  others  "cleft." 

The  further  material  facts  appear  in  the  opinion* 

J.  Lawrence  Smith  for  appellants.  The  cliff  which  formed 
the  north-west  boundary  of  the  allotment  in  1736  was  a  movable 
boundary,  if  its  location  has  been  materially  changed  since  the 
allotment,  so  that  the  north-west  boundary  of  the  lots  is  the 
site  of  the  cliff  as  it  is  now  located.    {Kind  v.  Lard  Yar- 
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loroughj  3  Bam.  &  Cress.  91 ;  6  Cow.  536,  note  a;  Hale's 
De  Jure  Maris,  chap.  1;  3  Kent's  Com.  428,  note  a; 
1  Gill  &  Johns.  249 ;  New  Orlea/ns  v.  'The  United  States,  10 
Pet.  662 ;  Municipality  v.  Orleans,  18  La.  122,  436 ;  Phil- 
lips V.  Rhodes,  7  Pick.  322 ;  Angell  on  "Wlater-Courses,  §§  53, 
54a  and  notes ;  2  Justinian's  Institutes,  tit.  1,  §§  20,  21 ;  McUter 
ofEuU  &  iSeUby  B.  R.  Co,,  5  Mees.  &  Wels.  327.)  To  make 
fences  effective  as  evidence  of  adverse  possession  they  must 
be  made  to  guard  the  premises  against  escape  from  within  or 
encroachment  without.  {Ja^Jcson  v.  Sohoonmaker,  2  Johns. 
230,  234.)  The  obvious  and  undoubted  comity  of  permitting 
fences  to  be  maintained,  under  the  circumstances,  is  a  complete 
bar  to  the  pretense  that  the  fence  was  ever  put  there  to  the 
exclusion  of  anybody  using  or  traveling  on  the  beach.  {Flora 
V.  Carhean,  38  K  T.  Ill,  116 ;  White  v.  Spencer,  14  id.  247 ; 
Calvin  v.  Burnett,  17  Wend.  564.)  The  taking  of  sea-weed 
from  the  beach  by  the  defendant  and  his  grantors  could  not  be 
an  act  of  adverse  possession,  because  they  had  a  perfect  right 
to  do  it  as  citizens  and  commoners  of  East  Hampton. 
{Trustees  of  East  Hampton  v.  Eirh,  68  N.  T.  459.) 

E,  A,  Ca/rpenter  for  respondent.  The  title  to  the  property 
in  question  is  not  and  never  was  in  the  plaintiffs.  (K.  S.,  part 
2,  chap.  1,  tit.  1,  art,  2,  §  46.)  If  the  cliff  was  the  westerly  or 
north-westerly  boundary  of  the  allotment  in  1736,  it  was  a 
fixed  not  a  movable  boundary,  and  the  defendant  is  entitled 
to  go  exactly  where  the  cliff  stood  at  the  time  of  the  allotment 
and  the  date  of  his  deed.  (2  Bl.  Com.  262 ;  Matter  of  the 
Hull  dk  Selby  By.  Co.,  5  Mees.  &  Wels.  237;  Bex  v.  Yar- 
lorough,  3  Bam.  &  Cress.  91 ;  Angell  on  Tide- waters,  249 ; 
Souset  V.  Shepherd,  4  Wall.  502 ;  Barrett  v.  New  Orleans,  13 
La.  Ann.  105.) 

Andrews,  J.     In  the  allotment  by  the  trustees  of  the  free- 
holders and  commonalty  of  the  town  of  East  Hampton  of  the 
common  lands  of  the  town,  made  in  1736,  the  Mulford  tract, 
now  owned  by 'the  defendant,  was  described  as  bounded  westerly 
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by  the  cliff.  It  is  assumed  by  both  parties  that  the  title  of  the 
freeholders  under  the  Dongan  patent  extended  to  ordinary  high- 
water  mark.  When  the  allotment  was  made,  there  was  a  strip  of 
land  between  the  cliff  and  high -water  mark  several  rods  in  width. 
This  strip  was  npt  embraced  in  the  allotment,  and  was  conse- 
quently reserved  by  the  freeholders  as  a  part  of  the  common 
lands.  The  plaintiffs  as  owners  held  it  subject  to  the  incidents 
which  attend  the  title  of  riparian  owners.  They  would  be  en- 
titled to  whatever  should  be  gained  from  the  sea  by  alluvion 
or  dereliction,  and  their  title  was  liable  to  be  lost  by  the  ad- 
vance of  high-water  mark,  so  as  to  bring  the  strip  reserved 
within  the  ebb  and  flow  of  the  tide.  (2  Bl.  Com.  262; 
In  re  EuU  and  SeJhy  Ry.,  5  Mees.  &  Wels.  327.)  There  was 
the  possibility  of  gain  or  loss,  to  which  all  riparian  owners  are 
subject. 

The  defendant  introduced  evidence  tending  to  show  that 
since  the  allotment  the  cliff  had  been  worn  away  by  the  action 
of  the  sea,  and  that  the  space  between  the  cliff  as  it  now  exists 
and  present  high-water  mark  was,  at  the  time  of  the  allotment, 
within  the  boundaries  of  the  allotted  land.  If  this  fact  is 
established,  it  necessarily  follows  that  the  strip  reserved  by  the 
freeholders  from  the  allotment  has  been  swallowed  up  by  the 
sea,  and  the  plaintiffs  have  no  title  to  the  locua  in  quo^  unless, 
as  they  claim,  their  boundary  was  carried  eastward  jpfl^/>(W«i* 
with  the  advance  of  the  sea.  It  is  insisted,  in  support  of  this 
position,  that  the  cliff,  under  the  description  in  the  allotment, 
was  a  movable  boundary.  There  may  be  a  movable  free- 
hold, as  when  the  crown  grants  to  a  subject  the  soil  between 
high  and  low- water  mark.  In  that  case  the  grant  would  be 
construed  according  to  the  presumed  intention  to  convey  the 
shore,  wherever,  from  time  to  time,  it  might  be ;  and  the  same 
construction  has  been  put  upon  a  grant  by  a  subject  in  whom 
the  title  to  the  shore  was  vested.  {SoraMonY,  Brown^  4  Bam. 
&  Cress.  485.)  So  also  where  an  easement  is  granted  to  take 
sea-weed  from  the  beach  of  the  grantor,  the  right  would  be 
held  ordinarily  to  follow  the  shifting  of  the  beach,  occasioned 
by  the  imperceptible  encroachment  or  reliction  of    the  sea. 
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{Phillips  V.  Rhodes^  7  Mete.  322.)  But  the  allotted  lands 
were  not  bounded  by  the  shore,  but  by  the  cliff.  The  cliff  was 
a  visible  monument;  and  there  is  nothing  in  the  attending 
circumstances  to  show  that  the  parties  to  the  allotment  appre- 
hended that  the  shore  line  would  be  materially  changed. 
The  freeholders  may  have  intended,  by  bounding  the 
allotted  lands  by  the  cliff,  to  secure  to  the  public  in  per- 
petuity the  right  of  access  to  the  sea,  but  there  is  nothing 
to  indicate  that  this  was  intended  to  be  accomplished  in 
any  other  way  than  by  reserving  from  the  grant  the  strip 
then  lying  between  the  cliff  and  the  shore.  It  would,  we 
think,  be  an  unwarrantable  interpretation  of  the  transaction  to 
hold  thai  the  cliff  mentioned  in  the  allotment  was  a  shifting 
boundary,  so  as  to  entitle  the  plaintiffs  to  make  reprisal  for  the 
land  lost  by  the  advance  of  the  sea  out  of  the  allotted  lands. 
The  owners  of  the  lands  could  gain  nothing  by  accretion. 
They  might  lose  by  the  advance  of  the  shore  line  beyond  the 
point  where  the  cliff  was  originally  located.  But  as  between 
them  and  the  grantor,  the  site  of  the  cliff  at  the  time  of  the 
allotment  continued,  we  think,  to  be  the  westerly  boundary  of 
their  lands.  The  trial  judge  charged  substantially  in  accord- 
ance with  this  view,  and  the  exception  to  the  charge  upon  this 
point  is  not  tenable. 

It  was  a  controverted  question  whether  tlie  shore  line  had 
materially  changed  since  the  allotment ;  and  upon  this  point 
much  evidence  was  given  by  both  parties.  If  it  had  .  not 
changed,  then  the  plaintiffs  made  out  a  record  title  to  the 
strip  in  controversy  and  were  entitled  to  recover,  unless 
the  defendant  established  a  title  by  adverse  possession. 
The  most  important  question  now  presented  upon  the  point 
of  adverse  possession  arises  upon  the  plaintiffs'  exception 
to  the  submission  by  the  court  to  the  jury  of  the  ques- 
tion whether  therq  had  been  a  substantial  inclosure  of  the 
premises  by  the  defendant  or  his  grantors,  for  more  than 
twenty  years  prior  to  the  commencement  of  the  action. 
It  appeared  that  fences  on  the  lateral  boundaries  of  the  de- 
fendant's premises,  extending  across  the  strip  in  question  into 
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the  water  to  or  near  low-water  mark,  had  been  maintained  by 
the  defendant  and  iiis  grantors  for  mach  longer  than  twenty 
years.  The  fences  across  the  beach,  however,  were  taken 
away  in  the  winter,  to  prevent  them  from  being  carried  away 
by  the  ice  and  the  tides.  The  posts,  as  may  be  inferred  from 
the  evidence,  were  left  standing,  and  in  the  spring  the  fences 
were  replaced  and  remained  until  taken  away  again  in  the  fall. 
There  were  bars  in  the  fence.  There  was  no  fence  in  front  of 
the  clifi,  but  that  side  of  the  defendant's  land  was  open 
to  the  sea.  The  cliff,  to  some  extent,  operated  as  a  bar- 
rier on  that  side  for  the  protection  of  the  defendant's  land. 
One  of  the  alternative  requirements  of  the  statute  to 
constitute  an  adverse  possession  is,  that  the  land  ^f  which 
title  by  adverse  possession  is  claimed  shall  have  been 
protected  by  a  substantial  inclosure.  (Code,  §§  82,  83.) 
In  Jackson  v.  Schoonmaker  (2  Johns.  229)  it  was  held  that 
a  possession  fence,  which  was  made  by  trees  felled  and  lapping 
one  upon  another,  did  not  constitute  a  suflScient  adverse  pos- 
session to  toll  the  right  of  entry  of  the  true  owner.  The  court 
said  there  must  be  a  real  and  substantial  inclosure,  an  actual 
'occupancy,  a  j>osseMio  pedis^  which  is  definite,  positive  and 
notorious,  to  constitute  an  adverse  possession,  when  that  is  the 
only  defense,  and  is  to  countervail  a  legal  title.  The  object  of 
the  statute  defining  the  acts  essential  to  constitute  an  adverse 
possession  is,  that  the  real  owner  may,  by  unequivocal  acts  of 
the  disseizor,  have  notice  of  the  hostile  claim  and  be  thereby 
called  upon  to  assert  his  legal  title.  In  this  case  there  was  no 
actual  inclosure  by  fences  of  the  land  in  question.  But  this  is 
not  indispensable  in  every  case.  In  Jackson  v.  Halstead 
(5  Cow.  216)  title  to  land  fronting  on  the  Delaware  river 
was  claimed  by  adverse  possession.  Fences  had  been  erected, 
extending  to  a  point  about  a  rod  from  the  river,  leaving 
some  of  the  disputed  ground  uninclosed.  But  it  was 
proved  that  the  fence  at  this  place  was  as  near  the  river  as 
the  wash  of  the  floods  and  the  make  of  the  ground  would 
permit.  This  was  held  to  be  a  sufiicient  inclosure.  Wood- 
worth,  J.,  said  that  it  would  be  too  strict  to  require  the 
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fence  to  be  placed  on  the  very  margin  of  the  river,  where  it 
would  be  liable  to  be  swept  away  by  the  rise  of  water,  and-not 
within  the.  reason  of  the  rule  defining  what  shall  constitute  an 
adverse  possession.  The  learned  judge  further  said  that  a 
river  or  mountain,  or  a  ledge  of  rocks,  on  one  side,  forming  a 
natural  barrier,  the  other  sides  being  inclosed,  would,  with 
claim  of  title,  constitute  an  adverse  possession.  (See,  also, 
Becker  v.  Van  Valkenhurgh^  29  Barb.  319.) 

The  requirement  that  the  premises  shall  be  protected  by  a 
substantial  inclosure,  if  construed  to  require  a  continuous,  un- 
interrupted inclosure  for  twenty  years,  would  in  many  cases 
make  it  impossible  to  acquire  title  by  adverse  possession 
founded  upon  that  provision.  Upon  such  a  construction,  if 
fences  were  carried  away  by  floods  or  destroyed  by  fire,  or 
taken  down  in  the  winter  for  the  accommodation  of  travel,  the 
adverse  possession  would '  cease,  although  they  were  restored 
as  soon  as  circumstances  permitted.  It  is  well  understood  that 
the  bottom  lands  on  some  parts  of  the  Mohawk  river  are  annu- 
ally overflowed,  and  fences  are  removed  to  prevent  them  from 
being  carried  away  by  the  flood.  It  cannot,  we  think,  be 
claimed  that  the  temporary  removal  of  fences  for  this  purpose 
defeats  an  adverse  possession,  under  the  provision  of  the  stat- 
ute in  respect  to  inclosure.  In  this  case  the  land  was  left  un- 
inclosed  on  the  side  toward  the  sea.  The  sea  was  a  natural 
barrier,  as  much  so  as  a  mountain  or  a  river  or  a  ledge  of 
rocks ;  and  the  sea,  with  the  lateral  fences  when  maintained, 
constituted,  we  think,  a  substantial  inclosure,  within  the  mean- 
ing of  the  statute.  The  removal  of  the  fences  during  the  winter 
was  to  protect  them  from  being  swept  away  by  the  ice  and  tides. 
If  they  had  not  been  removed,  but  had  been  left  to  be  carried 
away  each  winter  by  the  sea,  the  defendant  could,  we  think,  have 
replaced  them  in  the  spring,  and  would  not  have  lost  his  right 
under  the  statute.  By  the  voluntary  removal  of  the  fences  he 
simply  anticipated  the  action  of  the  elements ;  and  having  re- 
stored them  when  the  danger  was  passed,  and  maintained  them 
during  the  season  when  the  use  of  the  beach  for  taking  sea- 
weed was  practicable,  the  purpose  of  notice,  upon  which  the 
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statute  proceeds,  was  met.  The  statute  is  declaratory  of  the 
previous  law  as  established  in  this  State,  and  the  prior  decisions 
are  proper  guides  to  its  interpretation.  For  these  reasons  we 
are  of  opinion  that  the  court  properly  submitted  to  the  jury 
the  question  whether  there  was  a  substantial  inclosure  of  the 
disputed  premises  by  the  defendant  and  his  grantors. 

The  court  properly  refused  to  charge  that  no  act  of  taking 
sea-weed  from  the  premises  by  the  defendant  or  his  grantors 
was  evidence  of  adverse  possession.  It  was  evidence  in  con- 
nection with  the  other  facts,  one  of  which  was  that  they 
claimed  to  prevent  other  freeholders  of  East  Hampton  from 
taking,  and  took  it  not  as  commoners,  but  under  claim  of  ex- 
clusive right  as  owners,  which  claim  was  known  to  the 
plaintiffs.  Nor  were  the  plaintiffs  entitled  to  have  the  jury 
charged  tliat  Rogers,  a  former  owner  of  defendant's  premises,  re- 
linquished his  adverse  possession  when  he  made  the  agreement 
with  the  town  to  discontinue  the  suit  for  trespass,  commenced 
by  him  in  1853,  against  one  who  had  gathered  sea-weed  upon 
the  beach  in  question,  and  not  to  sue  again.  The  act  of  Rogers 
in  discontinuing  the  suit  and  making  the  agreement  stated 
was,  at  most,  evidence  bearing  upon  the  question  of  adverse 
possession,  for  the  consideration  of  the  jury. 

We  think  no  error  was  committed  on  the  trial  which  is  pre- 
sented by  any  exception  in  the  case,  and  that  the  judgment 
should  therefore  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Sarah  Toles,  Respondent,  v.  Georqb  Adeb  et  al.,  Executors^ 
etc..  Appellants. 

It  seerM  public  policj  requires  that  fifflcera  armed  witli  bailable  pn>> 
ceps  for  the  arrest  of  defendants  should,  in  tailing  securities  for  their 
enlargement,  be  held  to  a  strict  compliance  witji  statutory  requirements, 

Jt  seems  also  the  fact,  that,  under  our  practice,  bail  taken  by  a  sherifF  on 
discharging  a  defendant  from  arrest  atands  in  some  sense  both  as  bail  tc^ 
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tbo  Hheriff  and  bail  to  the  action,  does  not  affect  the  application  of  the  stat- 
ute making  void  obligations  taken  colore  officii  in  any  other  case  or  man- 
ner than  as  provided  by  law  (2  R.  S.  286,  §  59)  when  the  undertaking  con- 
tains conditions  not  prescribed  by  law  ;  nor  is  it  in  the  power  of  the  plaint- 
iff afterward  to  adopt  the  act  of  the  sheriff  find  thereby  avoid  the  effect  of 
the  illegality. 

It  uems  also  the  validity  of  the  security  is  not  dependent  upon  the  ques- 
tion whether  it  was  voluntarily  given  or  was  extorted  by  actual  duress  and 
oppression. 

Where,  however,  the  sheriff,  after  an  arrest  had  been  made,  under  an  order 
which  specified,  as  prescribed  by  the  Code  of  Procedure  (§  183),  the  sum 
for  which  defendant  should  be  held  to  bail,  and  after  declining  to  accept 
a  bond  executed  by  one  instead  of  by  two  or  more  sufficient  bail  as 
prescribed  by  said  Code  (g  187]],  did  agree,  at  defendant's  solicitation,  to 
take  to  plaintiff's  attorneys  an  undertaking  executed  by  one  in  double 
the  amount  specified  in  the  order,  and  if  it  should  be  approved  and 
accepted  by  them,  that  defendant  should  be  discharged,  the  latter 
agreeing  that,  if  they  should  decline  to  ^cept  he  would,  on  being 
notified,  give  a  new  undertaking,  as  prescribed  by  the  -Code,  and  in  the 
meanwhile  should  remain  in  the  custody  of  his  bail,  and  where  said 
attorneys  accepted  'the  undertaking  so  executed,  held,  that  the  un- 
dertaking, when  thus  accepted,  might  be  regarded  as  an  agreement 
made  between  the  parties  to  the  action,  and  not  as  an  undertaking  taken 
by  the  sheriff  under  claim  or  in  the  exercise  of  official  authority  ;  and 
that  so  considered  it  became  operative  and  binding,  though  not  as  a 
statutory  obligation. 

It  appeared  that  the  action  in  which  the  order  of  arrest  was  issued  was  de- 
cided in  favor  of  plaintiff  and  decision  filed  in  the  clerk's  office  in  July, 
1868.  In  September,  1868,  the  defendant's  attorneys  served  written  no- 
tice on  plaintiff's  attorneys  to  tax  costs  and  enter  judgment,  but  no  action 
was  taken  until  April,  1874,  when  Judgment  was  entered  and  afl^r  re- 
turn of  a  property  execution  unsatisfied,  body  execution  was  issued  and 
returned  by  the  sheriff  not  found.  The  defendant  has,  since  1868,  re- 
sided out  of  the  State.  He  returned  to  the  State  in  1869,  and  in  1871, 
remaining  on  each  occasion  several  weeks.  During  his  visit  in  1871  the 
executors  of  the  surety  in  the  .undertaking  made  search  for  it  at  the 
clerk's  office  but  it  had  not  then  been  filed.  They  then  called  upon 
plaintiff's  attorney  and  informed  him  that  the  defendant  was  here  and 
would  remain  a  month,  and  that  they  had  searched  for  the  undertaking 
BO  as  to  make  a  surrender ;  they  requested  him  to  enter  judgment,  issue 
execution  and  enforce  it,  so  that  the  estate  might  be  discharged  from  lia- 
bility, they  offering  to  stipulate  the  costs  to  prevent  delay.  This  he  de- 
clined to  do.  Held,  that  as  the  undertaking  was  only  enforceable  upon 
the  theory  that  it  was  an  agreement  good  at  common  law  and  not  requir- 
ing the  aid  of  the  sUtute,  the  testator  stood  as  surety  merely ;  that  he 
was  the  Jailer  of  his  principal,  and  the  statutory  provisions  authorizing 
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bail  to  surrender  their  principal    did  not  apply  ;  that  letches  was  a  good 

defense  to  the  action  ;  and  that  the  evidence  required  the  sabmission  of 

that  question  to  the  jury. 
Bail  are  sureties  with  the  rights  and  remedies  of  sureties  in  other  cases. 
The  neglect  of  a  creditor,  upon  request  of  a  surety,  to  proceed  against 

the  principal  discharges  the  surety,  if  thereby  the  debt  has  been  lost. 

(Argued  January  19,  1881 ;  decided  March  1,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  in  favor  of  plaintiff, 
entered  upon  an  order  made  November  26,  1879,  denying 
a  motion  for  a  new  trial  and  directing  judgment  on  a  verdict. 

This  action  was  brought  upon  an  undertaking  executed  by 
Stephen  B.  Adee,  defendants'  testator  for  bail. 

The  material  facts  are  stated  in  the  opinion. 

George  Adee  for  appellant.  No  cause  of  action  survived 
the  death  of  Stephen  B.  Adee.  (3  Williams  on  Executors 
[7th  ed. j,  1869 ;  De  Golyer  on  Guarantees,  etc.  [Am.  ed], 
422 ;  Smith  on  Mercantile  Law,  286  ;  RandaU  v.  SackeU,  77 
N.  Y.  480,  482 ;  Jardan  et  dl.  v.  DctbmSy  Admr.^  122  Mass. 
168 ;  Ua/rria  v.  FcmceU,  L.  R.,  15  Eq.  Cas.  311 ;  L.  R.,  8 
Ch.  App.  866;  Redf.  Law  of  Wills,  274,  §6;  2  Williams 
on  Executors,  1604 ;  Smith's  Com.  Law,  425 ;  3  Redf.  Law  of 
Wills,  279,  §  14 ;  The  People  v.  Qibbs  et  d.,  Ejgts.,  9  Wend. 
29;*  Dyer,  271,  322;  2  Bac.  Abr.  245;  Shaw,  176;  2  Mad. 
145 ;  Martin  v.  Brady ^  1  Gaines,  124 ;  Fra/nMin  v.  Law^  1 
Johns.  402 ;  Risdy  v.  Brawn^  67  N.  Y.  160 ;  Houck  v.  Craig- 
head  et  al.,  id.  432 ;  RandaU  v.  SadJceU,  77  id.  480.)  The  un- 
dertaking is  void  in  law  as  illegally  taken  by  the  sheriff  by 
color  of  his  office,  and  as  taken  while  the  defendant  was  under 
duress.  (2  R  S.  286,  §  59;  Kelly  v.  McCormicky  28  N.  Y. 
318,  321;  Code  of  Proc.,  §  192;  1  Bl.  Com.  marg.  p.  136, 
344;  2  R.  8.  440,  §  77;  Smith  v.  McFaU,  18  Wend.  523; 
Wilson  v.  WiUiama,  id.  585 ;  McDonald  v.  NeHeon,  2  Cow. 
139,  183;  Silvemai}  v.  Cole,  32  Barb.  685;  Partridge  v. 
Com.  Fire  Ins.  Co.,  17  Hun,  95 ;  1  Bouv.  Law  Diet.  244 ; 
Wharton's  Law  Lex.  177;  Tomlin's  Law  Diet.;  BurraUy. 
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Acker,  23  Wend.  606,  608;  Decker  v.  Judson,  16  N.  Y.  439, 
4A2\Martm  v.  CampbeU^  87  Barb.  179, 182;  Shmo  y.  Tobias, 

3  N.  r.  188,  192;  BwrraU  v.  Acker,  23  Wend.  606;  ir%  v. 
GU^,  26  id.  602 ;  Fm^  v.  Kinney,  1  K  T.  365 ;  Rioha/rdr 
son  Y.  Orandall,  48  id.  848 ;  Morton  v.  Campbell,  37  Barb. 
179,  184;  P«>p&  T.  Chalmers,  1  Hun,  683;  i?aZ<?  v.  jfftiB,  2 
Johns.  Cas.  239,  246 ;  Love  v.  Palmer,  7  Jobnfl.  159  ;  Strong 
V.  l<wnyAin*,  8  id.  98,  100;  Sherma/n  y.  Boyee,  16  id.  448; 
Reed  v.  Pruyn,  7  id.  426 ;  SuUivan  v.  Alexander,  19  id.  233 ; 
Millard  v.  Canfidd,  6  Wend.  61 ;  Tr<?Ji^*  Exeeuiors  v.  Bhmt, 
19  id.  188;  Bank  of  Buffalo  v.  B(mghion,  21  id.  57;  ^or- 
norei  V.  Fisfe,  id.  88 ;  P^(?pZij  y.  M'eighan,  1  Hill,  298 ;  FiM  v. 
Albertsony  4  Barb.  61,  52 ;  Coo^  v.  Frevdenthod,  MS.  opinion, 
decided  February  24,  1880;  8.  C,  10  K  T.  Dig.  86 ;  8.  C,  7 
id.  268;  Cook  v.  Earwvtz,  14  Hun,  642;  Code  of  Proc.,  §§ 
178,  187,  201,  211 ;  Clapp  v.  86kuU,  44  N .  T.  104 ;  Douglass 
V.  TTorr^*,  19  Hun,  1.)  The  undertaking  was  taken  for  the 
aherifPs  benefit.  (Code  of  Proc,  §§  1 92,  201 ;  Clapp  v.  Schutty 
4A  N.  Y.  104 ;  Douglass  v.  Warren,  19  Hun,  1.)  If  the  agree- 
ment Bet  up  was  made  with  the  sheriff,  in  contravention  and 
evasion  of  the  statute,  it  is  void.  (  Winter  v.  Kinney,  1  N.  Y. 
369 ;  Code  of  Pix)c.,  §  178.)  Plaintiff  is  estopped  by  the  sher- 
iff'sand  clerk's  certificates.  {Russdl  v.  Oray,  11  Barb.  641, 544; 
McArtkur  v.  Pease,  46  id.  423 ;  Townsend  v.  Olin,  6  Wend. 
807;  Baker  v.  McDuffie,  23  id.  289;  Dalton,  189,  190;  1 
Lord  Eaym.  184 ;  Watson  on  OfiBce  of  Sherifi^,  72 ;  Anonymous, 

4  How.  113 ;  Skddon  v.  Paine,  10  N.  Y.  898 ;  Hermon's  Law  of 
Estoppel,  §§  67,  210,  215,  216, 217, 220,  346, 462 ;  Richardson 
V.  OrwndaU,  48  N.  Y.  348,  363.)  Duress  avoids  a  contnact  and 
the  surety  may  avail  himself  of  the  defense.  {Oshom  v.  Rob- 
bins,  36  N.  Y.  365 ;  Eadie  v.  Slimmons,  26  id.  9 ;  Strong  v. 
Orarynis,  26  Barb.  122 ;  Richards  v.  Vanderpoel,  1  Daly,  71 ; 
Foshay  v.  Fergv,son,  5  Hill,  154 ;  Waikms  v.  Baird,  6  iMi^ss. 
606 ;  Wheaton  v.  Fay,  62  N.  Y.  276,  288.)  If  the  sheriff  did 
not  tell  Mr.  Adee  the  truth  as  to  what  the  bond  was  taken  for, 
or  if  the  sheriff  was  mistaken,  then  it  was  a  mutual  mistake  and 
it  should  be  adjudged  void.   (2  Kent's  Com.  483,  note  rf/  Mo- 
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rcmv.  MoZartyj75'N.Y.  25;  Damiman  v.  SchuUing^  id. 
65 ;  Payne  v.  Jaynea  et  al.,  id.  598 ;  Jaokaon  v.  And/rews, 
69  id.  244,  247;  Nevins  v.  Dmdap,  83  id.  676 ;  SUyry  v.  Cb/i- 
jr^,  36  id.  676 ;  64  id.  458,  456.)  Tho  plaintiflPs  neglect  to 
enter  judgment  and  issue  executions  discharged  the  bail.  (2 
E.  S.  882,  §§  31,  88  ;  OarmOey  v.  Wheder,  81  How.  Pr.  187 ; 
Code  of  Civil  Procedure,  §  572;  Sumner  v.  OO^am,  11  N.  Y. 
Weekly  Dig.  25  ;  WhUnsy  v.  Spencer,  4  Cow.  89,  41 ;  Jfotm- 
«<gy  V.  Drake,  10  Johns.  27;  TutOe  v.  Kip,  19  id.  194,  196; 
Oarham  v.  Oale,  7  Cow.  739  ;  Shaw  v.  Kidder,  2  How.  244, 
246;  1  Johns.  607;  1  Caines,  252;  Northern  Ins.  Co.  v. 
Wriffht,  76  N.  Y.445;  Craig  v.  Parhie,  40  id.  186;  Me- 
.  Murray  et  al.  v.  Noyee,  72  id.  628,  625 ;  <>fl^  v.  Pa/rkie,  40 
id.  181 ;  i?ow7  v.  Puher,  1  Cow.  246  ;  King  v.  Baldwin,  17 
Johns.  384 ;  Penniman  v.  Hudson,  14  Barb.  679,  681 ;  Moakr 
ley  V.  J?«^y«,  19  Johns.  69,  72 ;  Burt  v.  Homer,  6  Barb.  601, 
606,  509.)  A  guarantor  is  discharged  in  all  cases  where  the 
guarantee  unreasonably  neglects  to  perform  any  condition  upon 
which  the  liability  of  the  guarantor  depends.  (  YandeT'i)e&r  v. 
Wright,  6  Barb.  547 ;  Penniman  v.  Hudson,  14  id.  579  ;  Mains 
V.  Hudson,  14  id.  76 ;  Neijoell  v.  Fowler,  23  id.  628 ;  Taylor  v. 
BuUen,  6  Cow.  624;  Thomas  y.  Woods,  4  id.  173;  Cumpston 
V.  McNair,  1  Wend.  457;  Eddy  v.  Stantons,  21  id.  266; 
LoveUmd  v.  Shepa/rd,  2  Hill,  139.)  The  claim  against  a  guar- 
antor is  strictissimi  Juris  and  the  terms  of  the  guaranty  must 
be  complied  with.  Nothing  excused  the  plaintiflE  from  imme- 
diately entering  judgment  and  issuing  executions  annually  upon 
each  payment.  {Stewart  v.  Ranney,  26  How.  279 ;  Walraih 
V.  Thompson,  6  Hill,  640 ;  S.  C,  2  N.  Y.  185 ;  Leeds  v.  Dunn, 
10  id.  469;  Henderson  v.  Marvin,  11  Abb.  Pr.  142;  DoNnn 
Y.  Bradley,  17  Wend.  422;  Bebee  v.  Johnson,  19  id.  600; 
Newell  y.  Fotoler,  23  Barb.  628;  Kiesv.  Tift,  1  Cow.  98; 
Moakley  v.  Biggs,  19  Johns.  69 ;  Inma/n  v.  Western  F.  Ins. 
Co.,  12  Wend.  452;  Craig  v.  ParUs,  40  N.  Y.  186 ;  Taylor 
<&  Otis  y.  BuUen,  6  Cow.  624 ;  White  v.  Ca^,  13  Wend.  643.) 
A  surety  is  discharged  when  he  gives  the  principal  notice 
to  collect  at  a  time  when  the  claim  can   be  enforced,  and 


1881.]  TOLES  V.  Adee  et  al.  227 


Statement  of  case. 


the  principal  refuses.  {Hemson  v.  Bachmom^  25  N.  Y.  652, 
555 ;  Pame  v.  PoGkard^  13  Johns.  174 ;  King  v.  Baldwin^ 
17  id.  383  ;  Manchester  Iron  Mcmf.  Co.  v.  Sweeting^  10  Wend. 
162 ;  Huffman  v.  HvJhert,  13  id.  375 ;  1  Story's  Eq.  Jnr., 
§  325 ;  Northern  Ins.  Co.  v.  WrigJU^  13  Hun,  166 ;  76  N.  Y. 
445.)  The  contract  of  Stephen  B.  A  dee  is  simply  that  of 
suretyship.  (  Wood  v.  Fish,  68  N.  T.  245  ;  Bathfxme  v.  War- 
ren^  10  Johns.  587,  595.)  Bail  to  the  action  may  be  released 
on  motion,  if  their  principal  is  discharged  from  his  debts  be- 
fore their  liability  is  fixed  as  bail.  {Knapp  v.  Anderson^  1  N. 
Y.  466 ;  People  v.  Mam/ning  et  al.y  8  Cow.  297,  299 ;  2  E.  S. 
330,  §  16 ;  Code  of  Proc.,  §§  150, 191 ;  Code  of  Civil  Proc.  507, 
601 ;  Monroe  r.  Upton  et  «Z.,  6  Lans.  255  ;  8.  <7.,  50  N.  Y. 
593,  597;  Olar^k  v.  Bawlmg,  3  id.  216,  222;  U.  8.  R.  S., 
§§  5067,  5071 ;  Carpmter  v.  Turrdly  100  Mass.  450 ;  OdeU  v. 
Walten,  38  Ga,  224;  ComeU  v.  Bakin,  38  N.  Y.  253; 
Poppenhavsen  t.  &e^,  3  Abb.  Ct.  App.  Dec  615 ;  Payne  v. 
Able,  7  Bush  [Ky.],  344;  S.  (7.,  4  Bank.  220;  1  Burr,  244; 
3  Bl.  Com.  292,  n.  31 ;  Tidd's  Pr.  [8th  ed.]  290  to  295,  403, 
1147,  1182,  1187;  Martin  v.  Kilbourn,  Cent.  L.  J.  94; 
Barber  v.  Rogers,  71  Penn.  St.  862 ;  Seaman  v.  Drake,  1  Caine, 
9 ;  Ka/ne  v.  IngrcJuj/m,  2  Johns.  Ch.  403 ;  Olcott  v.  Zilliey  4 
Johns.  407;  TrumbiUl  v.  HeaUy,  21  Wend.  670;  Buckm^n 
V.  CamdL,  1  N".  Y.  505 ;  Ooeam,  Nat.  Bk.  v.  OlooU,  46  id.  12, 
16 ;  Depuy  v.  Swart,  8  Wend.  135 ;  Baker  v.  Wheaton,  5 
Mass.  509.)  PlaintifiPs  neglect  to  file  the  undertaking  pre- 
vented a  surrender  and  exoneretur.  (Code  of  Proc.,  §§  188 
423;  Wilson  v.  WUUams,  18  Wend.  681,  583;  People  v. 
BarOett,  3  Hill,  570,  571 ;  PeopU  v.  Cook,  80  How.  110, 114 ; 
People  V.  Cashney,  44  Barb.  118 ;  People  v,  Mannvng,  8 
Cow.  297;  Carpenter  v.  Stevens,  12  Wend.  589;  Cozine  v. 
Walter,  55  N.  Y.  304,  309.)  The  plaintiff,  by  keeping  the 
undertaking  from  the  clerk's  office,  prevented  a  surrender  and 
an  eoooneretur  and  cannot  take  advantage  of  it.  (Code  of 
Proc,  §§  188,  189,  191;  2  R.  S.  380,  §§  21,  22;  Cozine  v. 
Walter,  55  N.  Y.  304,  308,  supra  ;  Herman's  Law  of  Estoppel, 
§§  228,  462;   Tmng  v.  Hunter,  6  N.  Y.  203 ;  Moses  v.  Bier- 
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liny,  31  id.  462,  464 ;  Clark' v.  JSTiUo,  3  Wend.  24 ;  8.  C.y  6 
id.  237.)  Plaintiff  cannot  profit  by  the  fraud  of  her  agent, 
whether  she  knew  it.  or  not.  {Bennett  v.  Judean,  91  N.  Y. 
238 ;  HatKomay  v.  Johnson,  55  id.  93,  96 ;  Gosgrove  v.  Ogd&n, 
49  id.  255  \  J.  P.  <k  G.  R.  Go.  y.  Tyng,  63  id.  663;  EJ/weU 
V.  Chamberlain,  81  id.  611,  619  ;  Grans  v.  SunUr,  28  id. 
389;  Craig  y.  Ward,  3  Keyes,  387;  Kerr  y.  JUaunty  28  N. 
Y.  659;  Bramerd  v.  Dunning,  80  id.  Sll.)  The  eheriffs 
official  certificate  being  conclusive  against  the  bail  it  was  oon. 
elusive  against  the  plaintiff.  {Tatoneend  v.  OU^y  5  Wend. 
207;  Bak^  v.  McDuffie,  23  id.  289;  Dalton,  189,  190;  1  Ld. 
Baym.  784;  Watson  on  Office  of  Sheriff,  72;  Anonym<ma, 
4  How.  112 ;  Shddan  v.  Pcums,  10  N.  Y.  898 ;  Herman's  Law 
of  Estoppel,  §§  67,  210,  346,  462.) 

/.  n.  Mayruia'd  for  respondent.  It  was  unnecessary  to  al- 
lege that  in  the  complaint  an  execution  against  the  property  of 
Augustus  W.  Adee  had  been  issued  and  returned  unsatisfied. 
{Renick  v.  Green,  4  Bosw.  884,  889 ;  Hinman  v.  Be&re,  18 
Johns.  629 ;  SooU  v.  Shaw,  id.  878 ;  8  Tiffany  <k  Smith's  Pr. 
99,  note.)  It  was  also  unnecessary  to  allege  l^t  an  execution 
against  the  body  of  Augustus  W.  Adee,  having  at  least  fifteen 
days  between  the  teste  and  the  return  thereof,  had  been  issued. 
(Old  Code,  §  289 ;  Faks  v.  Edgmion,  3  Abb.  Pr.  229 ;  Bmed  v. 
Lynch,  44  N.  Y.  162.)  The  action  in  whidi  the  order  of  arrest 
was  issued  was  one  in  which,  under  the  provisions  of  the  Code, 
an  order  of  arrest  could  be  properly  issued.  {McTntoeh  v.  Mo- 
Intoehr,  12  How.  289 ;  Jamieeon  v.  Jamieeon,  11  Hun,  88 ; 
Oanrdmer  v.  Oardi/ner,  3  Abb.  N.  C.  1.)  In  any  event  the 
surety  upon  the  undertaking  is  estopped  from  raising  any 
such  question.'  {Oregcry  v.  Levy,  12  Barb.  610;  Kdley  v. 
McCormack,  28  N.  Y.  818.)  The  undertaking  in  question 
bound  the  estate  of  Stephen  B.  Adee,  although  no  actual 
breach  occurred  in  his  life-time,  and  an  action  can  be  main- 
tained against  his  executors  to  recover  for  a  breach  occurring 
after  his  death.  (8  R.  S.  [6th  ed,]  123,  §  2 ;  8  Redf.  on  Ex- 
ecutors,  277,  §  9;  Frederick  v.  Frederick,  1  P.  Wms.  710- 
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721;  Eyde  v.  Skinner^  3  id.  196-197;  Hyde  v.  Deem  and 
Canons  of  WmdsoTy  Cra  £112.  652-553 ;  Dayton's  Sarrogate, 
486^56;  OeUy  v.  Bimee,  49  K  Y.  385;  Yates'  Pleadings, 
61;  MeUiolf  v.  Siryker,  31  N.  Y.  257;  Graham's  Practice, 
427,  439 ;  Whsder  v.  Wheder,  7  Mass.  169 ;  Meadowseroft  y. 
SuUof^  E£T9y  2  Bosanqnet  &  Puller,  61.)  The  undertaking 
was  not  void  on  the  ground  that  it  was  taken  by  the  sheriff 
ec^e  officii*  (Tomlyn's  Law  Die. ;  Winter  v.  Kim/ney^  1 
Oomst  865 ;  Deoher  v.  Judson,  16  N .  Y.  442 ;  Kelley  v.  Mo- 
Oarmack,  28  id.  318 ;  BurraU  v.  Acker,  23  Wend.  606 ;  Wdh 
ler'a  E^eeuitors  v.  Bhmt^  19  id.  188 ;  Morton  v.  CampheUy  37 
Barb.  179 ;  Norden  v.  Harsley,  2  Wils.  69 ;  Cook  v.  EorwitZy 
14  Hun,  642 ;  Cook  y.  Fredenthal,  80  N.  Y.  202.)  This  un- 
dertaking was  accepted  by  the  plaintiff  herself,  acting  through 
her  attorneys ;  and  the  statutes  declaring  void  securities  taken 
by  public  officers,  colore  officUy  have  no  application  to  a  security 
taken  by  a  party  at  whose  suit  an  arrest  is  made.  (Yoor- 
hies'  Code  [10th  ed.],  394;  Winter  v.  Kinmy,  1  N.  Y.  368; 
Decker  v.  Judson,  16  id.  443 ;  Cadwdl  v.  Colgate^  7  Barb. 
268,  259;  MorUm  v.  CcmpbeU,  37  id.  184;  Harp  v.  Osgood, 
2  Hill,  216 ;  Armstrong  v.  Garrow,  6  Cow.  465 ;  BurraU  v. 
Acker,  23  Wend.  606 ;  Rvng  v.  Oibbs,  26  id.  502 ;  JETavanagh 
V.  Samidersj  8  Greenl  342 ;  Oo.  Eliz.  190 ;  Hall  v.  Carter,  2 
Mod.  304;  PUkington  v.  Green,  2  Bos.  &  Pul.  151 ;  Sugars 
V.  Brinkworth,  4  Camp.  46 ;  Burrall  v.  Acker,  28  Wend. 
606;  Cadwdl  v.  Colgate,  7  Barb.  258;  Winter  v.  Kinney,  1 
N.  Y.  368 ;  3  R.  S.  [6th  ed.]  448,  §  49 ;  Clajfp  v.  SchmU,  44 
N.  Y.  104.)  The  word  "  law,"  %s  used  in  the  statute,  is  not 
to  be  restricted  to  statute  law,  and  if  the  bond  is  one  which 
would  have  been  good  at  law,  it  is  not  within  the  prohibition 
of  the  statute.  {Ghamberlin  v.  BeOer,  18  N.  Y.  115 ;  Grif- 
fiths V.  Hwrdenherg,  41  id.  464;  Decker  v.  Jvdson,  16  id. 
443;  Twm&r,  etc.,  v.  Hadden,  62  Barb.  480;  Camdl  v.  Dor 
kin,  38  iN".  Y.  253«)  The  return  was  not  in  any  sense  conclu- 
sive, nor  did  it  preclude  the  parties  from  showing  all  the  facts 
and  circumstances  under  which  it  was  made.  {Codvnse  v. 
Fild,  9  Johns.  263;  Bank  of  Orwnge  County  v.  WaJcemctn, 
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1  Cow.  46 ;  Dubois  v.  DtihoUy  3  Wend.  416 ;  Tovmsend  v. 
Oliiiy  5  id.  e07 ;  Browning  v.  Hcmfordy  6  Den.  686.)  The 
defendants  are  estopped  from  raising  any  question  as  to 
the  irregularity,  invalidity,  or  illegality  of  this  undertaking. 
{Zevi  V.  Dom,  28  How.  217;  Bovme  v.  Mellor^  6  Hill,  496; 
Coleman  v.  Beany  14  Abb.  38 ;  Bates  v.  Merrick^  2  Hun,  568 ; 
C/iomberlin  v.  AppLegate^  id.  511 ;  Ste^oer  v.  Somberger^  24 
Wend.  275 ;  Gregory  v.  Zevy^  12  Barb.  610 ;  Morion  v.  Camp- 
hell^  37  id.  179 ;  Fake  v.  FAi^fo,  39  id.  838 ;  Jarvis  v.  SeweU^ 
40  id.  459 ;  Cc/eman  y.  Bean^  32  How.  370 ;  Shaw  v.  Tobias^ 
3  N.  Y.  188 ;  Decker  v.  Judson,  16  id.  439 ;  ^fc/^  v.  i?a7y, 
3  Watts  &  Serg.  517;  Jf <?/•««  v.  Hodeon^  5  Mass.  314;  Ed- 
Irooky.  Klm&rty  113  id.  268;  Glappy.  Guildy  8  Mass.  153; 
Sing  v.  Cfibbs^  26  Wend.  502.)  A  person  may  waive  any  stat- 
utory, or  even  constitutional  provision  enacted  for  his  protec- 
tion and  affecting  only  his  property  or  rights.  ( WiUianis  v. 
Potiery  2  Barb.  316 ;  BueU  v.  Trustees,  3  N.  Y.  197 ;  Boot  v. 

Wagnery  30  id.  9 ;  JPfafe  v.  Eillery  45  id.  102 ;  Stever  v.  Som- 
bergery  24  Wend.  275;  Col.  Ins.  Co.\.  Forcey  8  How.  353;  Greg- 
ory  V.  Lemiy  12  Barb.  610 ;  Dale  v.  Rad^Mffy  25  id.  333 ;  Morton 
V.  CarnpbeUy  37  id.  184 ;  Showy.  TobiaSy  3  Const.  188.)  What^ 
ever  representations  the  sheriff  may  have  made  as  to  the  legal 
effect  of  the  undertaking,  even  if  untrue,  it  did  not  constitute  a 
fraud  for  which  the  plaintiff  can  be  held  responsible.  (  Wheaton 
y.  Fayy  62  N.  Y.  675 ;  Duffany  v.  Fergusony  66  id.  482;  March 
y.  Falkery  40  id.  562 ;  Meyer  v.  Meyery  45  id.  169 ;  Oberlander 
y.  SpeisSy  id.  175 ;  Buibdl  v.  MeigSy  50  id.  480 ;  MarshaU  v. 
FowlePy  7  Hun,  253 ;  Kerr  y-  Mount,  28  N.  Y.  659 ;  Raney  v. 

Tr«^,3Sandf.  577;  ^oiZ  v.  Fafer&wrry,  6  Abb.  K  C.  374; 

Welsh  V.  Lochrcm,  63  N.  Y.  181 ;  KeUy  v.  Christaly  16  Him, 
242 ;  Western  L.  Ins.  Co.  v.  Glintmy  66  N.  Y.  326 ;  Cdema/n  v. 
Beany  3  Keyes,  97.)  The  liability  of  defendants'  testator  upon 
the  undertaking  was  not  discharged  by  the  discharge  of 
Augustus  W.  Adee,  in  bankruptcy.  {McCombes  v.  AUeny  8 
Weekly  Dig.  337;  Knapp  v.  Anderson,  71  N.  Y.466;  Hot- 
yokey.  AdamSy  1  Hun,  223;  2  K  Y.  S.  C.  [T.  &  0.]  1 ;  69  K  Y. 
241-2 ;  Hoyt  v.  Freely  8  Abb.  [N.  S.]  232 ;  Matter  of  White^ 
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hatMCy  4  BL  Reg,  16;  2  Alb.  L,  J.  869;  MnorY.  V<m  Ifo^- 
trand  ^  oZ.,  4  B.  R.  28;  2  Alb-  L.  J.  268;  Ora^yer  <Sb 
Baker  v.  Clmtony  K  B.  R  112,  and  8  Alb.  L.  J.  268 ;  Matter 
of  Bennecksboraugh  <&  Blocks  7  N.  B.  R.  37,  and  6  Alb.  L.  J. 
309 ;  Rdbin9<m  et  al.  v.  Pemnt^  53  N.  Y.  419 ;  Bvdge  v. 
Bundle^  9  Alb.  L.  J.  110.)  The  failure  or  omission  to  file  the 
undertaking  in  the  clerk's*  office  until  Nov.  11, 1872,  was  at 
most  a  mere  irregularity  and  did  not  invalidate  the  instru- 
ment, or  release  or  exonerate  the  defendants'  testator  from 
liability  thereon.  (Old  Code,  §  192.)  A  surety  in  an  under- 
taking in  an  action  in  court  does  not  occupy  the  same  relation 
to  the  party  for  whose  benefit  the  bond  is  given  as  a  surety 
for  a  debtor  occupies  toward  a  creditor,  and  he  cannot,  by  a 
simple  notice  to  the  party,  control  the  conduct  of  the  suit 
(Jewett  V.  Craney  35  Barb.  208.)  The  delay  in  the  entry  of 
judgment  was  not  the  fault  of  plaintiff  or  her  attorneys,  and 
notice  to  her  attorneys  to  enter  judgment  was  ineffectual  for 
any  purpose.  It  was  the  duty  of  the  clerk  upon  the  filing  of 
the  decision  to  enter  judgment.  (Old  Code,  §§  278,  279,  280, 
281 ;  BenouU  v.  Earris,  2  Sandf.  641 ;  Barl  v.  Barnard,  22 
How.  437 ;  Beinemann  v.  Waterhuryy  6  Bosw.  686 ;  Pwrdy 
V.  Petersy  15  Abb.  160;  Maaomber  v.  The  Mayor,  etc.f 
17  id.  46;  JSqfhimgy.  Grove,  18  id.  14;  Petrie  v.  JFzteger- 
aW,2Abb.  [N.S.]354;  Henry  y.  Bow,  20  How.  215;  Stvnr 
eon  V.  HugqvM,  16  Barb.  658.)  The  attorney's  author- 
ity did  not  extend  to  the  performance  of  any  affirmative 
act  upon  his  part  which  could  operate  as  a  release  of  the 
bail,  and  he  could  not  release  them  by  any  act  or  omission, 
default  or  neglect,  of  which  the  plaintiff  had  no  knowledge, 
and  to  which  she  did  not  consent.  {McOrea  v.  Barilett,  8 
Johns.  361 ;  EeOogg  v.  Gilbert,  10  id.  229 ;  Bea/rdeley  v.  Root, 
11  id.  4M\-Simonton  v.  Baa^eU,  21  Wend.  362;  AveriU  v. 
WiUiams,  4  Den.  295 ;  Sha/u)  v.  Kidder,  2  How.  Pr.  244 ; 
Levoie  v.  Woodruff,  15  id.  539 ;  Eaet  Biver  Bk.  v.  Kermedy, 
9  Bosw.  543  ;  Ben/nett  v.  Thwd  Ave.  B.  B.,  45  N.  T.  628  ; 
Beers  v.  Hendrickaon,  id.  665 ;  6  Rob.  93.)  Defendants  had 
the  power  at  any  time  to  surrender  Augustus  W.  Adee  in  their 
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own  exoneration,  which  is  a  concluaiv^e  answer  to  their  claim  to 
Laye  Buffered  lose  in  eonsequenoe  of  the  plaintiff's  delay  in  is- 
suing execution.  (8  Bl.  Com.  290;  Anonymoua^  6  Mod.  281 ; 
FrmcKs  Gase^  id.  247;  Sheer  v.  jffroofe,  2 H.  Bl.  120;  JEkpaaie 
Oibbcnsy  1  Atk.  237 ;  Anonymous,  Show.  214 ;  Nichols  ▼.  In- 
gersoU^  7  Johns.  Cas.  418 ;  HarpY.  Osgood,%  Hill,  216 ;  Easparte 
Lyne,  8  Stark.  470 ;  Old  Code,  §  l89 ;  Van  Renssdaer  v.  Hop- 
*ww,Col.  &  0.  Cas.  481;  Whedeir  v.  Whedet,  7  Mass.  169; 
JUeadawscrafi  ▼.  SvManjExfrSy  2  Bos.  «fe  Pul.  61.)  Even  as 
between  a  creditor  and  the  surety  of  his  debtor,  in  order  to  exon- 
erate the  surety,  by  failure  to  proceed  against  the  principal,  the 
surety  must  show  a  full  and  explicit  notice  or  request  to  the  cred- 
itor to  proceed  without  delay,  an  improper  neglect  to  do  so,  and 
that  thereby  recovery  of  the  debt  from  the  principal  has  been 
lost.  {Mounsey  v.  Drake,  10  Johns.  27;  Pain  v.  Packard,  18  id. 
174 ;  FulUm  v.  Jfatthews,  15  id.  438 ;  £inff  v.  Baldwin,  17  id. 
884 ;  Waa^ner  v.  Beardsley,  8  Wend.  194 ;  Huffman  v.  HuCbert, 
18  id.  877 ;  H&rriok  v.  Barst,  4  Hill,  650 ;  Valentine  v.  Far- 
rinatpn,  2  Edw.  68 ;  Thompson  v.  Hail,  45  Barb.  214 ;  Singer 
V.  Trouimam,,  49  id.  182;  Field  v.  OuU&r,  4  Lans.  195; 
Sohroeppel  v.  ISiwu),  8  N.  Y.  446;  MoKechnie  v.  Ward,  58  id. 
541;  Clwrk  y.  Sickler,  U  id.  281.)  The  relation  of  cred- 
itor and  debtor  did  not  exist  between  plaintiff  and  the  defend- 
ants' principal,  and  hence  they  are  not  in  a  situation  to  invoke 
the  rule  which  obtains  where  the  relation  of  surety  grows  out 
of  a  simple  contract  between  the  parties.  {Da/vey  v.  Prender- 
grasSy  5  Bam.  &  Aid.  187,  191 ;  BaOhone  v.  Warrmy  10 
Johns.  587.)  Interest  was  properly  allowed  upon  the  amount 
of  the  judgment  for  which  execution  was  issued.  (Levi  v. 
Nichols,  19  Abb.  282;  WilleU  v.  ZasaOe,  id.  272;  Tread- 
well  V.  McKealy  2  Johns.  Cas.  340 ;  WaUter  v.  WaUrtnan,  50 
Vt.  107.) 

Andbhws,  J.  The  order  of  arrest  issued  in  the  action  of 
Sarah  L.  Adee  (now  Sarah  L.  Toles),  against  her  former 
husband,  Augustus  W.  Adee,  was  in  the  form  prescribed 
by  section  183  of  the  Code  of  Procedure,  and  required  the 
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sheriff  to  arrest  the  defendant  and  hold  him  to  bail  in  the  sum 
of  $1,000.  The  sheriff  arrested  the  defendant,  and  at  the  time 
of  the  arrest  delivered  to  him  a  copy  of  the  order  of  arrest  and 
of  the  a£Bdayit  upon  which  it  was  granted.  The  sheriff,  after 
the  arrest  had  been  made,  went  with  the  defendant  to  the  honse 
of  his  father,  Stephen  B.  Adee,  npon  the  defendant's  sngges- 
tion  that  he  wonld  procure  his  father  and  some  other  person 
to  execute  the  requisite  undertaking  for  his  release  on  bail.  It 
was  there  proposed  to  the  sheriff  that  he  should  accept  an  un- 
dertaking executed  by  the  father  alone.  The  sheriff  declined 
to  do  this,  but  finally,  upon  the  urgent  solicitation  of  the  de- 
fendant, agreed  that  if  the  defendant's  father  would  execute 
an  undertaking  in  the  sum  of  $2,000,  he  would  take  it  to  the 
plaintiff's  attorneys,  and  if  they  approved  and  accepted  it,  the 
defendant  should  be  discharged  from  the  arrest,  the  defendant 
on  his  part  agreeing  that  if  the  plaintiff's  attorneys  should  de- 
cline to  accept  the  undertaking,  then,  on  being  notified  of  the 
fact  by  the  sheriff,  he  would  cause  a  new  undertaking  to  be 
executed  with  two  sureties,  as  required  by  the  order,  and  that 
meanwhile  he  should  remain  in  the  custody  of  his  father. 
An  undertaking  was  thereupon  executed  by  Stephen  B. 
Adee,  and  delivered  to  the  sheriff^  who,  on  receiving  it,  dis- 
charged the  defendant  from  actual  custody.  The  plaintiff's 
attorneys  accepted  the  undertaking,  and  judgment  having  been 
obtained  in  the  action  in  favor  of  the  plaintiff,  this  action  is 
brought  upon  the  undertaking  against  the  executors  of  Stephen 
B.  Adee,  for  a  breach  of  the  condition  that  Augustus  W.  Adee 
should  hold  himself  amenable  to  the  process  of  the  court  dur- 
ing the  pendency  of  the  action,  and  to  such  as  might  issue  to 
enforce  the  judgment  therein. 

The  undertaking  was  not  in  conformity  with  the  statute. 
The  statute  prescribes  that  the  undertaking  of  bail  shall  be  exe- 
cuted by  two  or  more  bail.  (Code,  §  187.)  Nor  did  the  un- 
dertaking comply  with  the  order  of  arrest.  The  order  required 
the  sheriff  to  take  bail  in  the  sum  df  $1,000,  whereas  the  un- 
dertaking is  in  double  that  sum.  It  is  insisted  by  the  defend- 
ants that  the  undertaking  is  void  colore  officii  within  the  stat- 
SiCKELS  —  Vol.  XXXIX.        30 
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ute,  which  enacts  that  ^^no  sheriS  or  other  officer  shall  take 
any  bond,  obligation  or  security,  by  color  of  his  office,  in  any 
other  c^se  or  manner  than  such  as  are  provided  by  law ;  and 
any  such  bond,  obligation  or  security,  taken  otherwise  than  as 
herein  directed,  shall  be  void."     (2  R  S.  286,  §  69.) 

Section  183  of  the  Code  requires  that  tlie  order  of  arrest  shall 
specify  the  sum  for  which  the  defendant  shall  beheld  to  bail. 
The  amount  of  bail  is  to  be  fixed  by  the  judge  granting  the 
order.  The  plain  object  of  this  requirement  of  the  statnte  is  to 
prevent  the  exaction  of  unreasonable  or  oppressive  bail,  and  to 
leave  nothing  to  the  discretion  of  the  officer  executing  th6  pro- 
cess. The  sum  mentioned  in  the  order  limits  the  power  of  the 
officer;  and  if  he  exacts  an  undertaking  for  a  greater  sum, 
the  undertaking  is  clearly  within  the  statute  and  void.  We 
have  had  occasion  recently,  in  'the  case  of  Cook  v.  I^reth 
denthal  (80  N".  T.  205),  to  pass  upon  the  validity  of  an  under^ 
taking  taken  by  a  sheriff  from  a  defendant  arrested  in  an  action 
for  the  claim  and  delivery  of  personal  property,  which  con- 
tained a  provision  beyond  what  was  required  by  the  statute ; 
and  we  held  that  the  bond  was  for  that  reason  void  and  could 
not  be  enforced  at  the  suit  of  the  plaintiff  in  the  action,  al- 
though the  sheriff  appeared  to  have  acted  in  good  faith. 
Further  reflection  has  confirmed  the  opinion  we  then  enter- 
tained, that  public  policy  requires  that  officers  armed  with  bail- 
able process  for  the  arrest  of  defendants  should,  in  taking 
bonds  or  other  securities  for  their  enlargement,  be  held  to  a 
strict  compliance  with  statutory  requirements,  neither  accept- 
ing less  nor  demanding  more  than  the  law  prescribes.  Taking 
bail  in  personal  actions  was  made  compulsory  upon  8heri& 
by  the  statute  23  Hen.  VII,  chap.  8;  and  this '  privilege 
was  made  more  definite  and  secure  by  subsequent  enactments. 
The  statute  Hen.  VII  related  to  bail  on  mesne  process  only. 
The  right  of  the  sheriff  to  take  bail  for  the  appearance  of  do* 
f endants  to  answer  a  writ  or  process  is  said,  in  I)we  v.  Maning- 
Juim  (1  Plowden,  67),  to  have  existed  before  the  statute  at  com- 
mon law,  although  this  is  denied  in  Beawfage^%  Case  (10  Co. 
426).     The  statute  required  sheriffs  to  let  to  bail  prisoners  ar- 
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rested  in  personal  actions,  upon  their  giving  reasonable  surety 
to-keep  their  days,  etc.,  and  prescribed  the  form  of  the  bond, 
and  that  it  should  be  on  condition  that  the  prisoner  appear  at 
the  day  contained  in  the  writ,  etc.,  and  in  such  place  as  the 
writ  requires;  and  then  followed  the  provision  that  if  any 
sheriffs  take  any  obligation  in  other  form,  by  color  of  their 
offices,  it  should  be  void.  This  was  the  original  of  the  statu- 
tory enactments  found  in  this  and  most  of  the  States  pro- 
hibiting and  making  void  bonds  taken  cdore  offioiL  But  our 
statute,  as  was  said  by  Cowen,  J.,  in  Wdber^s  Ea^r%  v.  Blunt 
(19  Wend.  191),  is  much  broader  than  the  statute  23  Hen. 
VII.  The  bail  required  to  be  taken  by  that  statute  was  what 
was  known  under  the  common-law  practice  as  bail  to  the  sheriff 
or  bail  below,  and  the  bonds  or  obligations  referred  to  were 
those  taken  in  the  first  instance  for  the  appearance  of  the  prii»- 

-  oner  arrested  to  answer  the  writ.  But  our  statute  applies  to 
every  bond,  obligation  or  security  taken  by  a  sheriff  or  other 
officer,  by  color  of  his  office,  contrary  to  his  duty.     Under  our 

.  practice  the  undertaking  to  be  given  by  a  defendant  in  a  civil 
action  to  be  released  from  arrest  stands  in  the  place  both  of 
bail  to  the  sheriff  and  bail  to  the  action,  or  special  bail  under 
the  former  system.  The  sheriff,  in  taking  an  undertaking  on 
letting  to  bail,  acts  both  in  the  interest  of  himself  and  of 
the  plaintiff.  If  the  bail  fail  to  justify  on  demand,  he 
stands  liable  as  bail,  and  has  a  remedy  over  against  the 
bail,  unless  other  bail  be  given  or  justify.  (Code,  §§  201,  203.) . 
The  statute  of   Henry  VII   was   strictly  construed  by  the 

'  English  courts ;  and  securities  or  agreements  taken  by  sheriffs, 
not  in  strict  conformity  with  its  provisions,  were  held  to  be 
void.  {Scryven  v.  DytheTj  Cro.  Eliz.  672 ;  Rogers  v.  Beeves^ 
1  Term  R  418 ;  Fuller  v.  Brest,  7  id.  110.)  These  decisions 
have  been  followed  in  analogous  cases  in  our  courts.  {Stdlwcm 
V.  AlexandeTy  19  Johns.  233 ;  Bcmk  of  Buffalo  v.  Bov^hum,  21 

*Wend.  67;  Ba/mardv.Videy  id.  88;  People  Y.MeigJhan^  1 
Hill,  298.)  The  fact  that  under  our  practice  the  bail  taken  by 
the  sheriff,  on  discharging  a  prisoner  from  arrest,  stands  in  some 
sense  both  as  bail  to  the  sheriff  and  as  bail  to  the  action,  does 
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not,  we  think,  at  all  a£Eect  the  application  of  the  statute  making 
void  obligations  taken  colore  officii^  when  the  undertaking  con- 
tains conditions  not  prescribed  by  law ;  nor  is  it,  as  we  con- 
ceive, in  the  power  of  the  plaintiff  afterward  to  adopt  the  act 
of  the  sheriff  and  thereby  avoid  the  effect  of  the  iU^^alitj. 
Such  a  principle,  if  admitted,  would  defeat  the  purpose  of  the 
statute.  The  statute,  like  the  statute  of  Henry  VII,  is  spe- 
cially designed  to  prevent  extortion  and  oppression  by  officers 
of  prisoners  in  ih^r  custody.  The  law  prescribes  the  nature 
of  the  undertaking  and  the  duty  of  the  sheriff.  If  the  officer 
takes  an  illegal  security,  he  is  liable  to  the  plaintiff  in  a 
proper  action ;  but  the  plaintiff  cannot  be  permitted  to  elect 
to  enforce  an  undertaking  illegally  taken,  when  it  is  for 
his  interest  to  do  so.  The  statute  does  not  admit  of  such 
a  construction.  The  illegal  security  is  wholly  void,  and 
can  be  enforced  neither  by  the  sheriff  nor  by  the  plaintiff. 
It  is,  we  think,  no  answer  to  the  defense  based  upon  the 
statute,  that  the  illegal  security  was  taken  at  the  instance  of 
the  defendant.  The  security  is  not  good  or  bad,  depending 
on  the  circumstance  whether  it  was  voluntarily  and  willingly 
given,  or  was  extorted  by  actual  duress  and  oppression.  The 
law  defines  the  condition  of  the  imdertaking  that  the  duty  of 
the  officer  and  the  right  of  the  party  in  custody  may  be  plainly 
understood,  and  that  nothing  be  left  to  conjecture  or  in  uncer- 
tainty. Courts  justly  regard  with  great  jealonvjr  all  departure 
by  officers  holding  prisoners  under  arrest  from  the. strict  line 
of  duty.  Tlie  undertaking  in  this  ease  bound  the  surety  in 
double  the  sum  authorized  by  the  order  of  arrest,  and  if  the 
undertaking  is  to  be  regarded  as  taken  by  the  sheriff  in  his 
official  character  and  in  the  exercise  of  his  official  authority, 
it  must,  both  upon  principle  and  authority,  be  held  to  be  void. 
But  we  are  inclined  to  the  opinion  that  the  undertaking  in 
question  may,  in  view  of  the  circumstances  under  which  it  was 
made,  be  regarded  as  an  agreement  made  between  tlie  parties* 
to  the  action,  and  not  as  an  und^rtaking  taken  by  the  sheriff, 
under  the  claim  or  in  the  exercise  of  official  authority.  It  is 
said  by  Blackstone  (1  Bl.  Com.  137)  that  if  a  man  be  law- 
fully arrested,  and,  either  to  procure  his  discharge  or  on  any 
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other  fair  account,  seak  a  bond  or  a  deed,  this  is  not  by  duress 
of  imprisonment,  and  he  is  not  at  liberty  to  avoid  it.  This 
principle  of  the  oommon  law  has  been  applied  in  several  cases, 
in  actions  upon  agreements  claimed  to  be  void  under  the  stat- 
ute Hooiy  YII;  and  it  has  been  held  that  where  the  agree> 
ment  to  discharge  a  party  from  arrest  was  between  the  parties 
to  the  action,  it  conld  be  enforced  by  the  plaintiff,  although 
it  did  not  conform  to  the  statute.  It  is  competent  for  the  par- 
ties, independently  of  the  statute,  to  agree  upon  the  terms  and 
conditions  upon  which  the  discharge  shall  be  had.  In  JUil^ 
ward  V.  Clerk  (Oro.  Eliz.  190),  the  defendant  having  been  ar- 
rested at  the  plaintiff's  suit,  in  consideration  that  he  should  be 
permitted  to  go  at  large,  and  that  the  plaintiff  would  giv^ 
his  warrant  to  the  bailiff  to  suffer  him  to  go  at  large,  prom- 
ised the  plaintiff  to  appear  ^t  the  day  of  the  return  of  the 
process,  or  pay  him  ten  pounds..  In  an  action  upon  this  prom- 
ise the  defendant  pleaded  the  statute  23  Henry  YII ;  biit  the 
court  said :  ^'  It  is  a  good  assumpsit,  being  made  to  the  party 
who  had  authority  to  dispense  with  the  appearance ;  but  if  the 
promise  had  been  made  to  the  sheriff,  or  to  any  one  to  his  use, 
it  had  been  within  the  equity  of  the  statute.'^  lu  HcUl  v. 
Carter  (2  Mod.  304),  the  action  was  upon  a  bond  executed  by 
the  defendant  to  the  plaintiff,  conditioned  that  if  a  third  per- 
son (who  had  been  arrested  at  the  suit  of  the  plaintiff)  should 
give  security  for  the  payment  of  the  plaintiff's  debt,  or  should 
render  his  body  to  prison  at  the  return  of  the  writ,  the  obliga- 
tion should  be  void.  The  defendant  pleaded  the  statute,  and 
the  plaintiff  demurred.  The  court  sustained  the  demurrer, 
and  gave  judgment  for  the  plaintiff,  saying,  '^  There  is  no  law 
that  makes  the  agreement  of  the  parties  void ;  and  if  the  bond 
was  not  taken  by  such  agreement,  it  might  have  been  trav- 
ersed." The  same  principle  was  recognized  and  applied  in 
Winter  v.  Kinney  (1  N.  Y.  365).  The  court  reversed  the 
judgment  below,  on  the  ground  that  the  question  should  have 
been  submitted  to  the  jury  whether  the  agreement  under  which 
the  plaintiff  paid  the  money,  which  he  sought  to  recover  back, 
was  made  with  the  sheriff  or  with  the  party  at  whose  suit  he 
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was  arrested ;  the  coart  saying  the  party  may  make  such  agree- 
ment or  take  such  security  as  he  pleases,  on  discharging  his 
debtor  from  arrest.  (See,  also,  Harp  v.  Oagoodj  2  Hill, 
216.)  The  evidence  shows  that  the  sheriff  declined  at 
first  to  take  the  undertaking  in  question,  doabting  his  author- 
ity to  do  so.  He  did  not  take  it  in  the  exercise  of  his  official 
authority.  He  simply,  as  the  transaction  is  proved,  consented, 
at  the  solicitation  of  Adee,  to  act  as  the  intermediary  to 
ascertain  whether  the  plaintiff's  attorneys  would  accept  the 
undertaking,  and,  discharge  him  from  arrest.  When  the 
plaintiff's  attorneys  consented  to  the  proposition  and  ac- 
cepted the  undertaking,  it  became  operative  and  binding, 
not  as  a  statutory  obligation,  but  as  a  common-law  agreement 
between  the  parties,  for  a  breach  of  which  an  action  would  lie, 
as  upon  any  other  assumpsit. 

The  remaining  question  which  we  deem  necessary  to  consider 
is,  whether  there  was  evidence  tending  to  establish  the  defense, 
that  the  plaintiff,  by  her  laches,  had  discharged  the  surety  or 
his  estate  from  liability.  The  judge  directed  a  verdict  for  the 
plaintiff,  and  if  such  evidence  was  given,  the  direction  of  a 
verdict  was  error.  It  appears  that  the  action  of  Adee  v.  Adee 
was  tried  at  Special  Term,  and  resulted  in  a  decision,  July  28, 
1868,  granting  the  plaintiff  a  limited  divorce,  and  adjudging  the 
payment  by  the  defendant  to  her  of  a  certain  sum  annually  for 
her  support  and  maintenance.  The  decision  was  filed  in  the 
clerk's  office  of  the  proper  county  July  30, 1868,  but  no  further 
action  was  taken  by  the  plaintiff  until  April  21, 1874,  when  judg- 
ment was  entered  by  her  attorneys,  in  conformity  with  the 
decision  made  nearly  six  years  before.  Subsequently  execu- 
tion was  issued  against  the  property  of  the  defendant ;  and 
after  its  return  unsatisfied,  an  execution  was  issued  against  the 
body,  to  which  the  sheriff  returned,  not  found.  But  before  this, 
and  in  September,  1868,  the  attorneys  for  Adee  served  written 
notice  on  the  plaintiff's  attorneys  to  tax  the  costs  and  enter  judg- 
ment in  the  action.  Stephen  B.^Adee  died  in  1870,  leaving  a 
will,  by  which  he  appointed  the  defendants  his  executors. 
Augustus  W.  Adee  has  resided  since  1868  out  of  the  State. 
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He  returned  to  this  State  in  1869  and  1871,  and  remained 
on  each  occasion  several  weeks,  visiting  his  relatives  in  Del- 
aware county,  where  he  formerly  resided.  During  his 
visit  in  1871,  the  executors  of  Stephen  B.  Adee  made  search 
at  the  clerk's  office  for  the  undertaking  executed  by 
their  testator,  but  were  unable  to  find  it,  it  not  having,  at 
that  time,  been  filed.  They  then  called  upon  the  plaintiflPs 
attorney  and  informed  him  that  Augustus  W.  Adee  was 
here,  and  would  remain  a  month  or  more ;  that  they  had 
searched  the  clerk's  office  and  could  not  find  the  under- 
taking, so  as  to  make  a  surrender  and  be  exonerated; 
and  requested  him  to  enter  judgment  and  issue  execu- 
tions and  enforce  them  against  Augustus  W,  Adee,  so  that  the 
estate  might  be  discharged  from  liability  on  the  bond.  The 
executors  oflfered  to  stipulate  the  costs,  to  prevent  delay,  but 
the  attorney  replied  that  he  preferred  to  take  the  usual  way. 
Nothing  was  done  in  response  to  the  request  of  the  executors. 
Augustus  W.  Adee  remained  within  reach  of  execution  four  or 
five  weeks  after  this,  and  then  returned  to  his  home  in  another 
State. 

Bail  are  sureties,  with  the  rights  and  remedies  of  sureties  in 
other  cases.  {Livingston  v.  JBarUeSj  4  Johns.  478  ;  Eathhone 
V.  Warren,  10  id.  687.)  The  case  of  Emg  v.  Baldwin  17 
Johns.  384)  declared  the  doctrine  which  has  been  followed  in 
subsequent  cases,  that  a  surety  is  discharged  by  the  neglect  of  the 
creditor,  upon  request  of  the  surety,  to  proceed  against  the 
principal,  if  thereby  the  debt  has  been  lost.  (Semsen  v.  JSeeh- 
many  25  N.  T.  552 ;  Colffrove  v.  Tollman,  67  id.  95,  and  cases 
cited.)  The  doctrine  was  applied  in  Raw  v.  Puher  (1  Cow. 
246),  in  an  action  brought  by  the  plaintiff  upon  an  instrument 
executed  on  an  adjournment  of  a  cause  in  a  justice'.s  court,  to 
the  effect  that  the  defendant  in  the  action  should  stand  trial 
and  pay  the  damages  and  costs,  or  render  himself  on  execution, 
in  case  judgment  was  given  against  him  in  the  action.  The 
surety,  after  judgment  against  his  principal,  requested  the 
plaintiff  to  charge  him  in  execution,  and  failing  to  do  so,  as  he 
might  have  done,  the  surety  was  held  to  be  discharged.    "We 
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perceive  no  reason  why  the  doctrine  of  Kiryg  v.  Baldwin  is 
not  applicable  in  this  case.  It  is  said  that  the  statute  provides 
for  the  exoneration  of  bail  bj  the  surrender  of  the  princi* 
pal,  and  that  it  was  incumbent  on  the  defendants  (who  for  this 
pnrpose  represented  the  testator)  to  take  the  steps  prescribed  by 
the  statute,  if  they  desired  to  be  released  from  liability.  (Code, 
§§  188, 191 ;  Meddov)8oroft  v.  SutUm,  1  B.  &  P.  61.)  But  it  is  a 
sufficient  answer  to  this  position,  that  the  right  of  surrender  un- 
der the  statute  is  an  incident  to  the  statutory  obligation.  Bail 
are  said  to  be  the  jailers  of  their  principal,  and  be  may  be 
kept  by  the  bail  for  their  indemnity,  for  the  reason  stated 
by  Lord  Coke  (4  Inst  178):  ^^  because  the  court  of  justice 
doth  deliver  him  unto  them  to  be  safely  kept."  It  is  not 
every  agreement  made  by  a  surety  for  the  appearance  of  a  defend- 
ant in  a  bailable  action  which  confers  upon  the  surety  the  right  to 
the  custody  of  the  principal,  or  the  power  to  surrender  him  at 
any  time  in  exoneration  of  the  surety's  liability.  This  was  one 
of  the  distinctions  between  haU  and  mainpriae.  These  words 
are  often  used  in  the  old  books  as  synonymous,  and  both  are 
obligations  for  the  appearance  of  a  party  and  to  save  him  from 
imprisonment,  and  the  chief  difference  is  said  to  be,  ^^  that  a 
man's  mainpernors  are  barely  his  sureties,  and  cannot  imprison 
him  themselves  to  secure  his  appearance,  as  his  bail  may,  who 
are  looked  upon  as  his  jailers."  (Bac  Abr.,  tit.  Bail.)  In  Tut- 
He  v.  Kip  (19  Johns.  194),  it  was  held  that  the  common-law 
incidents  of  a  recognizance  of  bail,  according  to  the  practice  of 
courts  of  record,  do  not  apply  to  a  justice's  court,  and  that  a 
surety  could  not  surrender  his  principal  against  his  consent  or 
without  an  execution.  (See,  also,  Raw  v.  Puboer^  tupra.)  In 
this  case,  if  the  undertaking  is  regarded  as  having  been 
taken  by  the  sheriff,  it  is  void  and  cannot  be  enforced. 
The  plaintiff  can  only  maintain  the  action  upon  the  theoiy 
that  it  is  an  agreement  between  the  parties  good  at  com- 
mon law  and  not  requiring  the  aid  of  the  statute.  So  treat- 
ing it,  the  defendant's  testator  stood  as  surety  merely  that  his 
principal  would  hold  himself  amenable  to  process.  He  was 
not  the  jailer  of  his  principal,  and  the  statutory  provisions  an- 
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tboming  bail  to  surrender  their  principal  before  judgment  do 
not  apply  to  the  case.  We  are  of  opinion  that  the  question  of 
laches  should  have  been  submitted  to  the  jury.  It  may  not 
conclusively  appear  that  if  the  plaintiff  had  acted  promptly  on 
request  of  die  representatives  of  the  surety,  the  principal  could 
have  been  taken  in  execution.  But  the  defendants  were  en- 
titled to  the  finding  of  the  jury  upon  this  defense.  We  are 
also  of  opinion  that  the  request  and  notice  to  the  plainti£Ps 
attorneys  was  equivalent  to  notice  to  the  plaintiff.  They* 
had  charge  of  the  litigation.  Their  authority  as  attorneys 
continued  after  the  decision  of  the  case,  for  the  purpose  of 
entering  judgment  and  issuing  execution.  It  would  be  very 
inconvenient  and  contrary  to  the  common  understanding,  to 
hold  that  in  a  case  like  this  they  did  not  represent  the 
plaintiff. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


William  Bbasbkll,  as  Administrator,  etc.,  Eespondent,  v. 
The  New  York  Central  and  Hubson  Sxvsr  Bailboad 
CoHPANT,  Appellant. 

A  passenger,  when  taking  or  leaving  a  railroad  car  at  a  station,  has  a  right 
to  assame  that  the  company  will  not  expose  him  to  unnecessary  danger, 
bat  will  discharge  its  duty  which  requires  it  to  provide  passengers  a 
safe  passage  to  and  from  the  train. 

A  passenger,  therefore,  is  not,  in  all  cases  liable  to  the  charge  of  contributory 
negligence  because  he  attempts  to  cross  an  intervening  track  without 
looking  for  approaching  trains. 

Defendant  ran  a  train  upon  its  road  daily  from  S.  to  E.  S.,  primarily  for 
the  purpose  of  carrying  its  employees  to  E.  8.,  where  it  had  a  machine 
stiop  and  f reightJiouse  ;  it  carried,  however,  on  this  train  persons  going 
as  ordinary  passengers,  on  payment  of  fare,  and  it  was  in  charge  of  a 
uniformed  conductor.  There  was  a  station-house  at  B.  S.,  on  the  south. 
Bide  of  the  road ;  this  train  did  not  stop  at  the  station,  bat  at  a  point 
1,800  feet    further  east,  opposite  the  freight-house   located  north  of 
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the  road.  At  this  point  there  were  ahoat  twenty  tracks ;  the  road 
was  not  planked  and  there  was  nothing  to  indicate  on  which  side 
passengers  should  leave  the  train.  E.,  plaintiff's  intestate,  a  girl  seven- 
teen years  of  age,  took  this  train,  in  qprnpany  with  an  old  lady,  at  S.  to 
go  to  E.  S.,  where  she  resided.  The  train  stopped  at  the  usual  place  on 
the  third  track  from  the  south.  The  two  south  tracks  were  used  for 
ordinary  passenger  trains.  E.  got  off  on  the  south  side  of  the  train  and 
assisted  her  companion  to  alight.  There  was  a  path  ahout  seventy  feet 
west  leading  south  to  or  near  the  house  where  she  was  employed, 
which  was  south  of  the  road.  The  two  walked  a  few  steps  in  a  south- 
westerly direction  until  they  reached  the  second  track,  when  a  pas- 
senger train  from  the  east,  which  was  behind  time  and  running 
thirty.flve  or  forty  miles  an  hour,  struck  and  killed  them  botji.  In 
an  action  to  recover  damages  the  evidence  tended  to  show  that  they  dkl 
not  look  to  the  east  after  leaving  the  car,  and  that  if  they  had  done  so 
they  could  have  seen  the  approaching  train;  also  that  no  person  con- 
nected with  the  train  gave  any  instructions  to  passengers  where  to 
alight  or  any  warning  of  the  approaching  train.  HM^  the  fact  that 
the  deceased  did  not  look,  while  it  was  a  material  and  important  one  for 
the  consideration  of  the  jury  upon  the  point  of  contributory  negligence, 
did  not  establish  it  as  matter  of  law ;  and  that  a  refusal  of  the  court  to 
charge  that  it  was  per  se  negligence  was  not  error. 

(Submitted  January  20,  1881 ;  decided  March  1, 1881.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  January  6,  1880,  affirming  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  death 
of  Ellen  G.  Brassell,  plaintiff^s  intestate,  allied  to  have  been 
caused  by  defendant's  negligence. 

The  facts  appear  sufficiently  in  the  opinion. 

George  N.  Kennedy  for  appellant.  The  motion  for  a  non- 
suit should  have  been  granted  upon  the  ground  that  the  negli- 
gence of  plaintiff's  intestate  contributed  to  the  injury.  {Gon- 
zales V.  N.  T.  c&  H,  R.  R.  Co.,  88  N.  Y.  440;  Filer  v.  2f. 
Y.  acklL  R.  R.  R.  Co.,  49  id.  51 ;  Fmst  v.  Hudson  River  R. 
R.  Co.,  39  id.  62;  Wilcox  y.  Rmne  cb  Watertown  R.  R.  Co., 
id.  358;  Ha/oens  Case,  41  id.  298;  Baxter  Case,  id.  504; 
Stackus  Case,  79  id.  464.)    The  defendant  was  guilty  of  no 
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negligence  in  the  light  of  all  the  evidence.     {NaUon  v.  Wea- 
tern  B.  JR.  Co.,  15  N.  Y.  444,  447.) 

Hiacock,  Oifford  and  Doheny  for  respondents.  The  death 
of  the  deceased  was  caused  by  the  wrongful  act,  neglect  or  de- 
fault of  the  defendant.  (3  R  S.  569  [Banks  Bros',  ed.].) 
When  a  railroad  company  admits  passengers  into  a  caboose  car 
attached  to  a  freight  train  to  be  transported  as  passengers,  and 
takes  the  customary  fare  for  the  same,  it  incurs  the  same  liabil- 
ity for  the  safety  of  the  passengers  as  though  they  were  in 
the  regular  passenger  coaches.  {Edgarion  v.  N.  ¥.  <&  JB.  H. 
R  Co.y  39  N.  Y.  227.)  Whether  the  deceased  paid  fare  or 
not,  she  was  a  passenger.  {Bxiffett  v.  The  T.  <b  B.  B.  B,  Co., 
40  N.  Y.  171 ;  BisseUv.  The  Mich.  S.  <&  N.  L  B.  B.  Co.,  22 
id.  307 ;  Teny  v.  Jewett,  17  Hun,  399.)  The  company  was 
bound  to  provide  a  safe  place  for  passengers  to  land,  and  it  was 
negligence  to  land  passengers  at  an  unsafe  and  dangerous  place. 
{HulhertY.  N.  T.  C.  & H.  B.  B.  B.  Ci>.,  40  N.  Y.  146; 
Oreen  v.  Erie  B.  B.  Co.,  11  Hun,  333  ;  Armstrong  v.  N.  f. 
C.  dk  H.  B.  B.  B.  Co.,  66  Barb.  437;  affirmed,  53  N. 
Y.  623;  Ziscomb  v.  iT.  J.  B.  &  T.  Co.,  6  Lans.  78.)  It 
was  negligence  on  the  part  of  the  conductor  to  pay  no  at- 
tention to  the  discharge  of  his  passengers.  {Oomales  v. 
The  N.  Y.  C.  S  E.  B.  B.  B.  Co.,  39  How.  407 ;  Keller 
Y.  The  jr.  T.  C.  &  H.  B.  B.  B.  Co.,  24  id.  172-180; 
Armstrong  v.  The  IT.  T.  C.  <&  H.  B.  B.  B.  Co,,  supra; 
Dickens  v.  The  N.  T.  C.  <&  H.  B.  B.  B.  Co.,  1  Keyes,  26.) 
The  deceased  was  not  guilty  of  contributory  negligence. 
(Oomales  v.  N.  T.  C.  &  H.  B.  B.  B.  Co.,  89  How. 
407;  EvlbeH  v.  N.  T.  C.  <&  E.  B.  B.  B.  Co.,  40  N. 
Y.  145  ;  Grem  v.  Erie  B.  B.  Co.,  11  Hun,  333 ;  Armstrong 
V.  N.  Y.  C.  (&  E.  B.  B.  B.  Co.,  66  Barb.  437;  Dickens 
V.  jy.  Y.  C.  (&  E.  B.  B.  B.  Co.,  1  Keyes,  28.)  The 
question  of  contributory  negligence  was  properly  left  to  the 
jury.  {EcrffTnan  v.  N.  Y.  C.  db  E.  B.  B.  B.  Co.,  13  Hun, 
589  ;  Terry  v.  Jewett,  78  N.  Y.  338.)  Under  the  circumstan- 
ces contributory  negligence  on  the  part  of  the  deceased  does  not 
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constitnte  a  bar  to  a  recovery.     {Eenyon  v.  -flT.  Y.   C  <fe  H, 
B.  R.  R.  Co.,  5  Hun,  479.) 

Andbbws,  J,  On  the  morning  of  April  10,  1868,  the  plaint- 
iffs intestate,  a  girl  seventeen  years  of  age,  entered  the  ears  of 
the  defendant  at  Syracuse  to  go  to  East  Syracuse,  a  station  pn 
the  line  of  defendant's  road,  where  she  had  resided  for  seven- 
teen months  prior  to  that  time.  The  train  was  not  one  of  the 
regular  passenger  trains  upon  the  defendant's  road.  It  ran  hi 
the  morning  from  Syracuse  to  East  Syracuse,  primarily  for  the 
purpose  of  conveying  employees  of  the  road  to  the  latter  place, 
where  a  machine  shop  and  freight-bouse  of  *the  defendant  were 
located,  and  returned  in  the  evening  to  take  the  employees  to 
their  homes.  But  the  defendant  carried  on  this  train  other 
persons  desiring  to  go  thereon,  as  ordinary  passengers,  on  the 
payment  of  fare  and  it  was  in  charge  of  a  uniformed  conductor. 
There  was  a  station-house  at  East  Syracuse,  located  on  the 
south  side  of  the  road,  but  this  train  did  not  stop  at  the  station, 
but  at  a  point  about  },300  feet  further  oast,  opposite  the  freight- 
house  and  yard  of  the  defendant  located  north  of  the  tracks. 
There  were  at  this  point  about  twenty  tracks.  The  special 
train  ran  on  the  third  track  from  the  south,  and  the  two  tracks 
between  this  track  and  the  south  line  of  the  road  were  nsed 
for  ordinary  passenger  traina  The  road  at  the  point  where 
the  special  train  stopped  was  not  planked,  and  there  was  noth- 
ing in  the  arrangements  of  the  roadway  to  indicate  on  which 
side  passengers  should  leave  the  train.  The  house  where  the 
deceased  was  employed  was  about  two  hundred  feet  south  of 
the  defendant's  road  in  sight  of  the  trains  passing  thereon.  On 
the  morning  in  question  the  ^^ special"  stopped  at  the 
usual  stopping-place,  and  thirty  or  forty  employees  of  the  de- 
fendant left  the  cars  on  the  north  side  to  go  to  their  work. 
The  deceased  was  in. company  with  an  old  lady,  and  when  the 
train  stopped,  she  got  off  on  the  south  side  of  the  cars,  and  then 
turned  around  to  assist  the  old  lady  in  alighting.  There  was  a 
path  seventy  or  eighty  feet  west  of  the  point  where  the  de- 
ceased left  the  car,  leading  south  across  a  field  to  or  near  to  the 
house  where  she  lived.     The  deceased  and  her  companion,  as 
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soon  a»  they  got  ofi  of  the  ear,  turned  and  walked  a  few  steps 
in  a  eonth-westerlj  direofcion  until  thej  reached  the  second 
track,  whan  a  passenger  train  from  the  east,  which  was  ten  or 
fifteen  minutes  behind  time  and  running  at  the  rate  of  thirtj- 
fiye  or  forty  miles  an  hour,  struck  them  and  both  were  killed. 
But  a  few  seconds  elapsed  after  they  left  the  car  before  they 
were  struck.  Theendenee  tends  to  show  that  they  did  not  look 
to  the  east  after  leaFing  the  car.  If  they  had  looked  they  would 
have  teen  the  approaching  train,  the  track  at  that  point  being 
straight  for  a  half  a  mile  or  more  east  of  the  place  of  the  ac- 
cident There  is  no  evidence  that  the  conductor  or  other  per- 
son eonnedied  with  the  train  gave  any  instructions  to  passen- 
gers where  to  alight,  or  any  warning  of  the  approaching  train ; 
and  evidence  was  given  tending  to  show  that  no  instruction  or 
warning  was  given.  The  whistle  of  the  passenger  train  was 
sounded  just  before  the  accident,,  but  not  in  time  to  prevent  it. 
The  only  question  of  doubt  in  the  case  arises  upon  the  claim 
that  the  deceased,  in  not  looking  to  the  east  before  attempting 
to  cross  the  second  track,  was  guilty  of  contributory  negli- 
gence. The  court  charged  in  substance  that  the  plaintiff  could 
not  reeover  unless  the  deceased  exercised  ordinary  care  and  pru- 
dence under  the  circumstanced,  or  if  her  negligence  contributed 
to  the  accident,  but  refused  to  charge  that  her  omission  to  look 
to  the  east  was  jmt  ee  negligence.  But  the  court  did  charge 
that  if  the  deceased  knew  or  had  reason  to  believe  that  the 
passenger  train  was  behind  time,  or  that  it  might  come  along  ' 
at  any  moment,  then  she  was  bound  to  look,  and  an  omission  to 
do  so  waa  negligence.  The  fef usal  of  the  court  to  charge  that 
the  omission  of  the  deceased  to  look  to  the  east  before  going 
upon  the  track  waa  in  law  negligence,  is  sustained  by  the 
case  of  Terry,  Adm'ry  v.  J&ioM  (78  N.  T.  388).  That  case 
does  not  interfere  with  the  rule  established  by  many  cases,  that 
a  traveler  on  a  highway  is  bound,  before  t^ttempting  to  cross  a 
railroad  track,  to  look  for  approaching  trains,  and  that  an  omis- 
sion to  do  so  is  negligence.  In  Terry ,  Ad/nCr^  v.  Jevyett^  it  ap- 
peared that  the  plaintiff's  inteetate  had  purchased  at  a  station 
a  ticket  with  the  intention  of  taking  passage  on  a  train,  and 


24G  Brassell  v.  N.  Y.  C.  &  H.  E.  E.  R.  Co.  [Mar,, 

Opinion  of  the  Coart,  per  Andrews,  J. 

seeing  the  train  approach  she  left  the  station-house  before  it 
had  stopped,  to  go  to  the  ears,  and  while  passing  over  an  inter- 
vening track,  was  struck  and  killed  by  a  freight  train  moving 
in  an  opposite  direction.  She  did  not  look  in  the  direction  of 
the  freight  train  before  going  upon  the  track.  If  she  had 
looked  she  would  have  seen  it.  This  court  sustained  the  re- 
covery in  that  case.  A  passenger,  when  taking  or  leaving  a 
railroad  car  at  a  station,  has  the  right  to  assume  that  the  com- 
pany will  not  expose  him  to  unnecessary  danger ;  and  while  ho 
must  himself  exercise  reasonable  care,  his  watchfulness  ia 
naturally  diminished  by  his  reliance  upon  the  discharge  by  the 
company  of  its  duty  to  passengers  to  provide  them  a  safe  pass- 
age to  and  from  the  train.  In  this  case  the  defendant  received 
the  deceased  as  a  passenger.  It  stopped  the  train  east  of 
the  regular  stopping  place  of  trains,  for  the  convenience 
of  its  employees.  But  it  was  also  the  place  for  the  alighting 
of  passengers  who  might  have  taken  passage  in  it.  It 
gave  no  warning  to  the  deceased  of  danger.  It  knew  that 
the  train  from  the  east  had  not  passed  this  point  and  was 
behind  time.  There  was  no  direction  to  passengers  not  to 
get  off  on  the  south  side,  and  nothing  to  indicate  that  it 
was  improper  to  do  so.  If  the  deceased  knew  of  the  regular 
time  for  the  eastern  train  to  pass  this  point,  she  must  also  have 
known  that  it  usually  passed  before  the  special  train  arrived. 
In  view  of  the  circumstances,  we  are  of  opinion  that  the  case 
on  the  point  of  the  negligence  of  the  deceased  was  properly 
submitted  to  the  jury,  and  that  the  court  would  not  have  been 
justified  in  withdrawing  it  from  their  consideration.  The 
fact  that  the  deceased  did  not  look  for  the  approaching 
train  was  a  material  and  important  fact  to  be  considered  by  the 
jury  upon  the  point  of  contributory  negligence ;  but  her  omis- 
sion to  do  so  was  not  in  law  decisive  against  a  recovery. 

We  have  examined  the  other  points  presented  and  they  fur- 
nish no  ground  for  the  reversal  of  the  judgment. 

The  judgment  should  be  affirmed. 

All  concur,  except  Eabl  and  FmoH,  JJ..  not  voting,  and 
Kapalix),  J.,  absent. 

Judgment  affirmed. 
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Maby  Mastebson,  as  Executrix,  etc.,  Kespondent,  v.  The  New 
YosK  Central  &  Hudson  Bites  Bailboad  Company, 
Appellant 

A  railroad  corporation  is  not  relieved  from  the  dat7  imposed  upon  it  by 
the  General  Railroad  Act  (  sab.  f ,  §  28,  chap.  140,  Laws  of  1850)  to  restore 
a  highway  intersected  by  its  road  "  to  such  state  as  not  unnecessarily  to 

.  have  impaired  its  asef  alness  "  by  the  fact  that  a  street  railway  company 
whose  road  rans  along  the  highway  is  obligated  to  keep  the  highway  be- 
tween the  ndls  of  its  track  in  repair.  The  duty  of  maintaining  the  cross- 
ing in  proper  condition  is  not  limited  or  restricted  by  privileges  granted 
to  or  daties  imposed  upon  others. 

Plaintiff's  testator  was,  by  the  invitation  of  the  driver,  a  stranger,  riding  in 
a  wagon  upon  a  highway  crossed  by  defendant's  road.  A  wheel  of  the 
wagon  went  into  a  hole  in  the  road  between  the  rails  of  defendant's  track, 
and  he  was  jolted  from  the  wagon  and  killed.  In  an  action  to  recover 
damages  the  court  charged  in  substance  that  *'  carelessness  upon  the  part 
of  the  driver,  assuming  he  was  a  competent  driver  and  a  sober  man,  and 
there  was  no  reason  which  the  deceased  could  discover  why  he  should  not 
^ide  with  him,  would  not  defeat  a  recovery,  unless  the  death  was  caused  by 
his  wrongful  and  willful  act."  Defendant's  counsel  requested  a  charge 
"  that  if  the  driver's  negligence  was  the  proximate  cause  of  the  jar 
the  plaintiff*  cannot  recover."  The  court  refused  to  alter  its  charge.  Held, 
no  error ;  that  the  charge  in  this  respect  was  sufficient. 

CosffroDe  v.  IT,  T.  C,  <fc  H.  R.  R.  R.  Co.  (18 Hun,  829),  Barringer  v. N,  K  0. 
db  H.  R.  R.  R,  Go.  (18  id.  898),  distinguished.' 

(Argued  January  24,  1881 ;  decided  March  1, 1881.) 

Appeal  from  judgment  of  the  General  Tennof  the  Supreme 
Court,  in  the  third  judicial  department,  in  favor  of  plaintiff,* 
entered  upon  an  order  made  April  8, 1880,  denying  a  motion 
for  a  new  trial,  and  directing  judgment  on  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  death  of 
James  Masterson,  plaintiff's  testator,  alleged  to  have  been 
caused  by  defendant's  negligence. 

Plaintiff's  evidence  was  to  the  effect  that  the  deceased  was 
engaged  as  a  mason  at  North  Albany  on  the  24th  of  Septem- 
ber, 1878.  At  the  close  of  the  day's  work  he  and  two  others 
rode  home  to  the  city  of  Albany  in  a  wagon  driven  by  one 
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Atwood,  who  wafi  drawing  bricks  to  the  place  where  they  were 
at  work,  and  who  invited  them  to  ride.  One  of  them  sat  on  the 
seat  in  front  with  the  driyer,  and  the  other  two  on  a  box  iu  the 
rear,  one  facing  to  the  front  and  the  other,  the  deceased,  to  the 
rear.  The  driver  drove  down  on  the  west. side  of  Broadway  in 
said  city,  imtil  within  a  few  rods  of  the  railroad  crossing,  where 
he  turned  to  the  east  side  to  avoid  a  truck,  and  then  turned 
back  to  the  west  side  of  the  street  again,  directly  at  the  crosaiDg. 
The  defendant's  road,  composed  of  four  tracks,  crosses  diag- 
onally over  Broadway.  This  course  took  the  wagon  across  the 
railroad  at  a  right  angle.  While  passing  over  the  second  track, 
the  wheels  struck  into  a  ^'  hole  in  the  track,"  which  caused  a 
Jar  that  precipitated  the  deceased  from  the  box  on  which  he 
was  sitting  to  the  track  and  killed  him.  There  is  also  a  horse 
railroad  company.  The  Albany  and  "Watervliet  Turnpike  and 
Bailroad  Company,  having  two  tracks  on  Broadway ;  the  aoci- 
dent  occurred  at  the  intersection  of  these  two  tracks  with  those 
of  the  defendant. 

The  further  material  facts  are  set  forth  in  the  opinion. 

Samiltan  Harris  for  appellant.  The  injury  must  have 
been  occasioned  solely  by  the  negligence  of  the  defendant,  and 
either  by  direct  proof  given  by  the  plaintiff,  or  from  the  cir- 
cumstances attending  the  injury,  the  jury  must  be  authorized 
to  find  aflirmatively  that  the  person  injured  was  free  from  fault 
which  contributed  to  the  accident,  or  the  action  is  not  main- 
tained. {fienwLday.Th^N.  T.  C.&H.R.R.R.  Cb.,  68N. 
Y.  248;  CordMy.  The  N.Y.  0.ibH.R.R.R.Go.,1h\L 
330.)  The  deceased  was  bound  to  exercise  such  care  and  watch- 
fubiess  as  a  prudent  man,  {^proacKing  and  crossing  such  a 
place,  would  ordinarily  exercise.  {Kellogg  v.  N.  Y.  C.  dk  J7 
R.  R.  R.Co.y  79  N.  Y.  72.)  The  horse  railway  company  waa 
bound  to  keep  its  tracks  in  good  repair,  and  ^'at  all  times  to 
keep  the  street  and  pavement  within  and  between  the  rails  of 
said  tracks,  and  to  the  extent  of  two  feet  beyond  and  outside 
of  said  rails,  in  good  and  proper  condition ;  '^  for  a  failure  to 
do  this,  defendant  being  liable  for  such  conduct,  it  could  main* 
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tain  an  action  therefor  against  the  horse  railway  company. 
{Lowery  v.  Brooklyn G.dsN.  B. R  Co., 76  N.  T.  28;  Moore 
V.  Ooedd^  84  id.  627.)  While  the  driver^s  negligence  may 
not  be  imputed  to  the  deceased,  yet  the  law  forbids  a  recovery, 
even  admitting  that  there  was  negligence  concerning  the  cross- 
ing; not  because  deceased  is  chargeable  with  contribntive  neg- 
ligence, bnt  for  the  reason  that  the  defect  in  the  roadway  did 
not  eanse  the  death.  ( Cosgrove  v.  If.  Y.  G.  (6  S.  B,  R,  H.  Co.^ 
18  Hun,  829;  Barringerr.  IT.  T.  C.  (b  H.  B.  R.  B.  Co.^H 
id.  898.) 

JK  GawntryTfum  for  respondent.  There  was  evidence  of 
gross  negligence  on  the  part  of  defendant  in  allowing  the 
planking  between  the  rails  to  remain  out  of  repair  so  as  to 
render  the  crossing  difficult  and  unsafe  for  vehicles  passing 
along  the  street,  which  presented  on  this  subject  a  proper  case 
for  the  jury.  (  Wasmer  v.  Del.,  L.  cfe  F.  R.  R.  Co.,  80  N. 
Y.'212;  McMahon  v.  l$econd  Ave.  R.  R.  Cb.,  75  id.  231; 
Gale  V.  N.  T.  G.  <&  JI.  R.  R.  R.  Go.,  76  id.  694,  59S;Wor8ter 
T.  JForty-second  Street,  etc.j  R.  B.  Go.,  60  id.  203 ;  Gonroy  v. 
Twenty-third  Street  R.  R.  Go.y  62  How.  49.)  It  does  not  re- 
lieve the  defendant  from  liability  that  the  accident  occurred  at 
the  point  of  intersection  of  its  road  with  that  of  a  horse  rail- 
road. If  it  was  equally  incumbent  on  both  companies  to  keep 
the  crossing  in  repair,  either  one  is  liable  for  omitting  to  per- 
form his  duty.  {Web^iter  v.  Hudson  R.  R.  Go.,  38  N.  Y. 
260 ;  Sheridan  v.  BrooUyn,  ete.,  R.  R.  Go.,  86  id.  39 ;  Gole- 
grove  r.  N.  T.  <&  N.  H.  R.  R.  Go.,  20  <d.  492;  Ghapman  v. 
If.  E.  R.  R.  Go.,  19  id.  341 ;  Eyler  v.  Gounty  Gomm'rs,  49 
Mi  258 ;  State  v.  Oorham,  87  Me.  451 ;  Watson  v.  Trij>p,  11 
E.  I.  98 ;  WiUard  v.  Nev^ury,  22  Vt.  458 ;  Ixyoiell  v.  Pro- 
prietors of  Locks,  etc.,  104  Mass.  18.)  A  railroad  company  is 
required  to  restore  a  street  intersected  by  its  road  "to  its 
former  state  or  to  such  state  as  not  unnecessarily  to  impair  its 
usefulness."  (2  E.  B.  [6th  ed.]  638,  §  89,  subd.  51 ;  Gott  v. 
Zettnston  R.  R.  Go.,  36  N.  Y.  214 ;  People  v.  Troy  db  B.  R. 
R.  Go.,  87  How.  427 ;  Richardson  v.  N.  Y.  G.  R.  R.  Go,,  45 
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N.Y.  846;  PeapUy.N.  Y.  C.&H.B.E.B.  Co.,  74  id.  302; 
Gale  V.  N.  T.  C.  <&  H.  R.  R.  R.  Co.,  76  id.  694;  Wasmer  v. 
Dd.,  L.  &  W.  R.  R.  Co.,  80  id.  212 ;  10  Weekly  Dig.  100, 101.) 
The  question  of  contributory  negligence  was  properly  submit- 
ted to  the  jury.  ( Weston  v.  iT.  F.  Ulev.  R.  R.  Co.,  73  JSf.  Y. 
595 ;  Jetter  v.  iT.  F.  C  <&  H.  R.  R.  R.  Co.,  2  Abb.  Ct.  of  App. 
Dec.  458 ;  Weed  y.  BaUeton,  76  N.  Y.  329,  333 ;  Stackes  v.  JT. 
Y.  C.  (&  H,  R.  R.  R.  Co.,  79  id.  464 ;  Johnson  v.  //.  R.  R.  Co., 
20  id.  65 ;  Convoy  v.  Twenty-third  Street  R.  R.  Co.,  52  How. 
49.)  It  is  a  matter  of  right  to  have  the  issues  of  negligence 
submitted  to  the  jury,  when  they  depend  on  conflicting  evi- 
dence, or  on  inferences  to  be  deduced  from  a  variety  of  cir- 
cumstances, in  r^ard  to  which  there  is  room  for  a  diflEerence  of 
opinion  among  intelligent  men.  (  WolfJdel  v.  Sixth  Ave.  R. 
R.  Co.,  38  N.  Y.  49 ;  Hart  v.  Hudson  R.  Bridge  Co.,  80  id. 
622 ;  Weber  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  58  id.  451 ;  Bern- 
hard  V.  B.  (&  S.  B.  B.  Co.,  1  Abb.  Ct.  of  App.  Dec  131.)  The 
deceased  was  a  voluntary  passenger,  riding  with  the  consent  of 
the  driver,  but  had  no  connection  with  or  control  over  him, 
and  the  negligence  of  the  driver,  therefore,  was  not  imputable 
to  him,^and  is  no  defense  to  the  action.  {Dyer  v.  Erie  By. 
Co.,  71  N.  Y.  228, 234 ;  Bobinson  v.  ^^.  Y.  C.  <&  E.  B.  B.  B. 
Co.,  66  id.  11.) 

Dantorth,  J.  As  to  the  general  principles  of  law  ap- 
plicable to  this  case  there  is  no  room  for  argument.  It 
was  the  defendant's  duty  to  keep  its  road-bed  at  the  street- 
crossing  in  such  condition  that  a  traveler  could  pass  over  it 
in  safety,  or  failing  in  this,  make  compensation  to  a  person 
injured  by  reason  of  its  omission,  unless  he  was  so  deficient 
in  reasonable  and  ordinary  care  that  he  brought  the  acci- 
dent upon  himself.  (Laws  of  1850,  chap.  140,  §  28,  sub.  5 ; 
CoU  v.  LewisUm  B.  B.  Co.,  36  N.  Y.  214 ;  Oale  v.  N.  Y.  C.  db 
H.  B.  B.  B.  Co.,  76  id.  594.)  That  the  plaintiffs  intestate 
was  lawfully  upon  this  crossing  and  there  came  to  his  death, 
is  not  denied.  That  he  was  shaken  from  the  wagon,  as  its 
wheels  passed  into  a  hole  within  the  defendant's  tracks,  was 
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well  proven,  and  the  trial  judge,  in  language  to  which  there 
was  no  exception,  instructed  the  jury  that  the  plaintiff  could 
not  recover  unless  he  established,  to  their  satisfaction,  first, 
that  the  death  was  occasioned  by  the  wrongful  act  of  the  de- 
fendant, either  by  some  omission  to  do  an  act  required  of  it,  or 
by  some  positive  wrongful  act ;  and,  second,  that  there  was  no 
negligence  on  the  part  of  the  deceased  contributing  to  the  in- 
jury. There  was  evidence  upon  both  propositions.  As  to  the 
first,  the  crossing  is  well  described  by  the  defendant's  counsel 
"as  the  most  difficult  and  dangerous  place  in  the  whole  city." 
It  required,  therefore,  from  the  defendant  a  great  degree  of 
care  and  vigiltoce,  to  the  end  that  vehicles  might  not  be  ob- 
structed and  their  passage  delayed.  There  is  evidence  that  such 
care  was  not  exercised.  The  jar  or  shock  occurred  while  the 
wagon  was  between  the  defendant's  tracks.  It  was  caused  by 
a  hole  six  to  eight  inches  deep  in  the  track  between  the  plank 
and  the  rail.  Of  its  severity  the  driver  who  sat  in  front  with 
a  companion  says :  "  It  shook  us  so  it  most  shook  us  off  the  seat. 
We  all  grabbed  together."  It  stopped  the  wagon  for  about  a  sec- 
ond, not  stock  still.  "  The  planks  were  all  feo  broken  "  that  the 
route  selected  was  "  to  avoid  those  holes."  It  is  shown  by  other 
witnesses  that  the  track  at  this  point  had  been  in  bad  condition 
for  some  days.  By  one  that  "  the  plank  had  been  out  for  about 
two  weeks ; "  by  another  "  that  the  planking  was  ia  a  pretty 
rough  condition  along  the  joints,  what  they  call  the  frogs ;  at 
most  of  them  the  planks  were  worn  off ;  one  plank  was  clear 
out ;  there  were  eight  or  ten  breaks ;  the  planks  ran  in  tlie  di- 
rection of  the  steam  tracks ; "  and  by  other  witnesses  the  bad 
condition  of  the  planking  at  this  crossing  for  two  weeks  before 
and  at  the  time  of  the  accident,  "  its  surface  uneven ;"  "  holes 
in  it;"  one  place  "six  to  eight  inches  deep."  There  is  also 
testimony  from  the  defendant.  The  jury  may  have  found  that 
it  did  not  aid  the  defendant's  case ;  that  the  care  us^d  by  it 
at  that  crossing  was  not  equal  to  the  emergency ;  that  the 
driver  was  not  relieved  so  much  as  he  should  have  been  from 
the  jeopardy  and  danger  to  which,  under  the  most  favorable 
circumstances,  he  would   be  exposed   in  crossing  the  tracks. 
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In  short,  that  the  highway  or  street  at  that  point  was  iK)t  kept 
by  it  in  a  fit  and  safe  condition  for  public  use.  There  is 
the  testimony  of  its  saperintendent  of  repairs,  baring  chai^ 
of  this  crossing  and  many  other  places^  His  duty,  as  defined 
by  himself,  was  to  inspect  the  road  and  if  defects  were  foand, 
repair  them,  "  On  the  day  of  thi^  accident,"  he  says,  "  the 
plank  was  some  considerably  worn,''  one  in  particular  more 
than  the  others.  On  the  next  day  he  noticed  that  it  was  out, 
and  then  directed  it  to  be  replaced.  He  says,  ^  about  one 
thousand  teams  pass  that  crossing  in  twenty-four  hours."  There 
are  many  tracks,  frequent  passing  of  trains.  He  describes  the 
method  of  planking,  the  frequency  of  reparation,  the  durabil- 
ity of  the  material.  There  was  also  the  track  foreman.  On 
the  33d  of  September,  and  also  the  morning  of  September  24th, 
he  says  he  found  a  plank  out,  others  much  worn,  but  he  made 
no  repairs  until  after  the  accident.  He  did  on  the  26th  of 
September.  It  was  also  shown  that  this  witness  testified  be- 
fore the  coroner  upon  the  inquest  on  the  body  of  the  person 
killed,  that  "  he  received  notice  to  repair  the  track  before  the 
accident  happened."  It  is  not  impossible  that  the  jury  may 
have  thought  some  negligence  was  proven  even  upon  the  state- 
ments of  these  witnesses,  when  considering  the  risks  offered  to 
property  and  human  life  by  the  methods  of  the  defendant's 
business  and  its  interference  with  the  highway.  They  might 
well  doubt  whether  it  was  complying  with  its  statutory  obliga- 
tions to  restore  the  street  to  such  state  "  as  not  unnecessarily 
to  impair  its  usefulness."  (Laws  of  1850,  supra.)  Tlw  per- 
ishable material  used,  the  frequency  or  delay  in  reparation,  the 
manner  of  doing  it,  were  all  subjects  for  their  consideration. 
So  was  the  other  question.  Judged  by  the  result  and  the  evi- 
dence now  before  us,  it  is  apparent  there  was  danger  to  be 
avoided,  yet  the  intestate  was  rightfully  traveling  the  public 
street,  and  withont  notice  to  the  contrary,  was  justified  in  as- 
suming that  it  was  safe  to  do  so.  There  is  nothing  to  show 
that  he  was  not  intent  upon  his  own  security,  or  tiiat  there 
were  any  precautions  omitted  by  him  which  a  prudent  person 
would  have  taken.    But  both  questions  were  for  the  jury,  and 
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the  evidence  w$b  sufficient  to  put  them  to  the  answer.  The 
learned  connael  for  the  appellant  also  asserted  as  ground  of 
nonsuit,  that  ^^  this  injury  was  not  caused  by  any  n^iigence  of 
the  defendant,  but  if  there  was  any  negligence  in  regard  to 
tiiese  tracks,  it  was  the  negligenoe  of  the  Albany  &  Water- 
yliet  Horse  Bailroad  Company."  This  oorapany  was  charged 
with  the  duty  of  keeping  the  street  between  the  rails  of  its 
track  in  repair,  and  its  tracks  crossed  those  of  defendant  at 
the  point  where  the  accident  occurred.  In  view  of  the  circum- 
stances to  which  I  have  already  adverted,  it  is  clear  that  this 
could  not  be  maintained  as  matter  of  law.  The  statute  imposed 
upon  the  defendant  a  duty  in  regard  to  the  street,  its  peiform- 
ance  was  assumed,  and  there  w^  at  least  an  apparent  violation 
of  it  There  was,  I  think,  no  error  in  denying  the  motion  for 
a  nonsuit 

Weore  the  jury  misinformed  or  left  in  ignorance  as  to  the 
law}  The  defendant's  counsel  asked  the  court  to  ohai^  that 
^^  if  the  driver's  negligence  was  the  proximate  cause  of  the  jar 
which  caused  the  injury,  the  plaiotiff  cannot  recover."  The 
trial  judge  replied :  "  I  will  not  alter  my  charge  in  that  respect 
I  did  substantially  cover  that  ground."  The  learned  counsel 
repeated  the  request,  and  the  court  again  decUned  to  alter 
its  charge.  In  each  case  there  was  an  exception.  The  testa- 
tor was  a  mason,  employed  on  the  day  in  question  at  North 
Albany.  One  Atfield  was,  with  his  wagon,  drawing  bricks  to 
the  same  place,  and  at  the  dose  of  the  day  allowed  the  testator 
and  two  others  to  ride  with  him  to  Albany.  In  its  charge  the 
court  had  called  attention  to  these  facts ;  the  conduct  of  Atfield, 
the  defendant's  claim  that  AtjSeld  was  negligent,  and  said :  '^  It 
is  not  claimed  that  between  Atfield  and  the  deceased  the  rela- 
tion of  master  and  servant  or  principal  and  agent  existed ;  he 
was  invited  to  ride,  and  I  feel  bound  to  say  that  the  facts  do 
not  show  a  condition  of  things  that  would  warrant  the  jury 
in  saying  that  the  plaintiff  cannot  recover,  even  if  they  should 
find  Atfield  was  negligent;  they  were  not  engaged  in  any 
joint  employment ;  and  whatever  doubts  may  have  existed  as 
to  what  the  law  was,  years  ago,  it  seems  now  to  be  settled  that, 
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in  a  case  of  this  character,  assuming  that  Atfield  was  a  com- 
petent driver  and  sober  man,  and  no  reason  which  deceased 
could  discover  why  he  should  refuse  to  ride  with  him,  I  do 
not  think  that,  although  there  might  have  been  carelessness 
on  the  part  of  Atfield  in  driving,  that  would  defeat  a 
recovery,  unless  you  should  consider  there  was  a  willful  act 
upon  the  part  of  the  driver  and  the  death  was  caused  by  hid 
wrongful  and  willful  act."  The  argument  of  the  learned  coun- 
sel for  the  appellant  was  thorough  and  earnest,  but  in  support 
of  the  exception  we  find  no  authority.  The  charge  in  this  re- 
spect was  suflScient  and  within  the  decisions  of  this  court,  sub- 
stantially in  the  language  used  by  Milleb,  J.,  in  Dyer  v.  £ri6 
Hallway  Co.  (71  N.  T.  228),  abd  within  the  principle  of  that 
case  and  that  of  Hobinson  v,  N.  Y.  C.  cfe  H.  R.  B.  Ri  Co,  (66 
N.  T.  11).  The  request  waa  properly  denied.  If,  under  any 
circumstances,  it  could  be  r^arded  as  embracing  a  rule  of  law, 
they  do  not  exist  here.  The  negligence  of  the  driver  consisted, 
it  is  said,  in  passing  the  track  at  one  point  rather  than  another. 
It  may  be  that  if  he  had  chosen  some  other,  the  accident  would 
not  have  happened.  But  the  omission  to  do  so  does  not  make 
his  act  the  proximate  cause  of  the  jar  in  any  such  sense  as  ex- 
cludes the  defendant's  negligence  from  being  also  a  proximate 
cause.  It  must  be  conceded  that  if  he  had  driven  elsewhere 
there  would  have  been  no  jar  from  that  obstruction ;  but  also 
it  must  be  seen  that  if  the  obstruction  had  not  existed  there 
would  have  been  no  jar.  The  cases,  Coagrove  v,  N.  Y.  C.  <& 
IT.  R.  R.  R.  Co.  (13  Hun,  829) ;  Barringer  v.  N.  Y.  C.  <&  H. 
R,  R,  R,  Co.{\%  id.  39S)  lend  no  support  to  his  contention. 
There  the  defendant  was  not  in  fault  and  had  omitted  no  duty. 
The  accident  occurred  because  Barringer  could  not  control 
his  horse;  and  both  cases  are  put  upon  the  ground  that  the 
defendant's  negligence  did  not  cause  or  contribute  to  the  in- 
jury. If  the  request  had  been  so  qualified,  a  different  question 
would  have  been  presented.  The  learned  counsel  for  the  de- 
fendant asked  the  court  to  charge  that  "  if  the  defect  in  the 
horse  railroad  tracks  and  planking  caused  the  injury,  the  plaint- 
iff cannot  recover,"  and  the  court  said :  "  Tes,  if  it  is  a  defect 
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in  the  horse  railroad  that  these  parties  are  in  no  way  respon- 
sible for."  There  was  an  exception  ;  bnt  it  needs  no  discussion, 
for  if  a  defect  existed,  and  for  it  the  defendant  was  respon- 
sible, they  would  be  liable  f oj  any  injniy  arising  therefrom. 
The  request  was  then  made  for  a  charge  ^^  that  the  defendant 
is  not  responsible  at  all  for  the  horse  railroad,"  and  the  court 
said :  ^^  Not  for  the  condition  of  its  rails,  perhaps,  but  I  decline 
to  charge  so ;  it  might  be  held  responsible  for  any  defect  in 
the  crossing  which  was  between  the  rails  of  the  defendant's 
road.  What  I  charge  is  that,  no  matter  what  may  be  the 
measure  of  care  or  the  responsibility  of  the  horse  railroad,  still 
the  defendant,  having  its  tracks  there  at  this  crossing,  must 
keep  the  crossing  between  the  rails  in  such  a  way  as  not  un- 
necessarily to  impair  or  render  dangerous  crossing  over  these 
tracks,  although  it  may  be  the  crossing  over  the  track  of  both 
the  horse  railroad  and  steam  railroad  at  the  same  place."  To 
this  the  defendant's  counsel  excepted.  There  was,  I  think,  no 
foundation  in  the  evidence  for  such  a  request.  It  is  clear 
that  the  accident  occurred  at  the  crossing,  upon  land  occupied 
by  the  defendant  and  between  its  tracks.  The  duty  of  main- 
taining it  in  proper  condition  was  a  corporate  duty,  in  no  way 
limited  or  restricted  by  privileges  granted  to  or  obtained  by 
others. 

The  city  had  a  duty  to  perform.  The  street  railroad  also. 
An  action  might  perhaps  lie  against  either  for  the  omission  of 
duty  leading  to  the  death  of  the  testator,  but  because  this 
crossing  had  many  guardians,  tBe  obligation  upon  the  defend- 
ant was  in  no  particular  diminished.  Whatever  rights  have 
been  granted  by  statute  or  by  ordinance  to  others,  the  duty  of 
the  defendant  is  paramount,  and  it  owes  obedience  to  the 
statute  by  which  it  came  into  existence.  The  evidence  shows 
no  act  done  by  the  street  railroad.  The  planks  at  the  crossing 
were  placed  and  replaced  by  the  defendant.  The  crossing 
was  seen  to  by  it  after  such  manner  as  it  chose,  but  in  what- 
ever manner  without  interference  from  the  street  railway  or 
regard  to  it.  We  find  also  in  the  statute  introduced  in  evi- 
dence by  the  defendant  (Laws  of  1862,  chap.  223,  §  3)  relat- 
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ing  to  that  railway,  a  dause  declaring  tluit  Buch  oompanj  shall 
not  ^'crofis  or  run  over  the  track  of  the  Kew  York  Central 
£ailroad  Companj,  unless  on  terma  to  be  agreed  npon  be- 
tween the  two  companies/'  or^'Mn  case  of  disagreement  be- 
tween them,"  hj  the  Supreme  Oourt.  We  are  not  to  suppose 
in  the  absence  of  proof  that  due  provision  has  not  been  made 
for  the  protection  of  the  defendant  from  the  eonsequences  of 
any  act  or  omission  on  the  part  of  the  street  railway.  But 
however  that  may  be,  there  is  nothing  in  any  statute  to  which 
our  attention  has  been  called,  and  there  is  no  principle  of  law 
which  relieves  the  defendant  from  the  performance  of  a  duty 
upon  which  the  lives  of  citizens  depend  and  which  should  be 
performed  exactly  and  without  abatement.  It  certainly  could 
by  no  act  of -its  own  relieve  itself  from  this  duty  and  Uability 
{Starrs  v.  City  of  UUca,  17  N.  Y.  109),  and  it  has  not  been 
modified  or  dispensed  with  by  the  legislature.  The  license 
of  the  second  corporation  may  have  added  another  party  to 
the  negligent  omission,  but  it  did  not  release  tlie  defendant 
from  the  duty  laid  upon  it  by  law,  or  transfer  the  conse- 
quences of  its  non-performance  or  negligent  performance  of 
that  duty.  The  plaintifi  might  perhaps  have  had  an  action 
against  t^e  other  or  perhaps  against  both  jointly.  {TUidge  v. 
Ooodwm,  6  C.  &  P.  190 ;  24  Eng.  C.  Law,  272 ;  Lynch  v. 
NurdAn,  1  A.  &  E,  [N.  S.]  29;  41  Eng.  0,  Law,  422;  Chap- 
mem  V.  iT.  H.  B.  B.  Co.,  19  N.  Y.  341 ;  Cdegrove  v.  N.  Y. 
JV.  E.  B.  B.  Co.,  20  id.  492.)  Upon  the  facts  found  by  the 
jury,  it  was  at  all  events  well  brought  against  the  defendant. 

The  defendant's  counsel  also  asked  the  court  to  charge  that 
if  this  injury  arose  and  was  caused  by  the  rails  of  the  street 
railroad  company,  that  is,  if  it  was  caused  by  the  wheel  get- 
ting between  the  plank  and  a  loose  rail  of  the  street  railroad, 
then  defendant  is  not  responsible. 

The  court :  "  If  it  was  caused  by  the  loose  rail  of  the  horse 
railroad  company,  of  course  your  company  probably  would 
not  be  responsible  for  that,  if  it  wafi  in  consequence  of  the 
rail." 

1^0  defect  was  shown  to  exist  in  the  rails  of  the  street  rail- 
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way  company.  No  one  of  them  was  shown  to  be  loose.  The 
difficulty  was  with  the  roadway  and  the  planking.  There  was 
no  foundation  for  the  request  made,  and  the  char^  given  in 
answer  to  it  was  favorable  to  the  defendant.  But  whatever 
duty  was  imposed  upon  the  street  railway  company  it  did  not 
relieve  the  defendant  from  liability  for  its  own  negligence,  or 
for  want  of  care  in  keeping  up  and  maintaining  the  street  in 
proper  condition.  If  the  street  railroad  has  erred  in  the  omis- 
sion to  perform  any  duty  in  respect  to  the  crossing,  the  law 
gives  a  remedy,  but  the  defendant  is  not  thereby  released  from 
its  obligations  to  keep  the  crossing  safe  for  public  travel; 
For  the  omission  to  perform  those  obligations  the  judg- 
ment appealed  from  has  been  rendered,  and  it  should,  I  think, 
be  affiiined. 

All  concur,  except  Eapallo,  J.,  absent. 

Judgment  affirmed. 


Watsok  Ham,  as  Administrator,  etc.,  Appellant,  v.  Edmund  H. 
Van  Orden,  Trustee,  etc.,  Eespondent. 

The  will  of  W.  gave  his  money  and  securities  remaining  after  payment  of 
debts,  etc.,  one-lialf  to  liis  son  E., one-fourth  to  his  daughter  J.,  and  one- 
fourth  to  E.  In  trust,  to  pay  the  interest  annually  to  tlie  testator's  son  W. 
during  life,  and  after  hlsdeaththesame  to  be  divided  equally  among  his 
children  if  he  left  any  him  surviving  ;  if  he  left  no  child  or  children  him 
surviving,  iLen  the  one-fourth  was  given  to  £.  and  J.,  in  equal  propor- 
tions, ffdd,  that  E.  and  J.  took  an  estate  in  expectancy  in  the  one-fourth 
held  in  trust  for  W.  (the  son)  (1  R.  S.  723  §  9),  which  was  alienable. 
(1 R.  S.  7*^5,  §  35.) 

The  testator's  son  W.  died  leaving  no  issue.  In  an  action  brought 
by  J.  to  recover  her  portion  of  the  trust  .  estate,  it  appeared  that 
after  the  death  of  the  testator,  the  three  children  met  together,  settled 
and  set  apart  the  amount  of  the  trust  fund,  and  E.,  as  trustee,  received 
the  securities  and  money  so  set  apart,  and  as  the  referee  found  *'  as  part 
of  the  agreement  for  the  final  settlement  of  the  affairs  of  the  estate  and 
the  division  of  its  assets,"  J.  and  E.  executed  and  delivered  to  their 
brother  W.  an  instrument  in  writing,  whereby,  for  the  expressed  con- 
sideration of  one  dollar,  they  did  "jointly  and  severally  release,  dis- 
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charge  and  convey  "  unto  him  all  their  '*  right,  title  and  interest,  claim 
and  demand  ot,  in  and  to  the  trust  fund  given  and  bequeathed  '*  by  the 
will  of  their  father.  Held^  that  the  finding  showed  a  good  and  sufficient 
consideration  for  the  instrument;  and  that  it  was  valid  and  effectual  to 
transfer  plaintiff's  interest  in  the  trust  fund. 
Also  held^  that  even  had  there  been  no  consideration,  the  instrument  hav. 
ing  been  executed,  as  was  found,  voluntarily  and  without  fraud,  was  valid 
as  a  gift. 

(Argued  January  28,  1881 ;  decided  March  1, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  December  4,  1880,  affirming  a  judgment  in  favor  of  de- 
fendant, entered  upon  the  report  of  a  referee. 

This  action  was  commenced  by  Jane  C.  Ham,  and 
she  dying,  was  continued  by  Watson  Ham,  as  her  admin- 
istrator. The  complaint  states  the  death  of  one  Wessel  T. 
Van  Orden  in  January,  1871,.  leaving  a  will  which  was  duly 
admitted  to  probate,  and  contained  among  others  these  words ; 
"  I  give,  bequeath  and  direct  as  follows :  that  all  my  mortgages, 
bonds,  notes  and  money  remaining,  after  paying  my  just  debts, 
funeral  expenses,  and  the  legacies  heretofore  mentioned,  be 
divided  and  disposed  of  as  follows  :  I  give  and  bequeath  tmto 
my  said  son  Edmund  H.  Van  Orden  one  equal  undivided  half 
part  thereof,  I  also  give  and  bequeath  unto  my  said  son 
Edmund  H.,  one  equal  undivided  fourth  part  thereof.  In 
trust  nevertheless  to  be  invested  by  him  upon  good  security 
and  to  pay  the  interest  on  the  same  annually  to  my  son  Wessel 
T.  B.  Van  Orden  during  his  natural  life  (except  thirty  dollars 
annually  hereinafter  bequeathed  to  my  wife),  and  after  the 
death  of  the  said  Wessel  T.  B.  Van  Orden  the  same  to  be  di- 
vided equally  among  the  child  or  children  of  said  Wessel  T.  B. 
should  he  leave  any  him  surviving :  In  case  the  said  Wessel 
T.  B.  shall  leave  no  child  or  children  him  surviving,  then  i 
give  and  bequeath  the  said  one-fourth  part  of  my  mortgages, 
bonds,  notes  and  money  unto  my  son  Edmund  H.,  and  my 
daughter  Jane  C,  in  proportions,  share  and  share  alike.  I 
give  and  bequeath  unto  my  daughter  Jane  C.  (wife  of  John 
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Ham)  the  remaining  one  equal  undivided  fourth  part  thereof  f' 
that  the  defendant  qualified  aa  executor,  accepted  the  trust  cre- 
ated by  this  will,  and  took  into  his  possession  the  mortgages, 
bonds,  notes  and  money  so  bequeathed  to  him  in  trust,  and  has 
ever  suice  acted  as  such  trustee;  that  on  the  11th  day  of 
August,  1877,  Wessel  T.  B.  Van  Orden,  named  in  the  clause  of 
said  will  above  recited,  died  without  issue,  and  thereupon  the  said 
Jane  C.  Ham  became  entitled  to  one-half  of  the  said  one-fourth 
part  of  said  mortgages,  etc.,  so  bequeathed  in  trust  to  the  de- 
fendant ;  but  although  demanded  of  him,  he  has  refused  to  pay 
or  transfer  it,  or  any  portion  of  it,  to  her.  The  relief  demanded 
is  appropriate  to  these  averments.  The  defendant  by  answer 
set  up  that  Jane  C.  Ham  (the  then  plaintiff),  on  or  about  the 
21st  day  of  February,  1871,  for  a  valuable  consideration  did  in 
writing  release,  discharge  and  convey  unto  Wessel  T.  B.  Van 
Orden,  '*  the  cestui  gue  trust  and  beneficiary  named  in  said  com- 
plaint, all  the  right,  title,  claim  and  demand  of  the  said  plaintiff, 
Jane  C.  Ham,  of,  in  and  to  the  trust  fund  given  and  bequeathed 
by  the  last  will  and  testament  of  Wessel  T.  B.  Van  Orden,  first 
named  in  said  complaint,  for  the  use  and  benefit  of  said  Wessel 
T.  B,  Van  Orden  (the  said  cestui  que  trust  or  beneficiary)  in 
the  execution  of  which  said  conveyance,  release  or  assignment 
the  said  defendant  Edmund  H.  Van  Orden  joined  in  his  individ- 
ual capacity,  and  not  as  trustee,  and  in  like  manner  released,  dis- 
charged and  conveyed  his  interest  in  said  trust  fund,  whereupon 
said  Wessel  T,  B.  Van  Orden  became  seized  and  possessed  in 
his  own  right  of  said  trust  fund  mentioned  in  said  complaint 
and  of  the  whole  thereof,"  subject  to  certain  contingencies  not 
now  important ;  "  that  on  the  20th  of  November,  1871,  the  said 
Wessel  T.  B.  Van  Orden,  for  a  valuable  consideration,  by  an 
instrument  in  writing,  assigned  and  transferred  unto  one  Gil- 
bert R.  Spaulding,  his  heii-s,  etc.,  the  sum  of  $9,800  of  said 
trust  fund,  to  be  paid  to  him  within  three  months  jifter  the 
death  of  said  Wessel  T.  B.  "^an  Orden ;  that  at  the  time  of 
making  su6h  last-mentioned  fissignment  the  said  Spaulding  re- 
lied upon  the  release  and  conveyance  hereinbefore  firstly  set 
forth,  the  same  being  recited  h\  full  ir^  the  assignn^e^t  to  said 
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Spaulding,  and  in  consideration  thereof,  and  in  the  last  above- 
mentioned  assignment,  said  Spaulding  released  and  discharged 
the  said  Wessel  T.  B.  Van  Orden  from  an  indebtedness  then 
due  and  owing  from  said  Wessel  T.  B.  Van  Orden  to  said 
Spaulding,  amounting  to  a  sum  greatly  in  excess  of  said  sum  of 
$9,800 ;  that  afterward  and  on  or  about  the  6th  day  of  Jan- 
uary,  1 877,  said  Gilbert  K.  Spaulding,  for  a  like  consideration, 
duly  sold,  assigned  and  transferred  and  set  over  all  his  right, 
title  and  interest  of,  in  and  to  the  said  trust  money,  funds  and 
property,  unto  the  above-named  defendant,  individually  and 
not  as  trustee,  wherpupon  he  became  and  still  is  the  lawful 
owner  and  holder  of  said  tnist  money  fund  and  property  to  the 
extent  of  $9,800."  The  defendant  also  by  his  answer  set  up 
that  Wessel  T.  B.  Van  Orden  died  on  the  11th  of  August, 
1877,  leaving  a  will  which,  upon  notice  to  tjie  plaintiflF,  Jane  C. 
Ham,  was  duly  admitted  to  probate,  and  by  which  the  said  Wes- 
sel devised  to  his  nephew,  W.  T.  B.  Van  Orden,  Jr.,  all  his  real 
and  personal  property  of  every  name  and  nature,  and  appointed 
this  defendant  executor  of  said  will,  and  he  as  such  qualified  and 
received  letters  testamentary  under  the  same  ;  that  the  said  Wes- 
sel T.  B.  Van  Orden,  Jr.,  is  still  living.  He  also  denies  any  in- 
debtedness to  the  plaintiff  individually  or  as  trustee.  To  this 
answer  the  plaintiff  replied,  denying  that  any  consideration 
was  given  to  her  for  the  release  aforesaid,  or  that  it  was  deliv- 
ered to  Wessel  by  her  direction  or  assent,  or  with  her  knowl- 
edge, and  averring  that  "  it  was  procured  by  her  brother,  the 
said  Wessel  T.  B.  Van  Orden,  deceased,  and  the  defendant 
herein,  to  be  signed  by  her,  by  fraud,  deception,  undue  influ- 
ence, coercion  and  connivance  on  their  part,"  stating  the  par- 
ticulars thereof,  and  that  she  was  thereby  induced  to  sign  the 
same. 

By  consent  of  the  respective  parties  the  issues  in  the 
action  were  sent  to  a  referee  to  hear  and  determine,  who 
made  a  report  in  wliich  he  stated  the  facts  in  regard  to 
the  death  of  the  first  Wessel  T.  B.  Van  Orlden  and  the 
provision  of  his  will  substantially  as  above  set  out,  and  further, 
so  far  as  is  material  to  any  question  arising  on  this  appeal : 
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"  that  on  the  2l8t  day  of  February,  1871,  the  said  three  children 
of  the  testator  '*  (Jane  C.  Ham,  the  plaintifE,  Wessel,  the  benefi- 
ciary, and  Edmund  H.  Van  Orden,  the  defendant)  "  met  together 
and  settled  and  determined  the  amount  of  the  mortgages,  bonds, 
notes  and  money  belonging  to  his  estate,  remaining  after  mak- 
ing the  payments  specified  in  the  will,  and  the  amount  of  the 
trust  fund  to  be  disposed  of  as  above  specified ;  that  the  amount 
of  said  trust  fund  was  ascertained  to  be,  and  was  settled  and 
agreed  upon  at  the  sum  of,  $19,806.99 ;  that  that  amount  was 
agreed  upon  and  set  apart  as,  and  for  said  trust  fund,  and  the  de- 
fendant accepted,  said  trust  and  received  the  securities  and 
money  so  set  apart  as  §ach  trust  fund.  That  upon  the  said 
2l8t  day  of  February,  1871,  and  as  a  part  of  the  agreement  for 
the  final  setHement  of  the  affairs  of  the  estate  and  the  division 
of  its  assets^  the  said  Jane  C.  Ham  and  defendant  executed 
an  instrument  in  writing,  of  which  the  following  is  a  copy,  and 
delivered  the  same  to  their  brother,  Wessel  T.  B.  Van  Orden, 
mentioned  therein,  to  wit : 

^For  and  in  consideration  of  the  sum  of  $1,  to  us  in  hand 
paid  by  Wessel  T.  B.  Van  Orden,  we  do  hereby  jointly  and 
severally  release,  discharge  and  convey  unto  said  Wessel  T.  B. 
Van  Orden  all  our  right,  title,  claim  and  demand  of,  in  and  to 
the  trust  fund  given  and  bequeathed  by  the  last  will  and  testa- 
ment of  Wessel  T.  B.  Van  Orden,  deceased,  for  the  use  and 
benefit  of  said  Wessel  T.  B.  Van  Orden. 
Dated  February  21,  1871. 

EDMUND  H.  VAN  ORDEK 

JANE  C.  HAM.^ 

"  That  said  instrument  was  executed  freely  and  voluntarily  on 
the  part  of  said  Jane  C.  Ham,  with  full  knowledge  of  its  con- 
tents, and  without  any  fraud,  deception,  undue  influence,  coer- 
cion or  conspiracy  on  the  part  either  of  said  defendant  or 
Wfessel  T.  B.  Van  Orden,  his  brother,  inducing  him  thereto. 
That  at  the  time  of  the  death  of  said  Wessel  T.  B.  Van  Orden, 
first  above  mentioned,  and  at  the  time  of  the  execution  of 
said  instrument  by  said  Jane  C.  Ham  and  defendant,  their 
brother,  said  Wessel  T.  B.  Van  Orden,  second  above-mentioned, 
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was  unmarried  and  had  no  child  or  children,  and  that  he  died 
on  the  11th  of  August,  1877,  leaving  no  child  or  children  him 
surviving,  and  that  from  the  time  of  the  death  of  his  father  up 
to  the  time  of  his  own  death,  no  child  was  bom  to  him."  And 
as  conclusions  of  law  the  referee  found : 

"  1.  That  in  and  by  the  provisions  above  quoted  of  said 
last  will  and  testament  of  Wessel  T.  B.  Van  Orden,  firet,  the 
said  Jane  C.  Ham,  upon  his  death,  took  an  estate  in  expectancy, 
or  future  estate  in  said  trust  fund,  which  was  alienable. 

"  2.  That  in  and  by  said  instrument  above  set  forth,  executed 
by  said  Jane  C.  Ham,  she  assigned  and  transferred  said  estate 
and  all  her  right,  title  and  interest  in  *nd  to  said  trust  fund  to 
her  brother,  Wessel  T.  B.  Van  Orden,  second. 

"  3.  That  at  the  time  of  the  commencement  of  this  action  and 
at  the  time  of  her  death  the  said  Jane  C.  Ham  had  no  right, 
title  or  interest  whatsoever  in  and  to  the  said  tnist  fund. 

'^  4.  That  defendant  is  entitled  to  judgment  dismissing  the 
complaint  with  costs."  Upon  this  report  judgment  was  entered. 

O.  3f,  Hungerford  for  appellant.  The  finding  that  the  re- 
lease was  "freely  and  voluntarily"  executed  and  as  a  part  of 
the  agreement  for  the  final  settlement  of  the  affairs  of  the  es- 
tate is  not  conclusive  on  this  court.  (35  N".  Y.  587-595.)  The  re- 
lease was  not  binding  as  a  gift,  Mrs.  Ham  not  having  been  ap- 
prised of  its  effect.  (20  Md.  151.)  The  referee  erred  in 
going  beyond  plea  and  evidence.  (I  Ves.  628 ;  2  Sch.  &  Lef. 
500 ;  2  Johns.  Ch.  34-43 ;  8  CI.  &  Fin.  374 ;  1  Harris  &  Gill, 
175,  203.)  Defendant  having  by  his  answer  sought  to  support 
the  transfer  as  a  sale  for  a  valuable  consideration  cannot  sustain 
it  as  a  gift  (8  Clark  &  Fin.  370,  401;  3  Md.  Ch.  401;  1 
Harris  &  Gill,  196,  $i03.)  The  transaction  was  not  complete 
so  as  to  be  binding  as  a  gift.  {Hoghton  v.  Hoghton^  11  Eng. 
L.  &  Eq.)  Sales  of  a  reversionary  interest  to  be  valid  must  be 
for  a  fair  value.  (63  K  T.  657 ;  Story's  Eq.,  §§  336-337  b.) 
There  was  concealment  and  imposition.  (L.  H.,  5  Eng.  &  Irish 
App.  618.)  Equity  will  not  tolerate  a  transaction  based  on  a 
**  badge  of  fraud."    (16  Wend.  473 ;  11  Wheat.  213 ;  I  Johns. 
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Ch.  478;  78  N.  Y.  388;  8  Cow.  434;  Akem  v.  Bogwriy  1 
Drnry's  Ch.  310.)  The  quit-claim  was  in  no  sense  any  "  part  of 
the  settlement."  (4  Eussell,  36,  42,  54.)  The  finding  that  the 
quit-claim  was  part  of  the  settlement  being  based  simply  on 
Wessel's.  threat  rests  on  a  palpably  unfounded  and  untenable 
daim.  (44  Barb,  662;  78  N.  T.  336.)  The  quit-claim  then 
was  extorted  and  coerced.  (23  Kans.  476 ;  L.  E.,  7  Ch.  App. 
104,  108.)  Settlements  between  members  of  the  same  family 
must  be  conducted  with  all  "  imaginable  fairness*"  (1  Sch.  & 
Lef.  226  ;  3  Swanst.  470 ;  2  DeG.,  J.  &  S.  28,  42, 119 ;  2  Pat- 
terson's  Scotch  App.  173.)  We  cannot  speculate  on  what 
Mrs.  Ham  might  have  done  had  a  full  and  fair  disclosure  been 
made,  (7  H.  of  L.  Cas,  760,  759.)  Wessel  had  no  right  to 
assume  that  the  fact  of  his  indebtedness  was  immaterial  if  by 
any  possibility  it  could  have  influenced  his  sister.  (2  Bligh, 
348;  1  DeGex,  McN.  &  G.  707  ;  2  Pat.  Scotch  App.  1735.) 
There  were  no  disputes  and  so  no  case  was  made  for  a  family 
compromise.  (4  Eussell,  63-55;  8  CI.  &  Fin.  347,  401.)  Had 
there  been  it  must  have  been  reasonable  and  there  must  have 
been  a  full  disclosure.  (2  DeG.,  F.  &  J.  359  ;  3  Swanst.  472 ; 
3  Cow.  568 ;  L.  E.,  20  Eq.  Cas.  708.)  The  quit-claim  was  void 
if  the  signing  of  it  was  induced  by  threats.  (6  H.  of  L.  48, 
49 ;  46  Ga.  598;  11  Eng.  L,  &  Eq.  34,  1.38;  31  Barb.  33 ; 
57  id.  453  ;  L.  E.,  7  Ch.  App.  338,  104-8;  2  Atk.  58-60 ;  3 
Wall.  66 ;  3  Cow.  521 ;  2  Sch.  &  Lef.  484-486 ;  23  Kans.  476 ; 
L.  E  ,  2  App.  Cas.  215-232 ;  2  White  &  Tudor,  part  2,  pp. 
1196-1260;  32  Beav.  628,  631  ;  31  K  J.  Eq.  600;  71  N.  Y. 
158-159.)  The  attorney  employed  by  the  estate  should  have 
seen  that  Mrs.  Ham  understood  the  transaction.  It  was  for 
defendant  to  show  she  had  competent  and  independent  advice. 
(30  Beav.  251 ;  23  id.  291 ;  15  id.  234,  244,  248;  32  id.  631, 
632 ;  2  Y.  &  C.  117 ;  L.  E.,  7  Eng.  &  Irish  App.  463-471 ;  5 
H.  of  L.  663 ;  8  CI.  &  Fin.  381,  note ;  L.  E.,  1  Ch.  App.  252, 
257,  261,  262;  7  id.  338-339;  33  Md.  193;  8  Irish  Eq. 
632;  11  id.  386,  404,  407;  Gibson  v.  BusseUj  2  Y.  &  C.  116; 
11  Hun,  413 ;  L.  E.,  2  Ch.  App.  544  ;  6  Ves.  278 ;  L.  E.,  1  Eq. 
Cas.  541;  L.  E.,  2  Ch.  App.  62;  7  id.  104-108;  3  Cow.  573.) 
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Mrs.  Hdm's  rights  were  fixed  under  the  will  and  exhibits 
and  if  induced  by  mistake,  ignorance,  threats,  art,  deception 
or  in  any  way  to  give  up  a  portion  of  her  property  on 
a  compromise,  this  court  will  relieve  her.  (1  Sim.  &  Stu. 
564;  L.  E.,  5  Eng.  &  Irish  App.  618-623;  73  N.  Y.  501;  L. 
E.,  2  App.  Cas.  232.)  The  quit-claim  does  not  represent  the 
real  transaction,  it  is  unsupported  by  any  proof.  (72  N.  T. 
400;  71  id.  159;  31  N.  J.  Eq.  600;  32  Beav.  630.)  The 
court  will  exorcise  no  power  in  favor  of  a  trustee  who  turns 
speculator.  (1  Johns.  Ch.  478 ;  78  N.  Y.  388 ;  4  How.  [U.  S.] 
555-557 ;  82  HI.  28.)  The  quit-claim  is  clear  and  unambigu- 
ous and  hence  its  operation  becomes  a  matter  of  law.  (49  N. 
Y.  395 ;  89  Penn.  St.  346 ;  20  Barb.  527  ;  31  N.  J.  Eq.  599- 
601.)  The  concluding  words  of  the  quit-claim  should  not,  un- 
der all  the  circumstances,. be  construed  as  surplusage.  (42 
Penn.  St.  386 ;  44  Cal.  253 ;  21  Pick.  607 ;  30  N.  J.  L.  510- 
518.)  Intention  has  no  place  as  a  matter  of  inquiry.  (25  N. 
J.  Eq.  413;  5  Den.  694-702;  5  Cush.  63;  31  N.  J.  Eq.  600- 
601 ;  10  Pet.  211-213 ;  2  Pick.  365 ;  65  N.  Y.  461.)  Neither 
the  fund  itself  nor  any  particular  interest  in  it  is  quit-claimed. 
(1  N.  Y.  242-247;  11  How.  [U.  S.]  322;  21  id.  240;  4  Saw- 
yer, 526 ;  39  Mo.  566  ;  14  Kans.  148.)  Such  an  instrument  as 
this  passes  no  more  than  a  present  right,  a  title  in  esse.  (9 
Cow.  18 ;  3  Wheat.  348  ;  23  N.  Y.  531-532 ;  2  Barn.  &  AdoL 
278;  2  Curtis,  444;  12  Pick.  46-67.)  A  quitclaim  always 
implies  a  doubtful  title.  (4  Minn.  292;  14  111.  305-308.) 
The  instrument  was  not  properly  drawn.  (65  N.  Y.  461 ;  5 
Den.  694r-702 ;  23  How.  [U.  S.]  127.)  Even  if  value  had 
been  paid,  or  as  part  of  the  settlement,  it  was  not  available  to 
pass  the  fund.  (30  Mich.  300;  76  N.  Y.  452;  11  Wall.  232.) 
Mrs.  Ham  had  no  transferable  interest.  (7  H.  of  L.  703 ;  16 
N.  Y.  95  ;  47  id.  396 ;  67  id.  352  ;  1  Phil.  Ch.  342 ;  EverUCs 
Case,  29  N.  Y.  39;  Warner's  Case,  76  id.  133;  71  id.  98; 
5  id.  126-134;  3  P.  Wms.  300;  63  N.  Y.  233;  2  Bland.  Ch. 
264;  12  Hun,  604;  75  N.  Y.  78;  4Xeye8,  346;  30  Ohio, 
288 ;  45  How.  Pr.  206  ;  2  Patterson's  Scotch  App.  1537;  L. 
K.,  4  Eq.  Cas.  372.)     Defendant  should  have  first  surrendered 
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what  he  got  as  trustee  and  then  brought  his  action  as  an  indi 
vidual.  (3  Pet.  55 ;  30  Barb.  641 ;  9  Hare,  222 ;  3  How.  [U. 
S.]  38;  2  Blackf.  44;  5  Binney,  138-148;  66  N.  Y.  555;  18 
B.  Monr.  466;  17  K  J.  Eq.  557;  38  N.  J.  L.  522-523;  44 
N.  Y.  240.)  The  attempt  on  defendant's  part  is  a  mere  , 
"scheme,"  fraudulent  inequity.  (11  Hun,  413-426;  17  id. 
197.)  A  trustee  cannot  buy  in  after  he  has  accepted  his  trust. 
{DoToi^  Gase^  55  Miss.)  This  was  an  executory  transaction. 
The  title  and  possession  remained  in  and  with  the  trustee. 
(1  T.  &  K.  445.)  It  was  an  incomplete  gift  at  most.  (30  Beav. 
19-25;  2Cai.  Cas.  183-187;  1  Johns.  Ch.  240;  10  K  Y. 
Weekly  Dig.  137 ;  5  Dana,  107;  35  Ala.  637 ;  52  N.  Y.  368 ; 
Leake's  Dig.  Law  of  Contracts,  615,  note;  44  N.  Y.  35;  76 
id.  452.)  The  referee  erred  in  rejecting  plaintift's  offer  of 
proposed  exhibit  two.  (Greeiil.  on  Ev.,  §§  393-395  ;  1  Ves.  505 ; 
3  Phil,  on  Ev.  1227;  16  Johns.  193;  40  Barb.  528; 
2  Seld.  272 ;  23  Kans.  475-476 ;  L.  R.,  7  Ch.  App.  104-108 ; 
2  Sch.  &  Lef.  484-485;  3  Cow.  572-576;  1  P.  Wms. 
117;  L.  R.,  2  App.  Cas.  232;  1  Sch.  &  Lef.  222.)  The 
referee  erred  in  rejecting  plaintiff's  offer  to  show  Mrs.  Ham's 
subsequent  declarations  offered  and  intended  to  illustrate 
her  understanding  of  the  real  object  of  the  quit-claim,  and 
to  show  also  how  she  understood  Wessel  in  the  matter  of 
the  Spaulding  indebtedness.  (32  Beav.  628 ;  2  Ala.  [N.  S.] 
571,  etc. ;  5  Barb.  543-545 ;  8  Watts  &  Serg.  96-98.)  Such 
declarations,  under  a  plea  of  fraud,  are  dehors  the  whole  paper. 
(5  Barb.  543-545 ;  13  Gratt.  705-715 ;  8  Watts  &  Serg.  96-98.) 
The  quit-claim,  having  been  executed  as  a  favor,  although  abso- 
lute on  its  face,  cannot  be  sustained.  (5  Barb.543-545  ;  1  Bus- 
bee's  [N.  C.J  Eq.  273;  2  Ves.  Sr.  626;  18  B.  Monr.  452-456; 
29  Cal.  490 ;  1  Dallas,  426  ;  1 7  Hun,  197-198,  etc.)  The  court 
relieves  against  such  deeds  when  relied  upon  as  absolute,  on 
the  ground  of  fraud,  and  equity  allows  evidence  dehors  the 
deed,  as  tending  to  show  the  real  object.  (2  Ala.  [K.  S.]  596, 
671 ;  60  N.  Y.  397 ;  13  Cal.  126-127 ;  46  id.  648 ;  Otto,  336.) 
Fraud  in  equity  can  be  traced  by  circumstances.  (4.3  Barb. 
448 ;  61  Ala.  281 ;  58  Miss.  201 ;  44  Ind.  211 ;  46  111.  25&-257.) 
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Mrs.  Ham's  declarations  would  also  illustrate  her  understanding 
of  the  quit-claim  and  perhaps  the  motive  that  impelled  her  to 
sign  it.  (24  Conn.  94 ;  2  Molloy,  361 ;  L.  R.,  2  App.  215,  232.) 
The  referee  erred  in  rejecting  plaintijOTs  offer  of  a  copy  clause 
in  a  proposed  decree  drawn  by  Lawton,  which  clause  was  evi- 
dently intended  to  confirm  the  quit-claim.  (6  Binney,  481 ;  4 
Beav.  144 ;  1  Ves.  Sr.  605 ;  22  Beav.  628-630.)  It  tends  to 
prove  that  Weasel  and  defendant,  if  not  Lawton,  felt  that 
3ome  confirmation  of  the  release  was  in  order.  (8  Hare,  262; 
8  How.  [U.  S.]  206 ;  4  Brown's  Par.  Cas.  241-242;  6  N.  Y. 
274.)  The  referee  erred  in  rejecting  the  letter  offered  by 
plaintiff,  written  by  Lawton,  to  Ham.  (32  Beav.  628-630.) 
It  was  also  error  to  reject  the  letters  written  by  Ham  to  de- 
fendant at  Mrs.  Ham's  request.  (47  Ga.  68.)  The  referee 
erred  in  permitting  defendant  to  testify  as  a  witness  against  the 
administrator.  He  was  not  competent  under  the  829th  sec- 
tion of  the  Code.  (67  N.  Y.  495;  72  id.  602;  10  Weekly 
Dig.  6-7.) 

RufuB  W.  Peckham  for  respondent.  If  there  were  any  un- 
certainty as  to  the  meaning  of  the  language  of  the  release,  the 
surrounding  circumstances  may  properly  be  looked  at  {Grif- 
fitk  V.  Hardenburgh^  41  N".  Y.  464 ;  Knapp  v.  Wa/rren^  57  id. 
668;  Whiter.  Hoy t^l^iA.  505.)  The  words  of  the  convey- 
ance should  be  taken  most  strongly  against  the  grantor.  {Hathr 
away  v.  Power ^  6  Hill,  453.)  The  estate  of  Mrs.  Ham  was  a 
vested  remainder  at  the  time  she  conveyed  it.  {Lawrence  v. 
Bayard^  7  Paige,  70 ;  Slieridan  v.  Hovse^  4  Abb.  Ct.  of  App. 
218 ;  Moore  v.  Littel,  41  N.  Y.  66 ;  Woodgate  v.  Fl^,  44  id. 
1 ;  Smith  V.  SchdUz^  68  id.  41,  61.)  If  there  is  a  present  capac- 
ity to  take,  the  estate  is  vested  in  interest,  though  it  may  not 
be  certain  that  such  person  will  be.  living  or  qualified  to  take 
at  the  actual  cessation  of  the  prior  estate.  (  Ywnderheyden,  v. 
CrandaU,  2  Den.  1,  18 ;  MaUer  of  Trustees,  eto.,  31  N.  Y. 
574,  589.)  With  but  one  exception,  not  important  here,  the 
same  rules  apply  to  the  descent  and  alienation  of  personal 
property  as  apply  to  real  property.    (1  R.  S.  773,  §§  1,  2.) 
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Future  estates  are  vested  or  contingent,  but  are  also  expectant. 
(1  R.  S.  722,  §  7  ^^  €eq.)  Expectant  estates  (in  which  are  in- 
cluded both  vested  and  contingent  remainders)  are  by  the  ex- 
press terms  of  the  statute  made  descendible,  devisable  and 
alienable,  in  the  same  manner  as  estates  in  possession.  (1  R. 
S.  725,  §  35 ;  2  id.  [6th  ed.]  1103,  §  35 ;  Savage  v.  Pike^  45 
Barb.  464,  469 ;  Smiley  v.  Bailey,  59  id.  80.)  Contingent 
remainders,  even  by  the  English  common  law,  are  transmis- 
sible, like  vested  interests.  ( Window  v.  Goodvnn,  7  Mete. 
363,  377 ;  Gardner  v.  Iloaper,  3  Gray,  398,  403 ;  Stover  v. 
Eydeahimer,  3  Keyes,  620 ;  68  N.  Y.  41, 61 ;  MiUcr  v.  Emans, 
19  id.  384.)  As  the  conveyance  operated  immediately  as  an 
executed,  as  distinguished  from  an  executory,  instrument,  no 
consideration  was  needed  to  support  it.    {Dartmouth  College  v. 

Woodward,  4  Wheat.   518,  683;  2  Bl.  Com.  441;  Bunn  v. 

Winthrop,  1  Johns.  Ch.  329,  336 ;  Richardson  v.  Mead,  27 
Barb.  178;  Robertson  y.  Gardner,  11  Pick.  146-150;  Sover- 
lye  V.  Arden,  1  Johns.  Ch.  240;  Cruger  v.  Cruger,  6*  Barb. 
225,  235.)  The  decision  of  the  referee  was  sufficiently  favor- 
able to  plaintiff,  in  holding  that  the  burden  was  on  the  defend- 
ant of  showing  that  the  instrument,  properly  acknowledged, 
was  in  its  nature  and  effect  understood  by  the  party  signing  it. 
{Cowee  V.  Cornell,  75  N.  T.  91-99.)  The  foundation  of  e(|ui- 
table  jurisdiction  in  cases  of  a  hard,  an  unconscionable  bar- 
gain, and  advantage  taken  of  the  necessities  of  an  heir,  lies  in 
"  weakness  on  one  side,  usury  on  the  other,  or  extortion  or  ad- 
vantage taken  of  that  weakness."  (L.  R.,  8  Ch.  App.  484, 
supra;  L.  R.,  2  id.  542 ;  1  Story's  Eq.  Jur.,  §§  839,  340,  note.) 
The  referee  was  correct  in  his  rulings  in  relation  to  the  admis- 
sibility of  the  evidence  of  defendant,  limited  as  it  was  by  the 
referee.  {Cary  v.  White,  59  N.  T.  836 ;  Brague  v.  Lord,  67 
id.  495 ;  Kra/ushaar  v.  Meyer,  72  id.  602,) 

Danfobth,  J.  So  far  as  the  questions  of  fact  involved  in  this 
case  depend  upon  conflicting  evidence,  the  findings  of  the 
referee  cannot  be  reviewed  here.  Thev  have  been  examined 
by  the  Supreme  Court    and    found    satisfactory.      As    to 
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those  questions,  therefore,  the  judgment  appealed  from  is 
final.  Among  those  most  material  to  the  plaintiflPs  case  is 
the  issue  raised  by  the  answer  and  reply  involving  the 
validity  of  the  release  or  quit-claim  executed  by  Mrs.  Ham. 
That  it  was,  in  fact,  executed  by  her  and  by  her  delivered, 
is  apparent.  Was  its  execution  and  delivery  induced  by 
fraud  or  other  influence  set  out  in  the  reply?  If  there 
is  evidence  tending  to  show  that  it  was,  there  are  many 
circumstances  to  the  discredit  of  the  plaintiffs  principal 
witness,  and  other  circumstances  and  the  testimony  of  wit- 
nesses to  the  contrary.  By  the  latter  the  referee  and 
General  Term  have  been  convinced.  The  appellant's  counsel, 
however,  lays  -much  stress  upon  the  fact  that  the  pleading  or 
answer  of  the  defendant  alleges,  for  the  execution  of  the  re- 
lease, ^'  a  valuable  consideration,"  and  contends  that  neither  the 
evidence  nor  the  finding  of  the  referee  is  to  that  effect,  and 
more  than  this,  that  it  was,  in  fact,  disproved.  But  in  what 
respect  does  the  finding  of  the  referee  differ  from  the  all^t^ 
tion  of  the  defendant  ?  He  finds  a  good  and  suflicient  con- 
siderajtion,  one  moving  to  the  benefit  of  the  plaintiff  and  of 
substantial  value.  He  was  not  asked  for  other  or  further 
findings,  as  for  instance  in  what  way  the  agreement  for  the 
adjustment  or  settlement  of  the  estate  was  for  her  advantage. 
It  accords  with  nature  and  the  fitness  of  things,  that  a  speedy 
adjustment  of  the  rights  of  several  persons  fn  property  should 
be  made;  and  as  in  this  case  the  questions  were  between 
brothers  and  sister,  it  is  not  difficult  to  see  that  each  might 
desire,  by  a  fraternal  arrangement,  to  prevent  controversy  and 
dispute  over  the  estate  of  their  father,  and  put  an  end  to 
doubt  or  indisposition  before  it  widened  into  strife  and 
enmity.  The  I'elease  recites  a  consideration  of  $1 ;  tKe  pleader 
averred  a  valuable  consideration ;  the  referee  finds  that  it  took 
its  place  in  the  "  final  settlement  of  the  estate  and  Jhe  division 
of  its  assets."  The  plaintiff  by  no  means  shows  that  it  was 
without  consideration,  but  urges,  in  the  language  of  one  wit- 
ness, "  that  no  money  or  property  was  transf  eired,  or  consid- 
eration of  a  pecuniary  or  valuable  character  given  when  the 
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pnper  was  signed."  This  was  matter  for  the  trial  court,  and 
with  other  evidence  to  be  considered.  Upon  the  whole  the 
conclusion  was  expressed  in  the  finding  I  have  referred  to.  It 
is  quite  suflBcient.  It  is  well  settled  also  that  the  acknowledg- 
ment of  the  receipt  of  the  consideration  expressed  in  a  deed  is 
open  to  explanation  {McRea  v.  PurmoH^  16  Wend.  469), 
and  that  it  may  be  resorted  to  even  td  uphold  a  conveyance 
when  attacked  by  creditors,  even  if  it  discloses  a  different  con- 
sideration than  the  one  alleged.  {MoKinster  v.  Babcook^  26  N. 
Y.  378.)     There  is  also  evidence  to  sustain  the  finding. 

But  assuming  it  to  be  a  gift,  I  find  no  ground  of  invalidity. 
If  ihere  was  no  fraud  or  deceit,  no  unfairness  practiced  against 
the  giver,  why  should  it  not  stand  ?  The  interest  described 
and  intended  to  be  transferred  had  been  a  voluntary  gift  to  her 
made  by  the  father  at  his  pleasure,  subject  to  conditions  — 
the  death  of  Wessel  without  children  —  and  liable  to  be  de- 
feated if  he  had  issue.  She  had  the  same  right  to  do  with  it 
as  she  chose — bestow  it  upon  her  brother  as  a  favor,  or  make 
,  it  a  factor  in  the  adjustment  of  the  estate  or  its  amicable 
division.  The  argument  submitted  by  the  appellant's  counsel 
upon  this  branch  of  the  case  is  well  prepared  and  fortified  by 
authorities  carefully  brought  together.  It  was  fitted  for  a 
different  forum,  where  the  facts  could  be  considered  and  placed 
one  against  the  other;  but  it  enters  a  field  of  inquiry  over 
which  we  have  no  jurisdiction,  for  our  examination  of  the  evi- 
dence, even  in  the  light  of  his  discussion,  discloses  no  finding 
without  evidence  in  its  support,  and  as  to  the  one  above  re- 
ferred to  and  chiefiy  drawn  in  question,  there  is,  I  think, 
abundant  and  satisfactory  proof. 

The  next  question  presented  by  the  appellant  relates  to  the 
scope  aiKt  effect  of  the  release  and  quit-claim.  It  is,  no  doubt, 
void  if  the  plaintiff  had  no  property  in  the  thing  released  or 
conveyed.  But  it  was  otherwise  with  the  plaintiJff.  The  prop- 
erty which  forms  the  subject  of  the  legacy  was,  by  the  terms 
of  the  will,  separated  from  the  general  estate  for  the  benefit  of 
the  legatees,  the  interest  to  be  paid  to  Wessel  during  his  life, 
and  upon  his  death  without  issue,  one-fourth  of  the  property 
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itself  given  to  the  plaintiff.  It  does  not  seem  necessary  to  de- 
termine whether  an  interest  at  once  vested  in  her,  or  whether 
time  and  the  happening  of  the  specified  event  were  of  the  sub- 
stance of  the  gift,  and  prevented  it  from  vesting  until  the  event 
happened.  In  either  case,  she  acquired  an  interest  (2  R.  S. 
723,  art.  1,  tit.  2,  part  2,  chap.  1,  §  10) ;  although  the  right  to 
possession  was  postponed  to  a  future  period  and  depended  upon 
the  contingency  of  the  death  of  Wessel  witliout  children.  This 
did  not  prevent  the  creation  of  the  estate,  but  I'endered  it  liable 
to  be  defeated.  (Art.  1,  chap.  1,  tit.  2,  part  2,  vol.  1,  R.  S. 
725,  §  31.)  It  was  an  estate  in  expectancy  (§  9,  p.  725,  id.), 
however,  and  could  not  be  destroyed  by  any  alienation  or  o^her 
act  of  Wessel  or  his  trustee  (§  32,  id.),  and  upon  his  death 
without  children  would  become  absolute  in  the  plaintiff.  It 
was  therefore  alienable  by  her  to  the  same  extent  as  if  in  po&- 
session  (§  35,  id.),  and  whether  it  be  deemed  vested  or  con- 
tingent. {Moore  v.  Littely  41  N.  T.  66 ;  Sheridan  v.  House, 
4  Keyes,  569;  Woodgate  v.  Fleet,  44  N.  Y.  1.)  These 
rules  apply  although  the  property  involved  is  personal  and  not. 
real.  (1  R.  S.  773,  §§  1,  2,  tit.  4;  chap.  4,  part  2,  tit  3.)  It 
seems  to  us  also  that  the  instrument  executed  by  the  plaintiff 
was  sufficient  to  transfer  to  Wessel  the  plaintiff's  interest  in 
the  trust  fund,  whatever  it  was.  It  must  be  noticed  that  by 
the  will  of  her  father  the  plaintiff  was  twice  remembered.  The 
same  clause  which  gave  her  an  interest  in  the  trust  fund  also 
gave  to  her  absolutely  and  at  once,  one-fourth  of  the  whole 
body  of  that  class  of  property  from  which  the  trust  fund  was 
to  be  taken.  It  was  therefore  to  be  expected  that  in  describ- 
ing the  interest  intended  to  be  transferred,  she  should  speak  of 
'^  the  trust  fund  " ;  and  so  the  release  or  quit-claim  was  drawn 
in  view  of  that  fact,  and  to  distinguish  between  th#two  pro- 
visions. Such  is  its  language  and  effect.  The  release  is 
^'  of  all  title,  claim  and  demand  of,  in  and  to  the  trust  fund 
given  and  bequeathed  *  *  *  for  the  use  and  benefit  of 
said  Wessel  T.  B.  Van  Orden,"  not  in  the  bonds  and  mort- 
gages, etc.,  from  which  that  fund  is  to  be  taken ;  thus  leaving 
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no  room  for.doubt  as  to  what  was  intended.     The  conveyance 
is  of  all  her  interest  in  that  fund. 

It  is  also  urged  that  the  tran^action  indicated  by  the  release 
is  void  as  against  public  policy  —  "a  fraud  against  the  ancestor." 
This  is  not  apparent.  The  parties  were  suijurisj  and  the  court 
cannot  modity  a  gift  or  restrain  by  limitations  the  use  of  the 
testator's  bounty.  It  may  be  that  he  intended,  as  the  appel- 
lant claims,  "to  stint"  one  child  for  the  benefit  of  the  others. 
If  so,  it  would  not  be  unnatural  for  them  to  malcesuch  division 
as  would  wipe  out  the  inequality,  or  to  do  what  they  liked 
with  their  own.  But  if  the  testator's  object  was  to  withhold 
th§  property  from  a  use  not  agreeable  to  his  judgment,  as  sug- 
gested by  the  appellant's  counsel,  it  has  found  no  expression 
in  his  will ;  and  what  he  omitted  the  court  can  neither  formu- 
late nor  supply. 

Much  of  the  evidence  on  which  the  plaintiff  relied  was 
drawn  from  the  defendant ;  and  her  counsel  makes  the  further 
point  that  he  was  incompetent  as  a  witness,  at  the  same 
time  coupling  with  it  the  assurance  "  that  to  reverse  on  that 
ground  would  be  to  shut  out  much  that  sheds  light  upon  the 
transaction  as  a  coercive,  doubtful  and  inequitable  "  one.  It  is 
not  usual  for  a  party  upon  appeal  to  object  to  the  competency 
of  a  witness  called  and  examined  by-himself  before  the  trial 
court ;  yet  it  is  so  here. '  The  defendant,  at  the  outset  of  the 
trial,  was  the  first  witness.  He  was  called  by  the  plaintiff  and 
examined  and  cross-examined,  and  thereupon  tjie  plaintiff 
rested.  He  was  subsequently  recalled  and  examined  in  his 
own  behalf.  The  objection  now  made  is  general,  that  he  was 
not  competent  under  section  829  of  the  Code.  He  is  not 
thereby  rendered  incompetent  for  all  purposes,  even  in  actions 
by  administrators,  but  only  "  as  to  personal  transactions  or 
communications  between  the  witness  and  the  deceased  person." 
The  learned  counsel  points  to  no  exception  which  brings  up  a 
violation  of  that  rule,  and  a  careful  reading  of  the  extended 
evidence  leads  to  no  discovery  of  such  a  case.  On  the  contrary, 
in  various  instances  the  referee  excluded  evidence  when  border- 
ing upon  it,  and  in  more  than  one  ruling  declared  that  when- 
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ever  offered  it  would  be  excluded.  There  was  wateliful- 
ness  to  avoid  luf ringing  it  in  spirit  or  in  letter;  and  this 
desire  was  also  shared  by  the  defendant,  for  the  appellant's 
counsel  now  says :  "  By  dint  of  evident  intermediation  from 
counsel  the  defendant  sought  to  keep  every  thing  out  that  he 
said  to  Mrs.  Ham  or  she  to  him."  Nor  does  the  learned  and 
ingenious  counsel  now  indicate  a  ruling  in  this  respect  where 
error  occurred. 

There  are  other  objections  made,  resting  upon  exceptions  to 
evidence.  They  have  been  examined,  but  appear  to  be  with- 
out force.  There  are  none  which  affect  the  merits  of  the  con- 
troversy, or  wliich,  even  in  actions  at  law,  would  require  a 
new  trial.  The  hearing  was  had  before  an  experienced  referee, 
conducted  by  expert  and  learned  counsel,  and  the  result  of  our 
examination  is  that  the  judgment  rendered  by  the  referee  and 
approved  by  the  General  Term  stands  upon  no  error.  It  should 
therefore  be  affirmed. 

Judgment  affirmed,  with  costs. 

All  concur. 
•Judgment  affirmed. 


The  People  or  the  State  of  New  York,   Respondents,  v. 
Henry  B.  Dennison   et  al..  Appellants 

Where  the  gravamen  of  an  action  is  fraud,  plaintiffs  having  faUed  to  estab- 
lish the  fraud  cannot  maintain  the  action  on  the  theory  that  a  liability 
founded  on  contract  was  dipclosed  by  the  evidence. 

In  an  action  founded  on  fraud,  a  counter-claim  founded  on  contract  cannot 
be  allowed. 

Plaintiff  s  complaint  alleged  in  substance  that  under  color  of  a  contract  de- 
fendant  fraudulently  obtained  money  from  the  State  by  means  of  false 
representations,  false  vouchers  and  collusion  with  State  officers.  De- 
fendants set  up  as  a  counter-claim  a  balance  due  them  from  the  State 
for  work  done  under  the  contract.  To  the  answer  a  reply  was  served. 
Heidf  that  the  cause  of  action  set  up  us  a  counter-claim  was  not  one  aris- 
ing out  of  the  transaction  upon  which  plaintiff*s  claim  was  founded, 
within,  the  meaning  of  the  Code  of  Procedure  (§  150) ;  and  that  a  counter- 
claim founded  on  contract  was  not  proper  in  such  an  action. 
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A  State  by  coming  into  court  as  a  suitor  does  not  subject  iteell  to  an  affirm- 
ative judgment  upon  a  set-off  or  counter-claim. 

Authority  to  render  a  judgment  against  the  State  in  one  of  its  own  courts 
eannot  be  implied  but  must  be  express.  It  cannot  be  claimed  under  gen- 
eral laws  in  which  the  State  is  not  mentioned. 

Accordingly  Tield,  that  the  provision  of  the  Revised  Statutes  (2  R.  S.  5a2,  §  13) 
providing  that  civil  actions  or  proceedings  instituted  in  the  name  of  the 
State  **  shall  be  subject  to  all  provisions  of  law  respecting  similar  suits  and 
proceedings"  instituted  by  individuals,  save  where  otherwise  provided, 
and  that  the  State  shall  be  liable  to  be  nonsuited,  etc.,  did  not  authorize 
an  affirmative  judgment  against  it  on  a  counter-claim. 

Judgment  was  rendered  upon  the  report  of  referees  in  favor  of  plaintiff. 
This  was  reversed  by  the  Qeneral  Term.  The  attorney-general  on  ap- 
peal to  this  court  gave  the  required  stipulation  for  judgment  absolute. 
HM^l\i»X  this  waa  not  an  assent  to  an  affirmative  judgment  on  the  counter- 
claim ;  that  it  waived  no  legal  objection  to  the  counter-claim,  or  immun- 
ity of  the  State  from  such  a  judgment. 

It  was  claimed  on  the  part  of  defendants  that  the  counter-claim,  having  been 
put  in  issue,  would  be  barred  if  no  judgment  was  rendered  thereon.  BM, 
untenable ;  that  defendants'  demand  for  a  balance  due,  not  being  the 
proper  subject  of  a  counter-claim  in  this  action,  was  not  properly  in 
issue  and  the  judgment  rendered  would  not  conclude  defendants  in 
respect  thereto. 

Itseenu  that  the  right  of  a  debtor  of  the  United  States  government,  when 
sued  by  it,  to  interpose  a  counter-claim  or  counter-credits,  restn  in  all 
cases  upon  the  provisions  of  the  act  of  Congress  granting  and  regulating 
it  (Act  of  March  8, 1797,  §§  8  and  4);  and  while,  under  said  act,  a  defend- 
ant upon  complying  with  its  conditions  may  give  in  evidence  any  counter- 
claim he  may  have  in  his  own  right,  which  is  a  proper  subject  of  set-off, 
such  counter-claim  is  available  only  to  the  extent  neeesseury  to  defeat  the 
claim  of  the  government,  and  no  affirmative  judgment  for  any  excess  can 
be  rendered  against  it. 

(Argued  Febrnaiy  2, 1881 ;  decided  March  1,1881.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  September  17, 
1880,  affirming  an  order  of  the  Special  Term  vacating  a 
judgment  entered  herein,  for  the  amount  of  a  counter-claim  set 
forth  in  the  answer,  upon  a  remittitur  from  this  court  which 
directed  judgment  absolute  against  plaintiffs. 

The  State,  on  the  9th  day  of  September,  1879,  entered  into 
a  contract  with  defendant  Denison  to  do  certain  work  upon 
the  Erie  canal,  and  to  furnish  the  materials  therefor,  in  which 
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the  other  defendants  were  the  partners  of  Denison.  The  com- 
plaint herein  averred,  in  substance,  that  under  that  contract 
the  defendant  should  have  received  only  $74,183.40 ;  that  no 
legal  or  valid  change  or  alteration  of  Ijiat  contract  was  ever 
made ;  that  at  various  times  between  the  23d  day  of  Novem- 
ber, 1869,  and  1st  day  of  June,  1875,  by  false  pretenses  and 
false  certificates  from  resident  and  assistant  engineers,  the 
defendants  obtained  several  hundred  thousand  dollars  from 
the  State  in  excess  of  what  they  were  legally  entitled  to  re- 
ceive under  their  contract;  that  the  "false  certificates  and 
vouchers  presented  by  the  defendants,  which  were  procured 
by  them  from  the  assistant  engineers  and  resident  engineers, 
officers  of  the  State,  *  *  *  were  procured  and  obtained 
by  the  exercise  of  corrupt  infiuences  upon  the  said  officers, 
and  among  other  infiuences,  by  inducing  the  said  officers  to 
believe  that,  through  the  great  political  power  and  influence 
of  the  defendants  and  their  friends,  the  said  engineers  would 
be  dismissed  if  they  refused  to  sign  such  certificates  aud  vouch- 
ers," and  it  concluded  with  a  demand  for  judgment  against 
the  defendants  "for  the  sum  of  $417,571,  with  interest  thereon 
from  the  1st  day  of  January,  1870,  besides  costs  of  the  action." 

The  answers  deny  all  fraud,  corruption  and  collusion  of 
every  kind.  They  admit  the  making  of  the  original  contract 
set  out  in  the  complaint,  but  aver  the  legal  performance  of 
work  and  furnishing  of  materials  for  and  to  the  State  to  the 
amount  of  $494,584.05,  in  actual  value,  which  have  been  duly 
accepted  by  it.  The  payments  on  account  thereof  are  de- 
tailed, and  all  are  averred  to  be  under  legislative  appropria- 
tions made  for  that  purpose.  Such  payments,  however,  the 
answers  claim,  do  not  liquidate  the  demands  of  defendants  in 
full ;  but  on  the  contrary  $73,674.05  is  charged  to  be  justly 
due  and  owing  by  the  State  to  the  defendants  on  account  of 
the  work  done  and  materials  furnished  by  them,  for  which 
sum,  ''with  interest  thereon  from  the  Ist  day  of  June,  1875, 
with  costs  of  this  action,"  judgment  is  demanded. 

To  the  answer  of  the  defendants  there  was  a  reply  by  the 
plaintiffs,  putting  in  issue  the  right  of  the  defendants  to  ro- 
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cover  the  moneys  set  up  by  way  of  counter-claim,  and  also  the 
facts  upon  which  such  right  of  set-oflE  was  averred  to  exist. 

The  report  of  the  referees,  to  whom  the  action  was  referred 
to  hear  and  decide,  did  not  find  any  fraud,  nor  that  the  State 
had  paid  for  work  or  materials  in  excess  of  their  actual  value, 
but  that  alterations  in  the  original  contract,  requiring  more 
work  and  materials,  were  contrary  to  law,  that  the  payments 
made  on  account  of  such  increased  work  and  materials,  am'ount- 
ing  to  $332,926,  could  be  recovered  by  the  State,  and  that  the 
plaintiflfe  were  entitled  to  a  judgment  for  that  sum  against, 
the  defendants,  with  interest. 

The  judgment  entered  upon  this  report  was  reversed  by  the 
General  Tenn  and  a  new  trial  was  ordered. 

The  attorney-general  appealed  to  this  court,  giving  the 
stipulation  for  judgment  absolute,  etc.,  in  case  of  affirmance, 
required  by  the  Code  of  Civil  Procedure  (§  191). 

The  order  of  the  General  Tenn  was  affirmed  by  this  court 
(see  Mem.  80  N.  T.  656),  and  upon  the  remittitur  judgment, 
was  entered  against  plaintiff  for  the  amount  of  the  counter- 
claim, besides  costs. 

WiUiam  C,  Jiuger  for  appellants.  The  position  of  a 
sovereign  and  suitor  are  irreconcilably  opposed,  and  by  adopt- 
ing one  character  the  other  must  be  abandoned.  {People  v. 
Stephens^  71  N.  Y.  549,  550 ;  United  States  v.  Mann,  2  Brock. 
Marshall,  12.)  It  would  be  a  violation  of  natural  justice  for  the 
State  to  claim  exemption  from  the  obligations  of  a  code  to  whose 
arbitrament  it  appeals  and  which  it  seeks  to  enforce  against  its 
adversary.  {People  v.  Brandreth^  36  N.  Y.  197 ;  Stcute  of 
Illinois  V.  Butterfordy  8  Paige,  554 ;  United  States  v.  Arre- 
dondo^  6  Pet.  711 ;  United  States  v.  Bank  of  Metropolis^  15 
id.  377.)  An  individual  sued  by  the  government  may  set  up 
as  a  defense  in  such  action,  by  way  of  oflE-set  or  counter-claim, 
such  "  credits,"  cither  legal  or  equitable,  as  might  exist  in  his 
favor  against  the  government.  (1  U.  S.  Statutes  at  Large,  515 ; 
Act  of  Congress,  §  3,  of  March  3, 1797 ;  United  States  v.  Bobe- 
son^  9  Pet.  319 ;   United  States  v.  Wilkins,   6  Wheat.  135 ; 
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United  States  v.  Gratiot^  15  Pet.  336 ;  United  ^xxJte»  v.  Rvrig- 
goldy  8  id.  150;  United  StcUes  v.  Predon^  1  McLean,  65; 
United  States  v.  Ware,  4  Wall.  617 ;  United  States  v.  Bank 
of  Metropolis,  15  Pet  377 ;  United  States  v.  Eckford,  6  Wall. 
484;  United  StaUs  v.  BeGroot^  5  id.  431.)  The  want  of 
jurisdiction  over  the  person  is  waived  and  the  power  of  the 
court  to  render  judgment  upon  a  counter-claim  against  the 
State  is  fully  confirmed.  (§  13,  tit.  17,  chap.  8,  part,  3,  vol.  3, 
of  the  sixth  edition  of  the  Bevised  Statutes.)  If  this  had  been 
a  case  instituted  by  a  citizen  against  the  defendant  no  question 
could  arise,  but  that  the  counter-claim  therein  was  properly 
pleaded  and  legally  allowable.  (Old  Code,  §§  149,  150;  The 
Glen  &  Hall  Manfg.  Co.  v.  Hall,  61  N.  Y.  226.)  In  such  a 
case  the  defendants  would  have  been  entitled  to  an  affirmative 
judgment  for  the  amount  of  their  counter-claim.  (Old  Code, 
§  274;  new  Code,  §§  504, 1323;  Ogdm  v.  Cdddington,  2  E. 
D.  Smith,  S17;  People  Y.  £randretky  36  N.  Y.  197.)  That  that 
is  the  true  meaning  of  the  statute  is  implied  by  other  legisla- 
tion. (Laws  of  1878,  §  1,  chap.  270 ;  Laws  of  1880,  §  1,  chap. 
272.)  The  phraseology  employed  in  the  Code  of  Civil  Pro- 
cedure clearly  authorizes  a  judgment  against  the  State. 
(§§  1984, 1985.)  Chapter  444,  Laws  of  1876,  creating  a  board 
of  audit,  does  not  purport  to  repeal  any  existing  provision  of 
law;  a  repeal  by  implication  is  not  favored.  {Ta^ior  v. 
Oity  of  New  York,  MSS.,  Ct.  of  App.)  If  the  defendant  had  a 
valid  legal  defense  to  this  action  when  the  act  was  passed,  the 
passage  of  the  act  would  not  deprive  him  of  it,  except  by  ex- 
press language  showing  an  intent  to  do  so.  {Da^h  v;  Van 
Klseck,  7  Johns.  477  ;  Fitzpatrick  v.  Boylan,  57  N.  Y.  433 ; 
Tint  V.  Be  Cdbezos,  18  Abb.  Pr.  143 ;  Palmer  v.  Conly^  4  Denio 
376 ;  Hitchcock  v.  Way,  6  Ad.  &  Ell.  943 ;  Jorda/n  v.  Nor 
tional  S.  &  Z.  Bank,  74  N.  Y.  475.)  Jurisdiction  was  con- 
ferred upon  the  court  by  the  stipulation  of  the  attorney-general 
on  appealing  from  the  order  of  the  General  Term,  whereby  he 
stipulated  that  upon  an  affirmance  of  the  order  appealed  from, 
judgment  absolute  should  be  rendered  against  the  plaintiffs,  in 
favor  of  the  defendants.     (Laws  of   1875,  chap.  49,  §  4 ;  1 
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Kent's  Oom.  464 ;  Stief  v.  J^arij  1  N.  Y.  20  ;  Livingston  v. 
Hwrris^  11  Wend.  329 ;  PeopU  v.  Stephens,  52  N.  Y.  310 ; 
Lanman  v.  LewisUm  JR.  B.  Co.,  18  id.  493 ;  Lake  v.  Nathans, 
67  id.  589 ;  Ilitchings  v.  Van  Brv/nt,  38  id.  335  ;  NoHhem 
Ins.  Go.  V,  Wright,  76  id.  446 ;  GM  v.  Eetfield,  46  id.  533  ; 
Godfrey  v,  J^(w<3r,  66  id.  250 ;  Rust  v.  RauseU,  22  Alb  L.  J., 
No.  14,  Oct  2,  1880 ;  ^a/rw  v.  Hiscock,  MSS.,  Ot.  of  App., 
March,  1880;  Le  Geun  v.  Gouveneur,  1  Johns.  Gas.  436; 
Ewimry  v.  Connor,  3  N.  Y.  511.)  The  resident  and  division 
engineers  are  made  the  agents  of  the  State  to  measure  and  cer- 
tify to  CMial  work.  (Chapman's  Manual,  §§  141,  142,  308,  309^ 
310,  eliaps.  262,  278,  Laws  of  1848.)  The  auditor  is  expressly 
authorized  to  audit  all  claims  arising  under  the  act  chapter 
877,  Laws  of  1869,  §  1.  A  general  act  of  the  legislature 
authorizing  payments  to  be  made  on  a  void  contract  legalizes 
the  entire  contract.  {Benedict  v.  Smith,  10  Paige,  127; 
Coming  v.  Southland,  3  Hill,  552 ;  Moss  v.  R,  I.  Ry  Co.,  5 
id.  167.)  The  allowance  of  interest  on  this  claim  is  expressly 
authorized  by  statute.  (Laws  of  1874,  chap.  266,  §  1 ;  Chap- 
man's Manual,  §  156.) 

Roscoe  ConJdvng  for  respondent  Judgment  for  counter- 
claim against  the  State  cannot  be  maintained.  (Old  Code, 
§150;  2Duer,  442;  3  R  S.  553;  19  Wall.  239;  Broom's 
Legal  Maxims,  85  [3d  ed.];  U.  S.  v.  GiUs,  9  Cranch,  212, 
227,228;  ?/;&  v.  TTififcin*,  6  Wheat  135, 144;  U.S.w.Mann, 
2  Brock.  9;  U.S.  v.  Arredmdo,  6  Pet  711,  712;  People  v. 
Brandreih,  36  N.  Y.  197;  TJ.  S.  v.  Bank  of  Metropolis,  15 
Pet  377 ;  Reeside,  Eaitrix,  v.  The  Secreta/ry  of  the  Treasury,  11 
How.  [U.  S.]  272,  292 ;  Brisooe  v.  Kentucky  Bank,  11  Pet. 
321 ;  4  How.  288 ;  9  id.  389 ;  Be  Groot  v.  The  U.  S.,  6  Wall. 
419,  431;  U.  S.  y.  £akford,  6  id.  484;  SchamnburgY.  The 
V.  S.,  24  Int  Kev.  Rec.  76;  5  Redf.  551;  Act  of  March  3, 
1797  [I  Stats,  at  Large,  515] ;  U.  S.  v.  Mann,  2  Brock.  12, 
13 ;  Battle  y.  Thompson,  65  N.  0.  406 ;  LimUe  v.  King,  1 
Ired.  401 ;  Armeworth  v.  Fentress,  1  Den.  419 ;  State  v.  Frank- 
lin Bank,  of  ColunJms,  10  Ohio,  91 ;  Gail  Borden  v.  Hous- 
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ton,  2  Webb  &  Duvall  [Tex.],  594;  Bates,  Clerk,  etc.,  v.  The 
RepvhliG  of  Texas,  6  Wheat.  616 ;  Clievalief^s  Admrs.  v.  The 
State,  10  Tex.  315;  2  id.  192;  ComrrCrs  v.  Ilhodes,&T.B. 
Monroe,  318 ;  JDervere  v.  Ilarvie,  7  id.  441 ;  14  Pet.  315 ; 

7  Ired.  [N.  0.]  59;  Gomm'rsv.  Cook  [1871],  8  Bush,  224; 
Nolly.  SpriThgfidd,  9  id.  674;  Commas  v.  Todd,  id.  717; 
2  Statute  Law  of  Kentucky,  1448 ;  Kentucky  Code  of  Prac- 
tice, 33 ;  StaU  v.  BaU.  cfe  Ohio  R.  R.  Co.,  34  Ind.  344,  874; 
45  id.  609 ;  State  v.  Northern  Cent.  Ry  Co.,  18  id.  193 ;  9  Gill, 
89 ;  CirninCrs  v.  Matlock,  4  Dallas,  303 ;  1  Brightly's  [Purdon's] 
Dig.  457,  tit.  "  Defalcation ; "  White  v.  The  Governor,  18  Ala. 
767, 769 ;  Clay's  Dig.  of  Laws,  338 ;  City  of  New  Orleans  v.  Fin- 
Tierty,  27  La.  Ann.  681 ;  State  v.  Floyd,  28  id.  553 ;  Siaie  v. 
Zackie,  14  id. ;  City  of  New  Orleans  v.  Damdson,  80  id.  541 
Louisiana  Code  of  Practice,  art.  371 ;  Treasurer  v.  Cleary, 

8  Kich.  [S.  C]  372;  Raymond  v.  The  State,  54  Miss.  562; 
21  Alb.  L.  J.  381,  382;  Rev.  Code,  Miss.  [Poindexter,  1824] 
119;  Auditor  v.  Dames,  2  Ark.  494;  Bisooe  v.  State,  19  id. 
539;  E.  S.,  Ark.  1837,  p.  726 ;  Rev.  Code  of  Miss.  321  [ed. 
1871]  ;  Printup  v.  Cherokee  R.  R.  Co.,  45  Ga.  316.)  The 
State  not  being  named  in  any  of  our  statutes  of  counter-claim, 
there  was  no  authority  to  enter  a  judgment  against  it  for 
the  counter-claim.  (3  R.  S.  553;  old  Code,  §§  168,  319; 
36  N.  Y.  191.)  The  stipulation,  as  given  by  the  plain tifif 
on  its  appeals  to  the  Court  of  Appeals,  did  not  entitle 
the  respondents,  if  they  succeeded  on  the  appeal,  to  all  the  re- 
lief they  demanded  in  their  answer.  {People  v.  Brand- 
reth,  36  ,N.  T.  191;  Lanman  v.  The  Zeunston  R.  R.  Co., 
18  id.  493;  Eitchings  v.  Van  Brunt,  38  id.  335;  Col>b 
V.  Haifidd,  46  id.  533;  Godfrey  v.  Moser,  66  id.  260; 
Lake  v.  Nathans,  67  id.  589 ;  Voorhees'  Code,  224,  note;  Ives 
V.  Ooddard,  1  Hilton,  435.)  A  reply  to  an  answer  does  not 
admit  that  a  counter-claim  is  set  up  in  the  answer.  (67  N.  Y. 
48.)  In  order  to  constitute  a  counter-claim  against  the  State 
the  allegations  in  the  answer  must  show  that  all  the  conditions 
precedent,  necessary  to  exist  before  a  claim  was  perfected 
against  the  State,  had  accrued.    (R.  S.  [6th  ed.],  chap.  9,  § 
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49,  tit.  9,  part  1,  p.  651;  1  id.  [6th ed.]  656,  §  70;  Peoples. 
Bervton,^  7  Barb.  20S ;  Town  of  ChiUfard  V.  Gooley,  68  N. 
Y.  116.)  The  Court  of  Appeals  having  held  tliis  to  be  an  ac- 
tion in  tort,  the  counter-claim  fails,  as  no  counter-claim  can  be 
sustained  in  an  action  of  tort.  {Smith  v.  HaU^  67  N.  Y.  48 ; 
Pattison  v.  Richa/rda^  22  Barb.  143  y  Aahens  v.  Eeama^  3 
Abb.  187;  ScJmaderloch  y.  Worthy  8  id.  37;  JeUerman  v. 
JDclarij  7  id.  395,  note ;  OoUer  v.  Bdhcock^  id.  392,  note ;  Donr- 
ohue  V.  Henry ^  4  E.  D.  Smith,  162 ;  Drake  r.  Cockcrqft,  id. 
34;  Page  v.  JEdgerian^  18  How.  359 ;  JDe  Leyer  v.  Michaels^ 
5  Abb.  203 ;  McKemie  v.  FarreU,  4  Bosw.  193 ;  BieeeU  v. 
Pewrce^  21  How.  130;  Kurtz  v.  McGence^  5  Duer,  660; 
Mayor  of  N.  Y.  v.  Parker  Vein  Stea/mship  Co,y  12  Abb.  300 ; 
Murden  v.  Pri/mei^^  1  Hilt.  75 ;  Chambers  v.  Lewisy  2  id. 
591.) 

Eapallo,  J.  The  General  Term  held,  upon  the .  appeal 
from  the  judgment,  that  this  action  was  founded  upon  the  al- 
legation of  fraud,  and  reversed  the  judgment  and  granted  a 
new  trial  on  the  ground,  among  others,  that  the  plaintiff,  having 
failed  to  establish  the  fraud  alleged,  could  not  maintain  the  ac- 
tion on  the  theory  that  a  liability  founded  on  contract  was  dis- 
closed by  the  evidence. 

That  decision  was  affirmed  by  this  court,*  and  it  was  dis- 
tinctly held  by  us  that  this  was  an  action  for  a  tort,  and  not 
upon  contract. 

It  was  consequently  an  action  in  which  a  counter-claim 
founded  on  contract  could  not  properly  have  been  allowed. 
{Smith  V.  EaU,  67  K  Y.  48 ;  Code,  §  150 ;  PaUison  v.  Bich- 
ardsy  22  Barb.  143.)  The  claim  of  the  defendants  was  a  cause 
of  action,  not  arising  out  of  the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action.  The  subject  of  the  action  was 
a  fraud  alleged  to  have  been  committed  by  the  defendants  upon 
the  plaintiff,  the  allegation  being  that  the  defendants  fraudu- 
lently obtained  money  from  the  State  by  means  of  false  repre- . 

♦  80  N.  Y.  656. 
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©entations,  false  vouchers  and  collusion  with  State  officers. 
The  counter-claim  was  that  the  State  was  indebted  to  the  de- 
fendants on  contract  for  work  and  materials  which  had  not 
been  paid  for.  The  circumstance  that  the  work  in  respect  to 
which  the  fraudulent  representations  charged  were  alleged  to 
have  been  made,  was  the  same  for  which  the  defendants  claimed 
that  an  indebtedness  existed  in  their  favor,  does  not  bring  the 
case  within  section  150  of  the  Code.  The  subject  of  this  action, 
which  was  the  fraud,  was  wholly  distinct  from  the  claim  set  up 
by  the  defendants  for  money  due  on  the  contract  for  the  work. 
Nor  has  section  150  been  regarded  as  conferring  the  right  to 
set  up  a  counter-claim  founded  on  contract,  in  an  action  of  tort. 

The  judgment  having  been  reversed  on  the  ground  of  the 
failure  of  the  plaintiflE's  case,  the  counter-claim  has  not  been 
adjudicated  upon  in  any  form,  nor  was  its  validity  passed  upon 
or  involved  in  the  decisions  rendered  on  the  appeals ;  nor,  for 
the  reasons  stated,  could  it  have  been  considered  if  the  plaint- 
iff had  gone  to  a  new  trial.  The  fundamental  objection  to  the 
counter-claim  was  not  waived  or  cured  by  the  reply.  {Smith 
V.  HaU,  67  N.  T.  48.) 

The  ground  already  stated  is  sufficient  to  sustain  the  order 
appealed  from.  But  behind  and  beyond  that,  lies  the  further 
insuperable  objection  to  the  recovery  claimed,  that  the  court 
had  no  power  to  render  an  affirmative  judgment  against  the 
State.  This  point  has  been  so  fully  covered  by  the  opinion  of 
Westbrook,  J.,  at  Special  Term,  that  it  is  not  necessary  to  re- 
view in  detail  the  authorities  upon  the  subject  and  the  points 
so  ably  and  forcibly  pressed  upon  the  court  by  the  learned 
counsel  for  the  appellants.  "We  shall,  therefore,  do  little  more 
than  state  our  conclusions. 

The  position  that  a  State  or  sovereign,  by  coming  into  court 
as  a  snitor,  abandons  its  sovereignty  and  subjects  itself  to  any 
affirmative  judgment  which  the  court  may  render  against  it 
upon  a  set-off  or  counter-claim  cannot  be  maintained.  It  is 
opposed  to  all  the  authorities,  and  the  principle  upon  which 
•  they  are  founded,  and  the  dicta  of  learned  judges  which  have 
been  cited  in  its  support,  though  maintaining  the  right   of 
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eetroff,  do  not  necessarily  go  to  the  extent  claimed,  of  as- 
flerting  that  an  aflSrmative  judgment  may  be  rendered  against 
the  government  for  any  balance  found  due  from  it.  While 
the  government  may,  through  its  courts,  enforce  its  claims 
against  its  citizens,  this  right  is  not  reciprocal.  A  set-off  is  in 
the  nature  of  a  cross-action,  and  the  government  cannot  bo 
sued  except  by  its  own  express  permission.  This  is  a  uni- 
versal principle  applicable  to  every  sovereignty,  and  often 
recognized  in  the  courts  of  the  United  States.  The  right  of  a 
debtor  of  the  United  States  government,  when  sued  by  it,  to 
interpose  a  counter-claim  or  coimter-credit,  even  to  the  extent 
necessary  to  protect  himself  against  the  claim  of  the  govern- 
ment, is  conceded  in  all  the  cases  to  rest  upon  the  provisions 
of  the  act  of  March  3,  1797  (§§  3  and  4),  which  require  that 
such  counter-credits  be  first  submitted  to  the  proper  account- 
ing officers.  They  can  only  be  set  up  in  court  after  having 
been  disallowed  by  such  officers,  except  in  special  case^.  It 
wag  supposed  at  one  time  that  this  statute  authorized  the  court 
to  render  judgment  against  the  government  for  any  .balance 
found  due  the  defendant,  and  there  are  some  instances  of 
judgments  of  Circuit  Courts  to  that  effect.  ( IT.  S.  v.  Bank 
of  Metropolis^  16  Pet.  377.)  But  this  doctrine  was  not  sus- 
tained by  the  Supreme  Court.  A  defendant  sued  by  the  gov- 
ernment may,  under  the  statute  referred  to,  and  on  complying 
with  its  conditions,  give  in  evidence  any  counter-claim  or 
credit  he  may  have  in  his  own  right,  and  which  is  a  proper 
subject  of  set-off,  whether  arising  out  of  the  transaction  on 
which  he  is  sued  or  an  independent  transaction  (  U,  S.  v.  WU- 
kins^  6  Wheat.  135),  but  it  is  now  well  settled  that  such  coun- 
ter-claim is  available  only  to  the  extent  necessary  to  defeat  the 
claim  of  the  government,  and  that  no  judgment  can  be  recov. 
ered  against  the  government  for  the  excess,  should  there  be 
any.  {Reeside  v.  Sec.  of  Treas.^  11  How.  272;  De  Oroot  v. 
V.  6\y  5  Wall.  481 ;  U.  S.  v.  Eokford,  6  id.  484.)  No  action 
can  be  sustained  against  the  government  except  by  its  own  ex- 
press consent,  under  some  special  statute  allowing  it  (11  How. 
290),  and  to  permit  a  demand  set  up  by  way  of  counter-claim 
SiCKELS  — Vol.  XXXIX.        3G 
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against  the  government  to  be  proceeded  upon  to  judgment 
against  it,  would  be  equivalent  to  permitting  a  suit  to  be  prose- 
cuted against  it.  (Id.) 

Authority  to  render  a  judgment  against  the  State  or  govern- 
ment, in  one  of  its  own  courts,  cannot  be  implied  but  must  be 
express,  nor  can  it  be  claimed  under  general  laws  in  which  the 
State  is  not  named.     (19  Wall.  239.) 

The  learned  counsel  relies  upon  2  Revised  Statutes,  652, 
553,  section  13,  as  conferring  authority,  to  render  the  judg- 
ment in  question.     That  provision  is  as  follows : 

'*  Every  suit  or  proceeding  in  a  civil  case  instituted  in  the 
name  of  the  State,  by  any  public  oflicer  duly  authorized  for 
that  purpose,  shall  be  subject  to  all  the  provisions  of  law  re- 
specting similar  suits  and  proceedings,  when  instituted  by  or 
in  the  name  of  any  citizen,  except  where  provision  is  or  shall 
be  otherwise  expressly  made  by  statute ;  and  in  all  such  suits 
and  ^proceedings  the  people  of  this  State  shall  be  liable  to  be 
nonsuited  and  to  have  judgments  of  non  proa,  or  discontinu- 
ance entered  against  them  in  the  same  cases,  with. like  manner, 
and  with  the  same  effect,  as  in  suits  brought  by  citizens,  except 
that  no  execution  shall  issue  therein." 

The  first  branch  of  this  section,  which  in  general  terms  sub- 
jects suits  brought  by  the  State  to  all  provisions  of  law  respect- 
ing similar  suits  brought  by  a  citizen,  would,  we  think,  even  if 
standing  alone,  be  insufficient  to  confer  authority  to  render  an 
affirmative  judgment  against  the  State  upon  a  counter-claim  or 
set-off.  If  such  effect  had  been  intended,  it  would  have  been 
specifically  declared,  and  the  machinery  for  paying  such  judg- 
ments would  have  been  provided.  But  that  it  was  not  so 
intended  is  made  clear  by  the  subsequent  express  grant  of 
power  to  render  certain  judgments,  such  as  "Twwjprew.,'*  "dis- 
continuance," etc.  It  seems  to  have  been  deemed  necessary 
to  enumerate  these  judgments,  as  they  empower  the  defend- 
ant to  take  affirmative  steps  against  the  State  to  turn  it  out  of 
court  on  account  of  its  own  laches.  It  cannot  be  supposed 
that  if  it  had  been  intended  to  confer  upon  the  courts  the 
power  of  rendering  affirmative  judgments  against  the  State,. 
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founded  upon  set-offs  or  counter-claims,  the  legislature  would 
have  failed  to  enumerate  that  novel  and  extraordinary  power, 
while  taking  pains  to  mention  those  of  so  much  minor  im- 
portance. 

The  stipulation  given  by  the  attorney-general,  on  taking  the 
appeal  to  this  court,  is  relied  upon  as  some  sort  of  an  assent  to 
the  judgment  in  question.  We  cannot  so  construe  it.  It  was 
a  stipulation  which  the  law  compelled  him  to  give,  to  enable 
him  to  take  the  appeal  to  this  court  from  the  order  granting  a 
new  trial,  and  its  form  was,  that  in  case  the  new  trial  should 
be  denied,  judgment  absolute  might  be  rendered  against  the 
appellants. 

This  stipulation  waived  no  legal  objection  which  might  exist 
to  the  counter-claim,  and  no  immunity  of  the  State  from  an 
affirmative  judgment  against  it.  It  authorized  the  court  to' 
render  pnly  such  judgment  as  it  was  justified  by  law  in  render- 
ing, and  had  had  power  to  pronounce.  It  simply  waived  a  new 
trial  and  rested  the  plaintiff's  case  upon  the  question  whether 
the  judgment  of  the  referee  should  be  sustained,  or  whether  it 
was  properly  reversed  by  the  General  Term.  If  the  reversal 
was  sustained,  it  was  made  absolute,  and  ended  the  case  so  far 
as  the  right  of  the  plaintiff  was  concerned.  The  question  of 
the  right  of  the  defendants  to  go  further,  and  obtain  judgment 
on  their  counter-claim  against  the  State,  was  left  for  the  court 
to  detenriine,  and  was  not  affected  by  the  stipulation. 

The  counsel  for  the  appellants  further  contends  that  the 
counter-claim,  having  been  put  in  issue  in  this  action,  will  be 
barred  if  the  judgment  below  is  not  sustained.  We  do  not 
think  any  such  result  can  follow.  "What  we  decide  is  that  the 
defendants'  demand  for  the  balance  claimed  to  be  due  them  for 
work  done  under  their  contract,  was  not  a  proper  subject  of 
counter-claim  in  this  action.  It  was,  therefore,  not  properly  in 
issue  therein.  It  has  never  been  tried  or  abjudicated  upon,  and 
if  it  had,  the  court  had  no  power  to  render  judgment  thereon 
against  the  State.  Another  mode  oi  redress  is  provided  by 
statute  in  such  cases,  and  if  the  defendants  have  any  just  claim 
against  the  State  they  must  apply  for  relief  to  the  board  of 
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audit,  the  tribunal  instituted  b j  the  State  for  passing  upon  such 
claims.  As  their  claim  was  not  triable  or  recoverable  in  this 
action,  the  judgment  rendered  herein  does  not  conclude  the 
defendants  in  respect  thereto. 

The  order  should  be  affirmed,  with  coets. 

All  concur. 

Order  affirmed. 


Cathabinb  Goemeklt,  Appellant,  v.  Sabah  MoGlynn  et  al., 
Eespondents. 

The  proviBion  of  the  Code  of  CHvil  Procedure  (§17)  anthoriztng  a  convention 
of  the  General  Term  justices  and  the  chief  judges  of  the  Superior  Court  to 
establlBh  rules  of  practice,  does  not  empower  said  cimvention  to  alter, 
modify  or  annul  anj  rule  of  practice  established  by  the  Code,  but  sim- 
ply to  make  such  other  rules  as  shall  be  deemed  necessary  and  as  are  in 
harmony  with  the  provisions  of  the  Code. 

The  provision  of  said  Code  (§  1033)  fixing  and  determining  the  practice  as 
to  findings  by  the  court  or  a  referee,  and  providing  that  requests  to  find 
shall  be  made  and  the  proposed  findings  passed  upon  before  the  final 
decision  or  report,  is  inconsistent  with  that  portion  of  rule  S2  as  it  stood 
prior  to  the  last  amendment  (adopted  December  17,  1880 ;  Went  into 
effect  March  1, 1881),  which  authorised  findings  of  fact  Upon  settlement 
of  the  case,  and  rendered  so  much  of  said  rule  Inoperative. 

(Submitted  February  1,  1881  ;  decided  March  1,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  November  22, 
1880,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  on  the  part  of  plaintiff,  that  the  case  herein  be  sent 
back  to  the  referee  for  the  purpose  of  resettling  the  same. 

Upon  settlement  of  the  case  defendants'  counsel  requested 
and  the  referee  made  a  number  of  additional  findings  of 
fact. 

S,  V.  ZoweU  for  appellant, 

James  OrumHe  for  respondents.  The  new  Code  does  not 
change  the  former  practice  of  obtaining  findings  of  fact  in  the 
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Bettlement  of  a  case  when  the  action  is  tried  before  a  judge 
or  referea     (Code  of  Civil  Procedure,  §  1023j  and  note,) 

FiNOH,  J.  This  appeal  presents  for  our  decision  the  question 
whether  action  1023  of  the  Code  of  Civil  Procedure  is  incon- 
sistent with  rule  32  of  the  Bules  of  the  Supreme  Court,  as  it 
stood  prior  to  the  amendment  made  at  the  last  meeting  of  the 
justices  of  that  court.  The  rule  permitted  a  party,  after  the 
report  of  a  referee  or  the  decision  of  a  court,  upon  the  settle- 
ment of  a  case,  to  present  proposed  findings  of  fact,  and  the 
justice  or  referee  was  thereupon  required  to  pass  upon  such 
questions  of  fact  so  presented  bj  either  party  as  should  be 
mat^al  to  the  issue.  The  practice  under  this  rule,  in  cases 
where  the  referee  refused  to  make  additional  findings,  became 
awkward  and  inconvenient.  No  exception  to  such  refusal 
would  lie,  and  the  remedy  of  the  party  aggrieved  was  by 
motion  in  the  court  below  for  an  order  sending  back  the  report 
with  instructions  requiring  findings  upon  questions  decided  to 
be  material.  {Bogers  v.  Wheder^  52  N.  Y.  262,  etc.)  In  the 
revision  which  produced  the  Code  of  Civil  Procedure,  this  in- 
convenience was  sought  to  be  remedied.  By  section  993  it 
was  provided  that  a  refusal  to  make  any  finding  whatever, 
upon  a  question  of  fact  where  a  request  was  seasonably  made 
by  either  party,  is  a  ruling  upon  a  question  of  law.  If  the 
change  had  stopped  here,  its  only  effect  would  have  been  that 
anew  and  additional  remedy  would  exist  in  the  case  of  a  refusal 
to  make  the  findings  upon  a  material  question  of  fact.  But  the 
change  went  further.  By  section  1023  it  was  provided  that 
before  the  cause  is  finally  submitted  to  the  court  or  referee,  or 
within  such  time  afterward,  and  before  the  decision  or  report  is 
rendered,  as  the  court  or  referee  allows,  the  attorney  for  either 
party  may  submit,  in  writing,  a  statement  of  the  facts  which 
he  deems  established  by  the  evidence  and  of  the  rulings  upon 
questions  of  law  which  he  desires  the  court  or  referee  to  make. 
It  is  then  made  the  duty  of  such  court  or  referee,  at  or  before 
the  time  when  the  decision  or  report  is  rendered,  to  pass  upon 
such  proposed  findings,  and  note  his  disposition  of  them  in  the 
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margin.  The  justices  of  the  Supreme  Court  derive  their  au- 
thority to  make  rules  of  practice  from  section  17  of  the  Code 
of  Civil  Procedure,  but  their  power  to  do  so  is  limited  to  such 
rules  as  are  not  inconsistent  with  that  act.  The  evident  purpose 
wajs,  not  to  enable  the  convention  of  justices  to  alter,  modify  or 
annul  any  rule  of  practice  established  by  the  Code,  but  merely 
to  make  such  others,  not  therein  provided  for,  as  should  be 
deemed  necessary,  and  should  be  consistent  and  in  harmony 
with  the  provisions  of  the  Code.  When,  therefore,  the  legisla- 
ture, by  section  1023,  fixed  and  determined  the  practice  as  to 
findings  of  the  court  or  referee,  and  provided  that  the  request 
should  be  made  and  the  findings  passed  upon  before  the  final 
decision  or  report,  the  provision  was  an  evident  disapproval  of 
the  practice  permitted  by  rule  32,  which  allowed  such  requests 
and  findings  after  the  decision  or  report,  and  upon  the  settle- 
ment of  the  case,  and  made  that  rule  inoperative.  The  pro- 
visions of  section  1023  as  to  the  time  of  presenting  requests 
and  the  requii-ed  action  of  the  justice  or  referee  were  unneces- 
saiy  and  improper,  if  rule  32  was  to  remain  in  force.  Its  evi- 
dent pui-pose  was  to  change  the  practice  in  that  respect  and 
not  permit  an  application  for  findings,  or  compel  a  decision 
upon  them,  after  the  final  disposition  of  the  case.  This  inten- 
tion is  made  more  clear  by  the  provision  th»t  any  extension  of 
the  time  within  which  to  ask  for  findings  beyond  the  submis- 
sion of  the  case  is  to  be  controlled  by  the  court  or  referee,  but 
is  hot  to  reach  beyond  the  rendering  of  the  'decision  or  report. 
The  purpose  to  keep  within  that  limit  is  very  apparent.  We 
held  in  Frmck  v.  Powers  (80  N.  Y.  146)  that  rule  34  of  the 
Supreme  Court,  which  required  a  case  to  be  served  within  ten 
days  after  written  notice  of  the  decision  or  report,  in  an  action 
tried  before"  the  court  or  a  referee,  was  in  conflict  with  section 
268  of  the  Code,  and  consequently  inoperative.  The  eflFect  of 
the  rule  there  was  to  shorten  the  time  given  by  the  Code  for 
filing  exceptions.  The  eflect  here  is  to  lengthen  it,  and  with- 
out the  consent  of  the  court  or  referee,  which  the  Code  makes 
essential  within  its  restrictions.  This  view  of  the  conflict  be- 
tween the  rule  and  the  Code  has  been  sustained  by  the  General 
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Tenn  of  the  third  department  {Palmer  v.  The  Phcenix  Ins. 
Co.y  22  Hun,  22'4),  and  we  think  correctly.  The  rule  itself 
has  been  changed  by  the  recent  convention  of  justices,  so  as  to 
correspond  with  the  provisions  of  the  Code.  The  revisers' 
note  to  section  1023,  to  which  our  attention  is  called,  and 
which  is  said  to  declare  a  purpose  not  to  abolish  the  practice 
under  rule  32,  has  been  too  broadly  interpreted.  It  says  only 
that  the  method  of  proceeding,  by  motion,  to  compel  findings, 
where  the  referee  refuses  to  make  them  at  all,  lias  not  been 
abolished,  but  a  more  prompt  and  simple  remedy  in  that  re- 
spect has  been  provided.  We  are  of  opinion,  therefore,  that 
the  order  of  the  General  and  Special  Terms,  denying  the  mo- 
tion for  a  resettlement  of  the  case,  should  be  reversed,  and  the 
motion  be  granted,  but  without  costs,  as  the  question  is  new, 
and  reliance  upon  the  rule  of  the  Supreme  Court  was  not  un- 
reasonable. 

All  concur. 

Ordered  accordingly. 


The  Pboplb  ex  rel.  Francis  Hiogins,  as  Receiver,  etc.,  "Re- 
spondents, V.  David  MoAdam,  Justice,  etc..  Appellant. 

Within  the  meaning  of  the  provision  of  the  statate  in  reference  to  sum- 
mary  proceedings  to  recover  lands  (2  R.  S.  512,  §  28,  sabd.  4,  amended 
by  diap.  101,  Laws  of  1879),  which  authorizes  the  removal,  as  a  tenant,  of 
any  person  holding  over  and  continuing  in  possession  of  real  estate 
sold  nnder  execution  against  such  person,  after  title  under  said  sale  has 
been  perfected,  any  person  in  possession  under  the  title  which  the  pur- 
chaser has  acquired  is  a  tenant  and  may  be  removed.  The  statute  is 
equally  applicable  to  the  judgment-debtor,  and  aU  who  hold  under  him 
under   pretense    of  title  acquired  from  him,  posterior  to  the  judgment. 

Accordingly  hM,  that  a  person  in  possession  under  a  lease  executed  by  a 
receiver  appointed  in  an  action  brought  by  executors,  who  held  as  such 
a  leasehold  interest  in  the  premises,  was  a  tenant  within  the  meaning 
of  the  said  provision;  and  that  one  who  had  purchased  the  interest  of 
the  executors  upon  sale  under  execution  issued  by  order  of  the  surro- 
gate, upon  a  judgment  against  them  as  executors,  recovered  prior  to  the 
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appointment  of  the  receiver,  the  Supreme  Court  haring  given  leave  that 
the  execution  be  levied  and  enforced  upon  property  in  the  hands  of  the 
receiver  or  the  executors,  could  maintain  summary  proceedings  to  remove 
such  tenant ;  that  under  the  order  of  the  Supreme  C6«rt  the  reeelver 
was  in  effect  the  person  against  whom  the  execution  was  issaed. 
The  People  ex  rel,  Eiggins  v.  McAdam  (20  Hun,  569),  reversed. 

(Submitted  February  1, 1881 ;  decided  March  1,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Bu- 
preme  court,  in  the  first  judicial  department^  ent^ed  upon  au 
order  made  January  10,  1881,  which  affirmed  a  judgment 
awarding  to  the  relator  an  absolute  writ  of  prohibition,  re- 
straining the  defendant  from  hearing  and  determining  certain 
summary  proceedings  which  had  been  instituted  before  him  as 
one  of  the  justices  of  the  Marine  Court  of  the  city  of  New 
York,  and  which  affirmed  an  order  sustaining  a  demurrer  of 
the  relator  to  the  return  of  defendant  to  an  alternative  writ 
of  prohibition.     (Reported  below,  22  Hun,  559.) 

The  following  facts  appeared : 

John  H.  McCunn  died  in  1872,  possessed,  among  other 
property,  of  a  leasehold  interest  in  certain  premises  in  the 
city  of  New  York.  His  will  was  duly  proved  December  4, 
1872,  and  James  M.  Gano,  Thomas  McCunn  and  Jane  W. 
McCunn  were  appointed  and  qualified  as  executors  and  execu- 
trix thereof.  On  December  li,  1875,  Francis  J.  Parker  re- 
covered a  judgment  in  the  Supreme  Court  against  said  execu- 
tors and  executrix  for  the  sum  of  $12,209.08,  which  judgment 
was  docketed  on  the  same  day  in  the  city  and  county  of  New 
York.  On  March  28,  1876,  a  receiver  of  the  property  of  said 
John  H.  McCunn  was  appointed  by  said  court,  by  an  order 
made  in  two  pending  suits,  one  of  them  an  action  brought  by 
Gano,  executor,  to  have  the  will  construed,  and  the  other  a 
suit  in  partition  of  said  leasehold  estate.  The  receiver  so  ap- 
pointed took  possession  of  the  property  of  the  deceased.  He 
subsequently  resigned,  and  the  relator,  Higgins,  was  appointed 
and  qualified  as  his  successor.  On  May  4,  1876,  after  the 
receiver  had  taken  possession,  the  surrogate  of  the  county  of 
New  York  made  an  order  granting  leave  to  Parker  to  issue 
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execution  on  his  judgment.  On  September  2,  1876,  execu- 
tion was  issued.  On  September  llth,  the  Supreme  Court 
made  an  order  giving  leave  to  the  sheriff  to  levy  and  enforce 
the  execution  on  assets  in  the  receiver's  possession,  or  in  that 
of  the  said  executors  belonging  to  the  estate.  On  March  19, 
1877*  the  sheriff  sold  the  leasehold  interest  in  question,  un- 
der the  execution,  to  James  A.  Flack.  A  certificate  of  sale  in 
the  usual  form  was  executed  and   filed,  and  on  June  20, 

1878,  a  deed  of  conveyance  of  said  interest  was  executed 
and  delivered  by  the  sheriff  to  Flack.     On  September  19^ 

1879,  the  relator,  Higgins,  as  receiver,  leased  the  premises  in 
question  to  Virginia  Herring,  who  entered  into  possession. 
On  January  12,  1880,  Flack  demanded  possession  of  the  prem- 
ises from  Mrs.  Herring.  On  January  24,  1880,  he  obtained 
an  order  of  this  court  allowing  him  to  commence  and  prosecute 
such  actions  or  proceedings  in  any  court  having  jurisdiction 
thereof,  as  he  might  be  advised,  to  obtain  possession  of  said 
premises.  On  January  29, 1880,  he  filed  with  the  defendant 
an  affidavit  setting  forth  in  substance  the  facts  above  stated 
and  obtained  from  said  justice  a  summons  under  the  statute 
relating  to  summary  proceedings,  returnable  on  February  2, 

1880,  On  that  day  Mrs.  Herring  and  the  relator  appeared  by 
counsel,  and  a  motion  was  made  to  dismiss  the  proceedings, 
on  the  ground  that  the  justice  had  no  jurisdiction,  which  was 
denied.  The  proceedings  were  then  adjourned,  by  consent, 
to  the  14th  of  February,  1880.  On  the  12th  day  of  February, 
1880,  the  relator  procured  and  served  an  alternative  writ  of 
prohibition  restraining  the  prosecution  of  the  proceedings ;  Mr. 
Justice  MeAdam  made  a  return,  which  consisted  in  substance 
of  a  statement  of  the  foregoing  facts.  To  this  return  the 
relator  demurred.  The  court,  after  argument,  sustained  the 
demurrer.  Judgment  was  thereupon  entered  accordingly,  and 
the  writ  was  made  absolute. 

Edward  Jdodbs  for  appellant.     The  justices  of  the  Marine 
Court  have  jurisdiction  under  the  act  in  relation  to  summary 
proceedings.    (8  R  8.  [6th  ed.]  824,  §  28.)    The  tenancy  in 
SicKELs— Vol.  XXXIX..      37 
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this  case  was  "  a  personal  holding  over  and  continuing  in  pos- 
session of  real  estate  which  had  been  sold  by  virtue  of  an  exe- 
cution against  such  person,"  within  the  meaning  of  the  statute. 
{BirdsaU  v.  PhiUipa,  17  Wend.  474;  2  R.  S.  513,  §  28,  subd. 
4 ;  Lynde  v.  Ndble^  20  Johns.  82 ;  reviser's  note,  3  R.  S.  765 
[6th  ed.] ;  HaU&nhech  v.  Gemer^  20  Wend.  22 ;  Spraher  v. 
Cook,  16  N.  Y.  567,  571 ;  revisers'  note  to  §  2232  of  Throop's 
New  Code;  People  v.  Palmer ,  16  Hun,  567.)  The  right  to 
maintain  sunmiary  proceedings  under  the  statute  is  not  con- 
fined to  the  purchaser  at  the  sale.  {Brovm  v.  Betta,  13  Wend. 
80.)  The  term  "  legal  representatives,"  as  used  in  the  statute, 
includes  the  person  to  whom  the  landlord's  title,  or  the  ten- 
ant's- possession,  has  been  transferred,  either  by  voluntary 
transfer  or  by  act  or  operation  of  law.  {Matter  of  JRenwich 
et  al.  [January,  1879,]  1  N.  Y.  Monthly  Law  Bulletin,  19.) 
The  reasoning  of  the  General  Term,  that  because  the  tenant 
was  put  in  possession  by  the  receiver,  and  there  was  no  execu- 
tion sale  against  such  person,  that  these  proceedings  will  not 
lie,  is  fallacious.  {Chavtcmque  County  Bk.  v.  Bisley,  19  N". 
Y.  369.)  Even  leave  to  commence  proceedings  against  the  ten- 
ant was  unnecessary.  {Finnin  v.  McUloy,  33  N.  Y.  Super.  Ct. 
382.)  AU  the  provisions  of  the  statute  in  relation  to  the  sale 
of  real  estate  by  execution  and  the  redemption  thereof  were 
made  applicable  to  leasehold  property  by  the  statute  of  1837. 
(3  R.  S.  [6th  ed.],  p.  638,  §  105.)  A  judgment  against  the 
executors  or  administrators  of  a  deceased  person  is  not  a  lien 
upon  his  real  estate,  and  is  not  even  evidence  of  the  debt  as 
against  the  heir  or  devisee.  (45  N.  Y.  806 ;  2  Lans.  172.) 
Where  the  interest  is  "  leasehold  "  and  vests  in  the  executors 
or  administrators  as  personalty,  a  different  rule  prevails.  {De9^ 
pard  V.  ChurchiU,  53  N.  Y.  199 ;  3  R.  S.  [6th  ed.]  617,  §  4; 
id.  96,  §42;  125,  §§  19,  20,  21,  22,  23  ;  Bigelou)  v.  Finch, 
17  Barb.  394 ;  Cook  v.  Kraft,  3  Lans.  512.)  The  general 
scope  and  purpose  of  the  proceeding  was  within  the  jurisdic- 
tion of  the  justice.  {People  ex  rel,  jRanv,  Seward,  7  Wend. 
518;  People  ex  rel.  Oreeley  v.  Oyer  (6  Terminer,  27  How. 
19 ;  People,  etc,  v.  Ct,  of  Com,  Pleas,  28  id.  477 ;  People  ex 
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rel.  Bean  v.  RusseU^  8  Abb.  [N.  S.]  232 ;  People  ex  rd. 
Brovmson  v.  Marine  C^.,.14:  Abb.  266.)  The  relator,  if  ag- 
grieved, had  an  adequate  remedy  by  certiorari  to  review  the 
proceedings  of  the  justice.  {People  ex  rel.  Thatcher  v.  dutCj 
42  How.  157;  People^  etc.  v.  Superv^rs  of  Ulster  County ^  31 
id.  239  J  Ex  parte  Brandlackt,  2  Hill,  367.)  A  writ  of  pro- 
hibition cannot  take  the  place  of  a  writ  of  error  or  other  pro- 
ceeding for  the  review  of  judicial '  action.  [The  People  v. 
Russell,  19  Abb.  136 ;  Thompson  v.  Tracy^  60  K  Y.  38.) 
This  prohibition  was  not,  when  obtained,  a  writ  of  right. 
(High's  Extraordinary  Remedies,  §§  765,  767.)  This  writ 
was  never  allowed  to  usurp  the  functions  of  a  writ  of  error  or 
certiorari^  and  could  never  be  employed  for  the  correction  of 
errors  of  inferior  tribunals.  (§  772.)  {People  v.  Wayne^  11 
Mich.  393 ;  High's  Extraordinary  Remedies,  §  770 ;  Bulener 
V.  Hase^  3  East,  217.)  Applications  for  injunctions  to  enjoin 
"summary  proceedings"  have  invariably  been  denied  where 
the  statute  gave  the  tenant  an  adequate  remedy,  i.  e.j  where  his 
defense  was  of  a  legal  character,  which  might  (if  true)  be  ef- 
fectually established  before  the  magistrate.  (High  on  Injunc- 
tions, §  46 ;  Kerr's  Injunctions  in  Equity,  15  ;  Smith  v.  Mof- 
fat, 1  Barb.  65 ;  Wordsworth  v.  Lyon,  5  How.  Pr.  463 ;  Hy- 
aU  V.  Burr,  8  id.  168 ;  Duigam,  v.  Hogan,  1  Bosw.  645 ;  8. 
C,  16  How.  Pr.  164 ;  Mclntire  v.  Hermander,  7  Abb.  Pr. 
[N.  S.]  214;  SeebacJc  v.  McDonald,  11  Abb.  Pr.  97;  Ward 
V.  Kdsey,  14  id.  106;  McGune  v.  Palmer,  5  Robt.  607; 
Rapp  V.  Williams,  4  T.  &  C.  174.) 

Adrian  H.  Joline  for  respondent.  The  justice  had  no  juris- 
diction to  hear  or  determine  the  summary  proceedings  in  question. 
(2  R.  S.  513  [2d  ed.],  529;  Laws  of  1879,  chap.  101.)  This  statute, 
being  in  derogation  of  the  common  law,  must  be  construed 
strictly.  It  gives  a  new  remedy  and  creates  a  new  jurisdiction  un- 
known to  the  common  law.  {Miner  v.  Burling,  32  Barb.  540 ; 
Farrington  v.  Morgan,  20  Wend.  207;  Campbell  v.  MaUory,  22 
How.  Pr.  188 ;  Deud  v.  Rust,  24  Barb.  43S ;  IIIU  v.  Stocking, 
6   Hill,  314;  People  v.   Boardman,  4  Keyes,  59;  2  Crary's 
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Spec.  Proc.  281 ;  Potter's  Dwarris  ou  Stats.  240,  259 ;  Van 
Some  V.  DorranoBy  2  Dall.  316 ;  Brown  v.  Barry ^  3  id.  367.) 
Neither  the  relator  nor  his  tenant  was  the  servant  or  agent  of 
the  judgment  debtors,  or  ever  took  any  conveyance  or  assign- 
ment from  the  judgment  debtors.  Nor  was  the  relator's  title 
acquired  "  subsequent  to  the  lien  of  the  judgment."  {HaUen- 
heck  V.  Oamer^  20  Wend.  22.)  If  the  leasehold  interest  was 
realty,  it  could  not  be  sold  under  a  judgment  against  executors. 
(3  K.  S.,  part  3,  chap.  8,  tit.  3,  art.  1,  §  12  [6th  ed.],  733.)  If 
it  was  not  real  estate,  no  judgment  became  a  lien  upon  it  until 
a  levy  was  made.  (2  E.  S.  359,  §  3 ;  old  Code,  §§  282,  462.) 
As  the  magistrate  had  no  jurisdiction  to  entertain  the  proceed- 
ings, the  remedy  by  writ  of  prohibition  was  relator's  proper 
remedy.     {People  ex  rel,  Wheeler  v.  Cooper ^  57  How.  Pr.  416.) 

PoLGBE,  Ch.  J.  Section  28,  article  2,  title  10,  chapter  8, 
part  3  of  the  Revised  Statutes  (vol.  2,  p.  612),  provides  that 
any  tenant  of  premises  may  be  removed  therefrom,  if  they 
lie  in  the  City  of  New  York,  by  any  justice  of  .the  Marine 
Court,  The  statutes,  in  subsequent  sections,  prescribe  the 
manner  in  which  the  removal  may  be  made.  There  is  no  ques- 
tion in  this  case  but  tliat  the  proceedings  had  before  Justice 
MoAdam  were  formally  in  accordance  with  the  statute.  The 
defendant  in  them,  Virginia  Herring,  was  the  tenant  of  the 
premises,  and  they  lay  in  New  York  city.  So  far,  it  seems 
that  the  justice  of  the  Marine  Court  had  jurisdiction.  But  the 
28th  section  {supra)^  in  four  subdivisions,  limits  the  general 
character  of  its  first  declaration,  and  therein  designates  the 
particular  cases  in  which  the  power  to  remove  may  be  exer- 
cised. The  case  in  hand,  if  it  meets  either  of  those,  meets  the 
fourth.  That  is  for  the  case  of  a  person  holding  over  and  con- 
tinuing in  possession  of  real  estate  which  shall  have  been  sold 
by  virtue  of  an  execution  against  such  person,  after  a  title  un- 
der such  sale  shall  have  been  perfected.  In  the  case  before  us 
there  has  been  a  sale  of  the  premises  of  which  Herring  is  in 
possession ;  the  sale  was  by  virtue  of  an  execution ;  and  the 
title  under  the  sale  has  been  perfected.     The  execution,  how- 
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ever,  was  not  against  her.  She  is  not,  literally,  the  person 
against  whom  the  execution  was  issued.  If  the  provisions  of 
the  fourth  subdivision  are  to  be  strictly  applied,  she  is  not 
amenable  to  them.  There  have  been,  however,  judicial  inter- 
pretations of  it  which  have  declared  that  it  maybe  applied 
liberally.  Thus  it  has  been  held  that  the  proceedings  may  be 
had  against  the  tenant  of  the  person  against  whom  the  execu- 
tion issued  {BirdsaU  v.  'PhiUips,  17  Wend.  464.) ;  that  the 
conventional  relation  of  landlord  and  tenant  need  not  exist 
between  the  purchaser  at  the  sheriffs  sale  and  the  occupant  of 
the  premises,  arising  from  a  lease  or  compact  between  them ; 
that  the  purchaser  takes  all  the  rights  of  the  landlord ;  that 
there  does  thereupon  arise  between  the  purchaser  and  the  ten- 
ant the  relation  of  landlord  and  tenant ;  that  the  statute  does 
not  mean  a  holding  over  by  his  own  personal  act,  but  that  if 
he  do  it  by  agent,  servant  or  tenant  at  will,  he  may  equally  be 
said  to  hold  over ;  that  the  statute  is  equally  applicable  to  the 
judgment  debtor  and  all  who  hold  under  him  under  pretense 
of  title  acquired  posterior  to  the  judgment.  In  HaUenbeck  v. 
Oa/rner  (20  Wend.  22)  the  authority  of  17  Wend,  {supra)  is 
recognized,  and  that  a  servant  or  agent,  or  one  entering  upon 
the  premises  under  title  derived  subsequent  to  the  lien  of  the 
judgment  under  which  the  sale  has  been  made,  is  amenable  to 
the  statute.  And  in  Spraker  v.  Cook  (16  N.  Y.  567)  it  is  de- 
clared that  by  this  statute  tlie  legislature  has  applied  the  desig- 
nation of  tenant  to  the  judgment  debtor  in  possession,  and  that 
of  landlord  to  the  purchaser  of  the  land  on  execution,  without 
discriminating  between  such  parties  and  those  who  are  properly 
landlords  and  tenants.  It  seems,  then,  that  Herring,  though 
not  the  person  against  whom  the  execution  issued,  is  liable  to 
proceedings  under  the  statute,  if  she  has  entered  upon  the 
premises  under  pretense  of  title  thereto,  acquired  subsequent 
to  the  lien  of  the  judgment.  And  the  dates  furnished  by  the 
case  show  that  she  did.  .The  debtor  died  in  1872,  having  a 
leasehold  interest  for  years  in  the  premises,  not  yet  at  an  end. 
In  December  of  that  year  executors  of  his  will  qualified  and 
received  letters  testamentary,  and  went  into  possession  of  the 
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premises  as  owners  of  the  leasehold  estate.  In  1875  one  Parker, 
a  creditor,  recovered  a  judgment  againt  those  executors  and 
docketed  it.  In  March,  1876,  a  receiver  of  the  estate  was  ap- 
pointed, in  proceedings  by  the  executors  for  a  construction  of  the 
will,  and  in  proceedings  for  a  partition  of  the  leasehold  estate. 
In  May  of  that  year,  by  order  of  the  surrogate  therefor,  Parker 
issued  an  execution  against  the  executors,  judgment  debtors  in 
his  judgment,  and  thereupon,  in  September  of  that  year,  issued 
an  execution,  which  the  Supreme  Court  ordered  to  be  levied 
npon  any  of  the  assets  or  property  of  the  testator  in  the  hands 
of  the  executors,  the  judgment  debtors.  In  1877,  the  sheriff, 
by  virtue  of  the  execution,  and  a  levy  under  it  on  the  lease- 
hold estate,  sold  that  estate  and  gave  a  certificate  to  the  pur- 
chaser. In  1878,  at  the  expiration  of  fifteen  months  from  the 
sale,  the  sheriff  gave  a  deed  to  the  purchaser,  who  is  the  same 
one  who  has  taken  these  proceedings  to  remove  Herring.  Id 
1879,  the  receiver  leased  the  premises  to  Herring,  and  she  went 
into  possession  by  authority  of  the  lease,  and  under  the  title  of 
the  receiver.  Thus  it  appears,  that  the  possession  of  Herring 
is  by  the  title  of  the  receiver,  and  that  his  title  was  acquired 
posterior  to  the  judgment.  She  is  within  the  provisions  of 
the  statute,  as  interpreted  by  the  adjudications  that  we  have 
cited.  The  execution  was  not  against  her  nor  against  the  re- 
ceiver who  let  to  her.  But  it  was  against  the  executors.  The 
receiver  had  no  greater  or  other  title  than  that  of  the  execu- 
tors ;  and  no  right  to  let,  save  what  he  got  by  acquiring  their 
title.  It  was  either  under  their  title  that  Herring  held,  which 
was  a  title  subject  to  the  lien  of  the  judgment,  and  swept  away 
by  a  sale  under  execution  thereon  and  a  perfecting  of  the  sale 
thereon  by  taking  the  sheriff's  deed ;  or  it  was  under  the  title 
of  the  receiver,  which  was  a  title  posterior  to  the  lien  of  the 
judgment  and  equally  swept  away.  The  receiver  did  not  take 
strictly  nnder  the  executors,  but  he  took  only  their  right  and 
title ;  he  took  not  as  their  agent  or  servant,  but  he  took  as  rep- 
resenting their  testator  in  part,  and  those  interested  in  the  tes- 
tator's estate  in  part.  Spraker  v.  Cook  (supra)  shows  that 
an  exact  meaning  is  not  to  be  given  to  the  terms  *^  landlord"  and 
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"  tenant,"  in  applying  the  fourth  subdivision  of  the  twenty- 
eighth  section ;  tiiat  the  purchaser  is  a. landlord,  and  that  any 
one  in  possession  under  the  title  that  the  purchaser  has  acquired 
is  a  tenant)  within  its  scope. 

We  perceive  that  the  interest  in  real  estate  affected  by  the 
proceedings  is  a  leasehold  for  a  term  of  years.  Such  an  in- 
terest was  at  common  law  personal  property,  but  the  statutes 
of  this  State  have  for  some  purposes  modified  its  character. 
Estates  for  years  are  by  those  statutes  denominated  estates  in 
lands.  They  are  still  chattels  real,  and  are  not  classed  as  real 
estate  in  the  chapter  of  the  Revised  Statutes,  of  "  Title  to  Prop- 
erty by  Descent."  A  judgment  binds  and  is  a  charge  upon  the 
chattels  real  of  every  person  against  whom  the  judgment  is 
rendered.  We  will  not  say,  that  estates  for  years  in  the  hands 
of  executors  are  thus  bound  and  charged,  when  they  have  ac- 
quired them  as  the  property  of  their  testator,  though  the  judg- 
ment be  against  the  executors.  For  leases  for  years  of  a 
decedent  go  to  his  executor  or  administrator,  as  assets  for 
distribution,  and  vest  in  him  as  part  of  the  decedent's  personal 
property.  (JDeapardY.  ChurchiUy  63  N.  T.  199,  and  citations 
there  made.)  It  may  be  that  there  is  a  conflict  in  the  statutes 
pn  this  subject,  when  it  is  sought  to  apply  them  all  at  once  to 
such  a  state  of  facts  as  has  arisen  in  this  case.  If  there  be,  it 
is  not  needed  that  we  seek  to  allay  it  now.  The  creditor  re- 
covered and  docketed  his  judgment  against  the  executors,  be- 
fore the  appointment  of  a  receiver.  The  receiver  was  ap- 
pointed by  the  Supreme  Court.  He  was  not  appointed  on  the 
application  of  creditors.  His  duty  was  to  receive  rents  and 
profits  and  collect  personal  estate,  and  to  make  deposits  with  a 
trust  company.  He  stood  in  the  place  and  stead  of  the  execu- 
tors for  the  benefit  of  those  in  any  wise  interested  in  the 
estate  of  the  testator.  He  was  not  in  hostility  to  the  judgment 
creditor.  When  the  creditor  had,  by  an  order  duly  made  by 
the  surrogate,  issued  his  execution  to  the  sheriff,  commanding 
him  to  collect  it  out  of  the  assets  and  personal  property  of  the 
testator  in  the  hands  of  the  executors  at  the  time  when  the 
judgment  was  docketed,  the  Supreme  Court  then  gave  leave 
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that  the  execution  be  levied  and  enforced  upon  any  assets  or 
property  in  the  hands  or  under  the  control  or  possession  of  the 
receiver,  or  of  the  executors,  which  were  of  or  belonging  to 
the  testator. 

This  order,  made  by  the  same  court  which  had  appointea  the 
receiver,  justified  the  levy  upon  this  leasehold  estate;  and 
when  the  levy  was  after  that  made,  established  it  as  a  binding 
charge  upon  that  estate,  as  fully  as  the  judgment  could  have 
been  had  it  been  rendered  against  the  testator.  It  did  more 
than  that ;  in  effect,  it  made  it  an  execution,  not  only  against 
the  defendants  named  in  the  judgment,  but  against  the  re- 
ceiver also.  He  was  by  the  operation  of  the  order,  though  not 
in  terms,  yet  in  substance,  the  person  against  whom  the  exe- 
cution was  issued.  The  levy  and  sale  under  it,  and  the  per- 
fecting of  the  sale,  took  place  before  the  lease  by  the  receiver 
to  Herring.  Thus  her  possession  was  taken  under  a  title  that 
was  subordinate  to,  or  extinguished  by,  the  judgment,  execu- 
tion and  order,  sale  and  deed.  We  see  no  reason  why  the 
facts  do  not  bring  the  case  within  the  principle  of  the  adju- 
dications that  we  have  cited.  If  so,  the  justice  of  the  Marine 
Court  had  jurisdiction  of  the  subject-matter,  of  the  persons 
and  of  the  case,  and  should  not  have  been  prohibited  from 
exercising  it. 

The  judgment  appealed  from  should  be  reversed* 

All  concur. 

Judgment  reversed. 


Matilda  W.  Stevens,  Administratrix,  etc.,  Appellant,  v.  The 
Mayor,  Aldermen  and  Commonalty  of  the  Crrr  of  Nbw 
York,  Respondent. 

Altboagh  it  Ib  only  requisite  that  a  complaint  sliall  contain  facts  constitut- 
ing a  cause  of  action,  and  tlie  court  will  give  the  relief  to  which  those 
facts  entitle  the  plaintiff;  whether  legal  or  equitable,  and  so  the  com- 
plaint maj  be  framed  with  a  double  aspect,  jet  the  plaintiff  can  have  no 
relief  that  is  not  "  consistent  with  the  case  made  by  his  complaint  and 
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embraced  within  the  iseue."  (Code  of  Piocedaie,  §  275 ;  Code  of  Civil 
Procedare,  §  1207.) 

The  plaintiff,  therefore,  mast  establish  the  allegations,  and  if  they  war- 
rant legal  relief  only,  he  cannot  have  equitable  relief  apon  the  evidence. 

Plaintiff's  complaint  alleged  in  sabstance  that  prior  to  July,  1806,  he  was 
the  owner  of  certain  premises  in  the  city  of  New  York,  part  of  an  old 
street  which  had  been  closed  and  a  new  street  opened,  of  which  fact  and 
of  his  title  plaintiff  was  ignorant ;  that  defendant  sold  said  premises  at 
public  auction,  and  thereafter  applied  to  the  plaintiff  for  a  release  and 
conveyance  of  his  title,  at  the  time,  '*  fraudulently  and  with  intent  to 
deceive,"  keeping  concealed  from  him  tiie  facts,  and  falsely  informing 
him  that  he  had  some  slight  claim,  a  mere  equitable  one  of  no  value, 
and  "  that  the  plaintiff,  misled,  deceived  and  induced  by  such  fraudulent 
concealment  and  such  false  and  fraudulent  statements  and  misrepre- 
sentations, which  he  believed  to  be  true,  executed  and  delivered  such 
release  without  any  consideration."  That  the  premises  so  conveyed 
were  worth  $200,000,  and  judgment  was  demanded  for  that  amount. 
The  answer  denied  the  allegations  of  fraud,  and  the  referee  found  in 
fkvor  of  defendant.  Eeld,  that  the  action  was  ohe  at  law  only,  and 
plaintiff  not  having  sustained  the  allegations  of  the  complaint,  a  judg- 
ment for  defendant  was  proper,  although  the  case  may  have  presented 
matters  of  equitable  cognizance. 

(Argued  February  2,  1881 ;  decided  March  1, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  June  18,  1880,  affirming  a  judgment  in  favor  of  defend- 
ant, entered  upon  the  report  of  a  refei'ee. 

This  action  was  originally  brought  by  Russell  D.  Miner;  he 
haying  died  during  its  pendency,  the  present  plaintiff,  as  ad- 
ministratrix, with  the  will  annexed,  was  substituted. 

The  complaint  alleges  in  substance  that  prior  to  July,  1866, 
plaintiff  was  the  owner  of  certain  premises  which  were  de- 
scribed, situate  in  the  city  of  New  York,  which  were  a  portion 
of  a  street  that  had  been  closed,  and  a  new  street  (Seventy- 
eighth)  opened,  and  thus  the  premises  were  relieved  from  the 
public  easement ;  that  plaintiff  was  ignorant  of  these  facts. 
The  complaint  then  proceeds  as  follows : 

"That,  in  May,  1866,  the  defendants  offered  for  sale  at 
public  auction  certain  lands  adjoining  the  said  old  street,  and 
included  in  such  sale  the  promises  before  described,  and*  that 
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one  or  more  of  the  purchasers  declined  to  take  title,  on  the 
ground  that  the  plaintiff,  and  not  the  defendants,  was  the 
owner  of  such  premises ;  and  that  thereupon  defendants  em- 
ployed an  agent  to  obtain  for  them  the  plaintiffs  title,  of  all 
which  plaintiff  was  ignorant  until  May,  1869. 

"  That  in  July,  1866,  the  defendants  applied  to  the  plaintiff 
for  a  release  and  conveyance  of  his  title,  and  at  the  time  of 
such  application,  fraudulently,  and  with  intent  to  deceive  the 
plaintiff,  kept  concealed  from  him  the  fact  of  the  opening  of 
Seventy-eighth  street,  and  also  the  closing  of  the  old  street 
And,  farther,  falsely  informed  the  plaintiff  that  he  had  some 
slight  claim  to  the  said  portion  of  said  street,  but  that  it  was  a 
mere  equitable  claim,  and  of  no  value,  and  asked  him  to  exe- 
cute a  release  or  deed  thereof.  And  that  the  plaintiff,  misled, 
deceived  and  induced  by  such  fraudulent  concealment  and  such 
false  and  fraudulent  statements  and  misrepresentations,  which 
he  believed  to  be  true,  and  relied  upon,  executed  and  delivered 
such  release  without  any  consideration.  And  that  the  defend- 
ants, then  and  there  presented  and  left  with  him  $25  for  his 
trouble,  in  spite  of  his  remonstrance  that  it  was  no  trouble  at 
all." 

That  at  the  time  of  executing  such  release,  the  premises 
were  worth  $200,000,  and  judgment  was  asked  for  this  amount. 

Defendants  answered  denying  the  allegation  of  the  complaint 
of  ownership  in  the  plaintiff,  and  all  the  allegations  of  fraud 
and  concealment.  The  referee  found  the  execution  and  de- 
livery of  the  deed  by  Miner,  but  that  it  was  executed  "  without 
any  false  representations  of  any  kind  being  made  by  defend- 
ants, or  any  of  their  agents,  to  said  Miner,  and  without  any  fraud 
or  deceit  or  fraudulent  intent,  concealment  or  procurement  of 
any  kind,"  and  thereupon  directed  judgment  dismissing 
the  complaint.    Judgment  was  entered  accordingly. 

Further  facts  appear  in  the  opinion. 

T.  M.  Tyng  for  appellant.  The  only  distinction  the  statute 
makes  between  legal  and  equitable  causes  of  action  is  as  to  the 
place  and  manner  of  trial.    (Code  of  Civil  Procedure,  §  1207.) 
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The  court  must  award  the  judgment  required  by  the  proof 
and  findings.  {Tyng  v.  Com.  W.  Co.,  58  N.  Y.  308 ;  Mar- 
gruff  V.  Muir^  57  id.  155  ;  Whittlesey  v.  Ddaney^  73  id.  571- 
678 ;  Welles  v.  Yates,  44  id.  525-531.)  The  bargain  here 
was  so  unconscionable  and  of  such  gross  inequality  as  naturally 
to  lead  to  the  presumption  of  fraud.  (Story's  Equity,  §§  244, 
245,  246 ;  Willard's  Equity,  202,  203 ;  Kerr  on  Fraud,  etc., 
186-190  ;  Chesterfield  v.  Jansen,  2  Ves.  Sr.  125  ;  Pamielee 
V.  Ccmieron,  41  N.  Y.  392  ;  Osgood  v.  FranJdin,  2  Johns. 
Ch.  1 ;  Dvmm,  v.  Chambers,  4  Barb.  376  ;  AUore  v.  Jewell,  4 
Otto,  507.)  The  referee  erred  in  his  conclusion  that  the  strik- 
ing difference  in  the  general  capacity  and  intelligence  of  the 
contracting  parties  was  ^*  of  no  consequence."  {Hallet  v.  Col- 
lins, 10  How.  [U.  S.]  174 ;  Sears  v.  Shafer,  1  Barb.  408 ; 
Whdany.  Collins,  3  Cow.  537;  Perry  on  Trusts,  160,  161.) 
The  ambiguity  of  the  deed  is  a  strong  badge  of  fraud.  (  Wis- 
wdU  V.  HvU,  3  Paige,  313  ;  Sears  v.  Shafer,  1  Barb.  408.) 
It  was  not  necessary  that  plaintiff  should  affirmatively  prove 
that  Mr.  Biker,  when  he  made  the  concededly  false  representa- 
tions, knew  them  to  be  false  and  made  them  ani7no  furandi. 
{Beardsley  v.  DunsUy,  69  N.  Y.  577,  581 ;  Welles  v.  Tales, 
44  id.  525,  529.)  Assuming  that  the  present  is  an  equitable 
action,  and  that  the  facts  and  circumstances  proved  by  the 
plaintiff,  and  found  by  the  referee  at  his  request,  constitute 
fraud  cognizable  in  a  court  of  equity,  plaintiff  was  entitled  to 
a  judgment  fastening  a  trust  upon  the  proceeds  realized  by  the 
defendant  upon  the  sale  of  her  testator's  land,  and  requiring 
the  defendant  to  account  for  and  pay  the  same  over  to  her, 
with  interest.  (Perry  on  Trusts,  §§  161, 163, 166-168, 171;  WdLs 
V.  Yates,  44  N.  Y.  525  ;  Lavyren^e  v.  Conklin,  17  Hun,  228 ; 
Hill,  on  Trustees,  chap.  2,  marg.  pp.  144,  174.)  The  court 
could  not  infer  an  intent  to  exclude  from  the  grant  to  David 
Wagstaff  the  fee  of  the  contiguous  half  of  the  old  streets. 
{Miner  v.  The  Mayor,  5  J.  &  S.  171.) 

Francis  Lynde  Stetson  for  respondent.     No  principle  of 
public  policy  requires  the  extension  of  lot  143  to  the  center  of 
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the  road,  as  it  had  already  been  ascertained  and  declared  to  be 
the  public  policy  of  this  State  that  the  fee  of  the  highways  in 
the  city  of  New  York  should  be  held  by  the  municipality  and 
not  by  adjoining  proprietors.  (Laws  of  1691,  chap.  18;  1 
Smith  &  Li V.  18;  Laws  of  1789,  chap.  61;  1  Greenleaf,  441; 
Laws  of  1793,  chap.  42,  §  3 ;  3  Greenleaf,  53-54;  Draie  v. 
//.  i?.  a.  B.  Co.,  7  Barb.  508-536;  Bartow  v.  Drover,  5 
Duer,  130-141;  Hay  ward  v.  Mayor,  3  Seld.  314.)  There  is 
nothing  in  the  situation  of  the  premises  granted,  or  of  the 
grantors,  or  in  the  terms  of  the  grant,  to  lead  to  the  conclusion 
that  it  was  the  intent  of  the  parties  to  this  grant  that  it  should 
operate  in  conflict  with  the  prevailing  public  policy,  and  divest 
the  municipality  of  its  absolute  ownership  of  these  streets. 
{French  v.  Carhart,  1  N.  Y.  96-103 ;  Blossom  v.  Cf-rtjin,  13 
id.  569-574 ;  Hutchins  v.  Hehhard,  34  id.  24 ;  Higirihothani  v. 
Stoddard,  72  id.  94.)  The  street  is,  by  measurement,  excluded 
from  the  parcel  granted.  {Higinbotham  v.  Stoddard,  72  N. 
Y.  94-99  ;  Hammond  v.  McLaMin,  1  Sandf .  222, 341 ; 
Bevere  v.  Lcona/rd.  1  Mass.  91 ;  Codman  v.  Evans,  1  Allen, 
443 ;  Chapman  v.  Edwards,  3  id.  512 ;  Brainard  v.  Boston 
<&  N.  T.  Cent,  12  Gray,  407.)  The  fact  that  the  street  on 
the  south  is  excluded  from  the  lot  granted  by  the  coloring  of 
the  map  may  be  considered  in  ascertaining  the  intent  o.f  the 
grantor.  {Townsend  v.  Hayt,  61  N.  Y.  656.)  The  grantors 
were,  under  the  recognized  public  policy,  authorized  and  ex- 
pected to  own  the  fee  of  the  streets ;  it  cannot  be  supposed 
that  as  between  them  and  one  of  their  citizens,  any  grant  was 
understood  as  violating  this  principle.  (^Bartow  v.  Draper,  5 
Duer,  130-143 ;  Beckett  v.  Corp,  of  Leeds,  Law  Eep.,  7  Ch. 
App.  421  ;  Weimore  v.  Story,  22  Barb.  439  et  seq.  /  Dunham 
Y.Wmams,  37  N.  Y.  ?5 1-252;  Tovmsend  y.  Hayt,  51  id. 
656 ;  English  v.  Brennan,  60  id.  609 ;  White's  Bank  of 
Buffalo  V.  Nichols,  64  id.  65  ;  Mott  v.  MoU,  68  id.  246.)  The 
complaint  presents  a  clear  case  of  a  common-law  action  for 
deceit.  (Cooley  on  Torts.  475 ;  Bayard  v.  Malcolm,  I  Johns, 
453;  2  id.  550;  Th(mas  v.  Beehe,  25  N.  Y.  244;  Wit- 
nuxrk  v.  Herman,  12   J.   &    S*    144-146;    Sparma/an   v. 
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£eim,  id.  168-168.)  The  prayer  for  relief  should  be  eon- 
Bidered  in  ascertaining  the  meaning  of  the  complaint. 
(Old  Code,  §  142,  subd.  8  ;  new  Code,  §  481.)  A  party  de- 
frauded in  any  contract  has  his  choice  of  remedies.  (  Whitney 
V.  AUaire,  4  Den.  554-558  ;  Kennedy  v.  Thorp,  51  N.  Y. 
174 ;  Morris  v.  Jiexford,  18  id.  552 ;  Bank  of  JSeloit  v. 
JSealey  34  id.  473 ;  Kinney  v.  Kiemany  49  id.  164.)  Bnt  even 
thongh  the  prayer  for  relief,  standing  alone,  might  not  deter- 
mine the  natnre  of  the  action,  it  is  so  consistent  with  all  the 
all^ations  of  the  complaint  as  to  fortify  the  conclusion  that 
this  is  purely  an  action  at  law  for  deceit.  {Chra/oes  v.  Spier, 
58  Barb.  849 ;  Long  v.  Warren,  68  N.  Y.  426,  427.)  This 
action,  being  one  for  deceit,  can  be  sustained  only  upon  proof 
of  the  several  allegations  of  the  complaint,  charging  that  the 
defendants  falsely  misrepresented  or  fraudulently  concealed 
facts  with  intent  to  deceive,  the  plaintiff  implicitly  relying 
thereon.  {Marsha  v.  J^owler,  7  Hun,  237 ;  Marsh  v.  FaZker^ 
40  N.  Y.  562 ;  Oherkmder  v.  Spiess,  45  id.  175 ;  Meyer  v. 
Amidon,  id.  169 ;  Suhbell  v.  Mei-ga,  50  id.  480 ;  Hawkins  v^ 
Palmer,  57  id.  664;  Hammond  v.  Pennock,  61  id.  145,  151 ; 
Still  V.  LitUs,  63  id.  427 ;  Duffany  v.  Ferguson,  66  id.  482  ; 
/.  P.  cfe  C.  B.  B.  Co.  V.  Tyng,  6S  id.  66S ;  Hay  craft  v. 
Creasy,  2  East,  92 ;  State  Bank  v.  Hamilton,  2  Ind.  457, 464 ; 
Fa/ribavU  v.  Suter,  13  Minn.  223-231 ;  Brooks  v.  Hamilton, 
id.  26;  Batsford  v.  WUsan,  1^  111.  132;  Taylor  \.  Leith, 
26  Ohio  St  428  ;  Moore  v.  Noble,  63  Barb.  425 ;  Weed  v. 
Case,  66  id.  634 ;  Ma/rsh  v.  Falker,  40  id.  662-565 ;  Meyer  v. 
Amidon,  45  id.  169-171 ;  HiMeU  v.  Meigs,  50  id.  480-491 ; 
Spa/rmamny.  Keim,  12  J.  &  S.  163;  Ellis  v..  Andrews,  56 
N.  Y.  88 ;  Duffany  v.  Ferguson,  66  id.  482 ;  Kerr  on  Frauds, 
57,  82,  88,  87,  90 ;  Flwell  v.  Chamberlain,  4  Bosw.  321-335 ; 
Bronson  v.  Wima^,  8  N.  Y.  182, 186,  189.)  The  testimony 
of  John  H.  and  Samuel  Biker,  negativing  the  existence  of  a 
fraudulent  intent  was  competent  and  material.  {Seymou/r  v. 
Wilson,  14  If.  Y.  667-869 ;  ForbesY.  WaUer,  25  id.  430-^39 ; 
McKovm  V.  Huml&r,  80  id.  625-628 ;  Bedell  v.  Chase,  34  id. 
386-888;  Thurston  y.  C(ymeU,  3a  id.  281-287;  CorOand  Co. 
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V.  Herkimer  Co.,  44  id.  22-26 ;  Fiedler  v.  Darein,  50  id.  437- 
443;  KerravM  v.  People,  60  id.  221-229.)  No  provision  of 
the  Code  relieves  the  plaintiff  from  proving  the  case  stated  in 
his  complaint,  or  permits  him,  upon  allegations  of  fraud, 
to  recover  for  surprise  or  mistake.  {Hotop  v.  Neidig,  17 
Abb.  832;  Peck  v.  Root,  5  Hun,  547;  ShcrH  v.  Barry, 
58  Barb.  177;  Degraw  v.  Elmore,  50  N.  T.  1 ;  Ross  v. 
Mather,  51  id.  108;  Dudley  y.  Scranton,  57  id.  424; 
Barnes  v.  Quigley,  59  id.  265 ;  MoMichad  v.  Kilmer,  76  id. 
36;  §  1207  of  the  Code  of  Civil  Procedure;  §  275  of  the  old 
Code ;  Towle  v.  Jones,  1  Robt.  87 ;  Ryder  v.  Jenny,  2  id.  56  ; 
Boardmam,  v.  Da/oidson,  7  Abb.  [N.  S.]  439 ;  Cowenhoven  v. 
City  of  Brooklyn,  38  Barb.  9-13 ;  Combs  v.  Dunn,  56  How. 
Pr.  169 ;  Beach  v.  Eager,  3  Hun,  610 ;  Lewes  v.  MoU,  36  N. 
Y.  395 ;  Bradley  v.  Aldrich,  40  id.  504 ;  Arnold  v.  Angell, 
62  id.  508;  PeopU  v.  Denison,  19  Hun,  137,  146,  147; 
affirmed,  Ct.  of  App.)  No  judgment  lean  be  given  by  reason 
of  section  120  of  the  Code  of  Civil  Procedure  which  could  not 
previously  have  been  granted  upon  some  well-defined  and 
settled  principle  of  relief  at  law  or  in  equity.  {Heywood  v. 
The  City  of  Buffalo,  14  N.  Y.  534,  540 ;  Bouton  v.  City  of 
BrooHyn,  7  How.  Pr.  198-205 ;  Chemical  Bank  v.  Mayor, 
1  Abb.  79-80 ;  N.  Y,  L.  Ins,  Co,  v.  Supervisors,  4  Duer, 
,192-199;  NeustadtY.  JoU,  2  id.  530;  Peters  \,  Delaplaine, 
49  N.  T.  362,  369,  370;  1  Wait's  Pr.  27-28.)  There  is 
nothing  in  the  complaint  to  suggest  that  damages  will  not 
fully  compensate  the  plaintiff,  or  that  the  defendants  are  not 
able  to  respond  in  damages,  nor  is  there  any  charge  nor  claim 
of  a  trust  fund,  nor  any  prayer  for  any  relief  which  a  court  of  law 
could  not  grant  upon  due  proof  of  the  facts  charged.  {Bradley 
V.  Boseley,  1  Barb.  Ch.  125,  128.)  The  proofs  and  judgment 
must  conform  to  the  pleadings  in  a  suit  in  equity,  as  well  as  in 
an  action  at  law.  {Brantingham  v.  Brantingham,  12  N.  J.  Eq. 
160-163 ;  Boyt  v.  ffoyt,  27  id.  402 ;  28  id.  486 ;  Bailey  v.  Ryder, 
10  N.  Y.  363-370 ;  Rome  Exchange  Bank  v.  Ean^,  1  Keyes, 
588-592;  Rale  v.  Omaha  Nat,  Bank,  7  J.  &  S.  207;  af- 
firmed,  64  N.  Y.  550.)    A  bill  in  equity  charging  actual  fraud 
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must  be  sustained  by  proof  of  actual  fraud.  {Price  v.  JSer- 
ringtofiy  3  MaoN.  &  Gord.  486,  498-9  ;  Fen^ahy  v.  Hobaon^  2 
Phillips'  Ch.  259;  GIoscoUy,  Lang^  id.  310;  Montesquieu 
V.  Scmdysj  18  Ves.  302 ;  Burdette  v.  Hoyt^  11  Law  Times,  289 ; 
Hoyt  V.  Eoyt^  27  N.  J.  Eq.  399 ;  Pierce  v.  Brmafidd^  9  Ala. 
[N.  S.]  573 ;  Williams  r.  Sturdevant,  27  id.  598 ;  Leighton 
V.  OrarUy  20  Minn.  345;  1  Daniels'  Ch.  Pr.  [5th  ed.]  279; 
Chirsarv  v.  Belwarthy^  22  Eng.  L.  &  Eq.  1, 5,  7, 11 ;  3  H.  of  L. 
Cas.  742;  Fisher  v.  Boady,  1  Curt.  C.  C.  206,  211,  223; 
Eyre  v.  Potter,  15  How.  42,  56;  Graham  v.  B.  P.  Co:,  3 
Wall.  704 ;  WiswaU  v.  Hall,  3  Paige,  313 ;  TUUiighast  v. 
ChampLin,  4  R.  I.  173,  192,  202.)  A  complainant  in  equity, 
having  charged  actual  fraud  in  his  bill,  cannot  sustain  his  suit 
upon  other  incidental  allegations,  mingled  with  the  charges  of 
actual  fraud.  (Langdell  on  Equity  Pleading,  §  63 ;  TiUing- 
hast  V.  Champlvn,,  4  R.  I.  173,  201.)  Even  though  the  prayer 
of  the  complaint  were  to  be  considered  broad  enough  to  justify 
the  exercise  of  any  equitable  power  of  the  court  adapted  to  the 
allegations  of  the  complaint,  the  proof  failed  to  present  a  case 
for  equitable  relief  upon  any  ground.  (  TJ,  S.  v.  Arredondo, 
6  Pet.  691,  716;  Stewart  v.  O.  W,  Railway  Co.,  9  Dr.  &Sm. 
438 ;  Story's  Eq.  Jur.,  chap.  6,  p.  7 ;  id.,  §§  214, 245 ;  Mercier 
y.  Lewis,  39  Cal.  533;  Jaeger  v.  KeUey,  52  N.  T.  274; 
Sears  v.  Shafer,  1  Barb.  408 ;  BucUin  v.  BucTdin^  1  Keyes, 
145  ;  Ha/rrison  v.  Guest,  6  DeG.,  M.  &  G.  424 ;  8  H.  of  L.  Cas. 
481.)  The  difference  in  general  intelligence  between  the  par- 
ties constituted  in  the  present  case  no  ground  for  relief.  {Mamm» 
V.  Betterly,  21  Yt.  32 ;  Shelford  on  Lunacy  [2d  ed.],  350 ; 
Osmmd  v.  Fitzroy,  3P.'Wms.  129;  2  Am.  Rep.  327;  id.  39; 
Lewis  V.  Pead,  1  Ves.  Jr.  19;  Story's  Eq.  Jur.,  §  237 ;  Black- 
ford V.  Christiam,,  1  Knapp,  77 ;  AUore v.  Jewell,  4  Otto,  506 ; 
Howe  V.  Howe,  99  Mass.  89-99  ;  Nexsen  v.  Nexsen,  2  Keyes, 
229-231 ;  Hewlett  v.  Wood,  55  N.  T.  634.)  The  difference 
between  the  parties  in  the  special  infonnation  concerning  the 
subject-matter  was  not  in  this  case  of  the  degree  or  character 
which  would  have  justified  a  finding  that  fraud  had  been  prac- 
ticed.    {Lyon  ^.  Richmond,  2  Johns.  Ch.  51-60 ;  Marble  v. 
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Whitney^  28  N.  Y.  297,  308;  Jac6b%  v.  Mortrngey  47  id.  27; 
Spragvs  v.  Dud^  11  Paige,  480;  Damhmamm,  v.  SchvUmg^ 
75  N.  Y.  56,  63 ;  Story's  Eq.  Jur.,  §§  210,  212,  218,  252 ;  Ealr 
let  V.  CoUinSj  10  How.  [U.  S.]  174;  Stetthdmer  v.  KUlip,  75 
N.  Y.  282 ;  Long  v.  TForr^,  68  id.  426-431 ;  Bayley  v. 
Merrill,  Oro.  Jac.  886 ;  Sta/rr  v.  Bermett,  5  Hill,  303 ;  TflrfZ- 
^71^71  V.  Oreenej  3  Sandf.  437 ;  Toier  v.  Tbier,  31  Beav.  629.) 
The  conveyance  was  not  executed  under  any  circumstances  of 
fraudulent  surprise.  (Story's  Eq.  Jur.  120;  id.,  §  251,  note  5; 
JSdrl  of  Bath  and  Montague^s  Case,  3  Ch.  Cas.  66 ;  §  251,  p.- 
262 ;  Zong  v.  Warren,  68  K  Y.  426 ;  Tollman  v.  Oreene,  3 
Sandf.  437 ;  Hall  v.  Perhms,  3  Wend,  626 ;  Livingston  v. 
Peru  Iron  Co,,  2  Paige,  390.)  Intent  to  deceive  and  knowl- 
edge of  falsity  were  material  issues  in  the  case,  and  it  was  com- 
petent for  the  inculpated  peirsons  to  disprove  such  intent  or 
knowledge  by  testifying  to  the  state  of  mind  in  which  they 
were  at  the  indicated  time.  {McKown  v.  Hv/rUer,  30  N.  Y. 
625-628;  Thurston  v.  Cornea,  38  id.  281-287;  Fiedler  v. 
Darrain,  50  id.  437-443 ;  Kerravns  v.  People,  60  id.  221-229 ; 
Barrett  v.  Western,  66  Barb.  206 ;  Ha/rdt  v.  SchuUing,  13 
Hun,  637 ;  Tm^ner  v.  Keller,  66  N.  Y.  66-69 ;  Chadwich  v. 
Fonner,  69  id.  404-407;  EiclUmeyer  v.  Bemsen,  38  id. 
206 ;  Bennett  v.  Lake,  47  id.  93 ;  Barnes  v.  Quigley,  69  id. 
265  ;  Union  Bh  v.  MoU,  10,Abb.  372-376.)  If  the  amend- 
ment to  the  complaint  proposed  by  plaintiff  changed  the  cause 
of  action,  and  that  was  its  only  object,  the  referee  had  no  power 
to  authorize  it.  {Bush  v.  TiU&y,  49  Barb.  699-605 ;  Sochr 
stetter  v.  Isaacs,  44  How.  495 ;  Chittenamgo  Cotton  Co.  v. 
Stewart,  67  Barb.  423 ;  Sinclair  v.  NeiU,  1  Hun,  85 ;  Jodyn 
V.  Joslyn,  9  id.  388 ;  Riley  v.  Conoin,  17  id.  697 ;  Bockes  v. 
Ijmsing,m^.Y.m) 

Dantoeth,  J.  The  names  of  actions  no  longer  exist,  but 
we  retain  in  fact  the  action  at  law  and  the  suit  in  equity.  The 
pleader  need  not  declare  that  his  complaint  is  in  either ;  it  is 
only  necessary  that  it  should  contain  facts  constituting  a  cause 
of  action,  and  if  these  facts  are  such  as  at  the  common  law  his 
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client  would  have  been  entitled  to  judgment,  he  will  under 
the  Ck)de  obtain  it.  If  on  the  other  hand  they  establish  a  title 
to  some  equitable  interposition  or  aid  from  the  court,  it  will  bo 
given  by  judgment  in  the  same  manner  as  it  would  formerly 
have  been  granted  by  decree.  So  the  complaint  may  be  framed 
with  a  double  aspect  (  Wheelock  v.  Lee^  74  N.  T.  500 ;  Hale 
V.  Omaha  Nat,  BcmJc^  49  id.  626;  Bradley  y.  Aldrich,  40 
id.  512 ;  Stemherger  v.  McGovem^  66  id.  12 ;  Margraf  v. 
MuItj  57  id.  159);  but  in  every  case  the  judgment  sought 
must  be  warranted  by  the  facts  stated.  For  as  was  said  in 
Dobaori  v.  Pearce  (12  li".  T.  156),  "  the  question  is,  ought  the 
plaintiff  to  recover,"  or  as  in  Crary  v.  Goodman  (id.  266), 
"  whether  according  to  the  whole  law  of  the  land  applicable  to 
the  case  the  plaintiff  makes  -out  the  right  which  he  seeks  to 
establish  T'  It  is  only  when  he  fails  in  doing  this  that  he  can 
be  treated  as  one  making  a  false  clamor.  But,  notwithstand- 
ing the  liberality  of  the  law  wliich  permits  this  construction, 
the  plaintiff  can  have  no  relief  that  is  not  "  consistent  with 
the  case  made  by  his  complaint  and  embraced  within  the  issue." 
(Code,  §  275.)  He  must,  therefore,  establish  his  allegations 
{SdUer  v.  Ham,  31  N.  Y.  321 ;  Bradley  v.  Aldric/i,  40  id. 
504;  Hey  wood  v.  Buffalo^  14  id.  540),  and  if  they  warrant 
legal  relief  only,  he  cannot  have  equitable  relief  upon  the  evi- 
dence. He  must  bring  his  case  within  the  allegations  as  well 
as  within  the  proof .  (Bradley  v.  Aldt^ich^  40  N.  Y.  504; 
Arnold  v.  AngelZ^  62  id.  508 ;  People^ %  Bank  v.  Mitchell^  73 
id.  415.)  And,  notwithstanding  the  very  learned  and  extended 
arguments  advanced  upon  this  appeal,  we  think  the  case  must 
be  decided  upon  the  application  of  these  rules.  First,  it  is 
quite  evident  that  the  plaintiff  at  the  outset,  and  before  com- 
mencing his  action,  conceived  himself  entitled  to  damages  and 
nothing  else.  For  in  compliance  with  the  statute  in  that  re- 
spect he  gave  notice  of  his  claim  to  the  comptroller  and  de- 
manded "  payment  of  the  sum  of  $200,000  as  damages  for  the 
fraudulent  obtaining  and  using  of  the  deed  or  l-elease,"  men- 
tioned in  the  complaint.  This  being  refused  and  action  com- 
menced, the  allegations  in  the  complaint  are  to  the  same  effect. 
SiGKEM  —  Vol,  XXXIX,       39 
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Thej  describe  the  property  conveyed  by  the  deed  and  charac- 
terizing the  application  for  it  as  fraudulent,  declare  that  at  that 
time  the  defendant  was  informed  the  property  belonged  to 
Miner ;  that  he  was  ignorant  thereof,  and  that  the  defendant 
fraudulently  and  with  intent  to  deceive  and  defraud  the  plaint- 
iff out  of  his  aforesaid  property  fraudulently  kept  concealed 
from  the  plaintiff  "  the  fact  of  the  opening  of  Seventy-eighth 
street,  and  also  the  fact  of  the  closing  of"  a  certain  other 
street  (both  material  to  his  title) ;  that  at  the  same  time  it 
falsely  informed  and  represented  to  him  that  he  had  some 
slight  claim  to  the  said  portion  of  said  street,  but  that  it  was 
a  mere  equitable  claim  and  of  no  value ;  that  misled,  deceived 
and  induced  by  such  fraudulent  concealment,  and  such  felse 
and  fraudulent  statements  and  misrepresentations  as  to  the  said 
property,  his  interest  therein  and  the  value  thereof,  and  be- 
lieving the  same  to  be  true  and  relying  thereon,  and  without 
consideration,  he  executed  and  delivered  to  the  defendant  the 
said  deed  or  release ;  that  his  interest  so  conveyed  was  worth 
$200,000,  and  for  that  sum  judgment  is  demanded.  If  these 
allegations  were  admitted  to  be  true,  or  the  defendant  failed 
to  answer,  the  plaintiff  would  be  entitled  to  recover,  and  the 
only  proceeding  consequent  on  such  admission  would  be  an  as- 
sessment of  damages.  But  so  far  from  that,  the  defendant 
answered  and  by  denial  took  issue  upon  the  averments.  For 
the  trial  of  the  issues  so  formed  a  jury  was  the  appropriate  tri- 
bunal, and  we  find  that  it  was  resorted  to.  (5  J.  &  S.  171.) 
Except  by  consent  of  both  parties  it  must  have  been  again 
sought ;  but  such  consent  was  given  and  we  have  now  before 
us  the  proceedings  upon  a  trial  before  a  referee.  His  decision 
is  to  be  treated  like  the  verdict  of  a  jury,  and  upon  every  issue 
he  has  found  in  favor  of  the  defendant.  He  finds  there  was 
no  fraud  practiced,  no  fraudulent  contrivance  or  concealment, 
no  fraudulent  intent  on  the  part  of  the  defendant  or  its  agents. 
Besides  this,  actual  good  faith  is  established. 

The  whole  assumed  cause  of  action  is,  therefore,  taken  away. 
{Miller  v.  Barber^  66  N.  Y.  658 ;  Arnold  v.  Angelly  62  id. 
508;  lAmgv.  Warren,  68  id.  426;  Thomas  y.  B^ebe,  25  id. 
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244.)  Indeed  it  is  shown  to  have  had  no  existence.  The  Gen- 
eral Term,  by  whom  the  evidence  is  weighed  and  examined,  have 
approved  the  findings  of  the  referee,  and  the  judgment  di- 
rected by  him  has  been  aflSrmed.  These  findings  having  been 
made  upon  conflicting  evidence,  or  evidence  altogether  in  favor 
of  the  defendant,  are  conclusive  upon  this  court.  ( Quincey  v. 
White,  63  N.  T.  370 ;  Leona/rd  v.  N.  Y.,  etc.,  Tel.  Co.,  41  id.  544, 
668;  StUweU  v.  Mutual  Life  Ins.  Co.,  72  id.  385.)  Nor  do 
we  find  that  any  error  was  committed  by  the  referee  in  refus- 
ing additional  findings  at  the  request  oi  the  plaintiff.  The 
questions  presented  were  either  included  in  the  findings  already 
made,  or  depended  upon  inferences  to  be  drawn  from  evidence 
not  conclusive,  and  in  neither  case  can  those  exceptions  be  sus- 
tained. {Andrews  v.  Raymond,  58  N.  Y.  676.)  Notwitli- 
standing  this  brief  statement  of  our  conclusion,  we  have  been 
compelled,  in  arriving  at  it,  to  examine  the  entire  evidence  and 
the  elaborate  and  interesting  briefs  of  counsel ;  and  in  view  of 
the  appellant's  position,  that  the  case  presented  matters  of 
equitable  cognizance,  it  may  be  not  improper  to  state  that  it 
seems  to  us  far  from  clear  that  the  circumstances  are  such  as 
to  require  the  strictness  of  the  conmion  law  to  be  abated,  or  that 
upon  pleadings,  however  framed,  the  plaintiff  could  recover. 
Thfere  was  actual  possession  of  the  land  by  other  parties,  and 
as  it  now  seems,  equities  affecting  the  conscience  of  the  intes- 
tate, if  they  did  not  the  title,  and  these  circumstances  may 
have  led  to  that  prompt  and  almost  eager  compliance  with  the 
defendant's  application,  wliich  is  now  relied  upon  as  the  result 
of  fraud  or  imbecility.  But  without  regard  to  such  considera- 
tions and  upon  the  ground  before  stated,  we  think  that  the 
appeal' is  not  sustained,  and  that  the  judgment  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 
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James  S.  T.  Stranahan  et  al.  Appellants,  -y.  The  Sea  Yiew 
Railway  Compaitx'  of  Coney  Island,  Respondent. 

The  provision  of  tlie  general  railroad  act  (§  28,  chap.  140,  Laws  of  1850), 
giving  to  every  railroad  company  authority  to  oonstroct  its  road  across 
any  street  or  highway  which  the  route  of  its  road  shall  intersect,  was  not 
repealed  by  implication  by  the  acts  of  1869  and  1874,  providing  for  the 
laying  out  of  the  highways  or  avenues,  known  as  "  Ocean  Parkway  '* 
(chap.  861,  Laws  of  1869 ;  chap.  683,  Laws  of  1874).  so  far  as  it  pertains 
to  those  highways  ;  they  are  highways  within  the  meaning  of  the 
railroad  act,  and  railroads  have  the  same  authority  to  cross  them  as  they 
have  to  cross  other  highways. 

The  act  of  1871  (chap.  600,  Laws  of  1871),  declaring  that  "  no  railway  upon 
which  locomotive  steam  shall  be  used,  or  is  or  shall  be  authorized  or  in- 
tended  to  be  used  as  a  motive  power,"  shall  be  constructed  across  cer- 
tain avenues  therein  mentioned,  without  the  approval  of  the  State  en- 
gineer, has  no  application  to  that  portion  of  "Ocean  Parkway" 
constructed  under  said  act  of  1874. 

The  said  act  of  1871  has  reference  to  railroads  moving  cars  in  the  ordinary 
way  by  means  of  locomotive  engines,  it  does  not  include  railways  mov- 
iny  their  cars  by  a  propelling  rope  or  cable  attached  to  stationary  power. 

Accordingly,  held,  that  a  railroad  corporation  organized  under  'the  act  of 
1866  (chap.  697,  Laws  of  1866),  for  the  purpose  of  constructing  an 
elevated  railroad  to  be  operated  **  by  means  of  a  propelling  rope  or  cable 
attached  to  stationary  power,"  had  authority  under  the  said  provision  of 
the  general  railroad  act,  which  by  said  act  of  1866  is  made  applicable  to 
corporations  organized  under  it,  td  cross  that  portion  of  "  Ocean  Park- 
way "  constructed  under  the  act  of  1874,  which  was  intersected  by  the 
route  of  its  road. 

(Argued  February  3,  1881 ;  decided  March  1, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  December  30, 
1880,  which  affirmed  a  judgment  in  favor  of  defendant,  en- 
tered upon  a  decision  of  the  court  on  trial  at  Special  Term, 

This  action  was  brought  to  restrain  defendant  from  con- 
structing its  road  across  the  highway  or  avenue  in  Kings 
county  known  as  "  Ocean  Parkway." 

The  fkcts  appear  sufficiently  in  the  opinion. 
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B.  F.  Tracy  for  appellants.  The  declaration  of  the  act 
authorizing  the  construction  of  the  Ocean  Parkway  that  it  is  a 
highway,  means  only  that  it  is  a  highway  in  a  limited  sense, 
and  not  one  to  be  especially  made  subject  to  the  provisions  of 
the  general  railroad  act  (Laws  1850,  chap.  137),  as  to  the 
running  of  a  railroad  over,  along  or  upon  it.  (Laws  1874, 
chap.  583,  §§  2-11;  Laws  1875,  cHap.  489,  §§  8,  14;  Laws 
1876,  chap.  352,  §  7.)  The  land  embraced  in  the  Parkway 
having  been  acquired  and  taken  for  a  public  use  inconsistent 
with  its  use  for  railroad  purposes,  railroads  cannot  now  be  con- 
stnicted  across,  along  or  upon  it.  In  re  B.  (&A.  H.  M.  Co.y  53 
N.  T.  574,  578,  589 ;  In  re  City  of  Buffalo,  68  id.  167;  In 
re  RogK,  Water  Commrs.y  66  i(J.  413 ;  In  re  N.  T.  (&  B.  B.  R. 
Co.,  20  Hun,  201 ;  Mills'  Em.  Dom.,  chap.  6,  §  45.) 

Jesse  Johnaon  for  respondent.  The  defendant  has  the  right  to 
construct  its  road  across  the  highway  in  question.  (6  Edmunds' 
Statutes,  809,  §  2 ;  3  Edmunds'  Statutes  at  Large  [2d  ed.],  627 ; 
6  id.  367.)  Ocean  Parkway  is  a  highway,  within  the  meaning 
of  section  28  of  the  General  Railroad  Act.  (Laws  of  1874, 
§  1,  p.  781 ;  id.  788,  §.  7 ;  Washington  Cemetery  v.  Tlie  Pros- 
p$0t  Park  <k  Coney  Islamd  R,  R.  Co,,  68  N.  T.  591 ;  Matter 
of  the  N.  n  C.  (&  H.  R.  R.  R.  Co.,  77  id.  256,  259,  260.)  A 
provision  in  the  act  of  1874,  devoting  thirty  feet  on  either  side 
of  the  main  highway  to  court-yard  purposes,  has  no  relation  to 
or  effect  on  the  construction  of  railroads.  {Matter  of  Cominrs. 
of  Central  Park,  50  N.  Y.  493,  497.)  The  provision  that  '^  no 
building  or  erection  "  shall  be  placed  on  the  court-yard  states 
but  meagerly  and  imperfectly  the  rule  of  the  common  law  as 
to  highways.  ( Whetmore  v.  Tracey,  14  Wend.  250.)  It  can- 
not be  claimed  that  because  the  park  commissioners  have  the 
power  to  govern  and  control  the  highway  they  have  the  power 
to  prevent  railroads  from  crossing  it.  {Dunham  v.  Trustees 
of  Rochester,  5  Cow.  462 ;  Thompson  v.  Schoonmaker,  2  Seld. 
92 ;  1  Abbott's  Digest  of  Law  of  Corporations,  512,  beginning 
at  part  322.) 
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Eakl,  J.  The  determination  of  this  case  depends  upon  the 
construction  of  various  acts  of  the  legislature,  the  first  of  which 
is  the  act  chapter  861  of  the  Laws  of  1869,  entitled  "An  act 
to  lay  out  and  improve  a  public  highway  or  avenue  from 
Prospect  park,  in  the  city  of  Brooklyn,  toward  Coney  Island, 
in  the  county  of  Kings."  That  act  authorized  and  directed 
the  Brooklyn  park  commissioners  to  lay  out  a  public  highway 
or  avenue,  not  more  than  two  hundred  and  ten  feet  wide,  from 
Prospect  park  to  the  lands  of  the  Prospect  Park  Fair  Grounds 
Association,  and  to  acquire  lands  for,  and  to  open  and  grade 
the  same,  and  conferred  the  exclusive  charge  and  management 
of  the  same  upon  them  after  it  was  opened.  And  the  act  pro- 
vided that  no  buildings  or  other  erections,  except  porches, 
piazzas,  fences,  fountains  and  statuary,  should  remain  or  be 
placed  upon  the  avenue  within  thirty  feet  from  the  outside 
lines  thereof ;  which  space  on  each  side  of  the  avenue  should 
be  used  for  court-yards  only,  to  be  planted  with  trees  and 
shrubbery,  and  otherwise  ornamented  at  the  discretion  of  the 
respective  owners  or  occupants  thereof.  The  next  act  is  chap- 
ter 583  of  the  Laws  of  187i,  entitled  "  An  act  to  lay  out  and 
improve  a  public  highway,  or  avenue  and  concourse,  in  con- 
tinuation of  a  public  highway  or  avenue  heretofore  laid  out 
from  Prospect  park,  in  the  city  of  Brooklyn,  toward  Coney 
Island,  in  the  county  of  Kings."  That  act  authorized  and 
directed  the  park  commissioners  to  lay  out  and  improve  a  pub- 
lic highway  or  avenue,  commencing  where  the  avenue  opened 
under  the  prior  act  terminated,  of  the  same  width  as  that  ave- 
nue, and  continuing  the  same  across  Coney  Island  to  the  Atlan- 
tic Ocean ;  and  it  also  authorized  them  to  lay  out,  open  and 
improve  a  concourse  or  shore  road,  at  the  southerly  terminus  of 
the  avenue  thus  to  be  opened,  six  thousand  feet  in  length 
along  the  ocean  beach  and  five  hundred  feet  wide,  and  to  ac- 
quire the  lands  for  such  avenue  and  concourse;  and  it  placed 
the  avenue  and  concourse  under  their  exclusive  charge  and 
management.  The  act  also  contained  the  same  provisions  as 
to  the  land  on  each  side  of  the  avenue,  to  the  extent  of  thirty 
feet  in  width,  as  were  contained  in  the  prior  act 
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In  neither  of  the  acts  thus  far  cited  was  a  name  given  to  the 
aveune  authorized  to  be  constructed.  But  in  the  act  (chap. 
489  of  the  Laws  of  1875),  which  amended  the  act  of  1874,  the 
avenue  authorized  to  be  constructed  under  the  act  of  1874,  was 
called  the  "  Parkway."  In  the  amendatory  act,  the  commis- 
sioners were  authorized  to  lay  out  the  concourse  one  thousand 
feet  wide  instead  of  five  hundred  as  previously  authorized. 

The  act  of  1874  was  again  amended  by  the  act  (cliap.  362 
of  the  Laws  of  1876),  and  in  that  act  the  whole  avenue  from 
Prospect  park  to  the  ocean  is  caUed  the  Ocean  Parkway,  and 
by  that  naine  the  avenue  has  been  known. 

The  defendant  is  a  corporation  organized  in  1880,  under  the 
act  (chap.  697  of  tlie  Laws  of  1866),  which  is  an  act  supple- 
mentary to  the  general  railroad  act  of  1850.  That  act  author- 
izes the  formation  of  companies  for  constructing,  maintaining 
and  operating  railways  for  public  use  "  in  the  conveyance  of 
persons  and  property  by  means  of  a  propelling  rope  or  cable 
attached  to  stationary  power ;  "  and  it  confers  upon  the  com- 
panies organized  under  it  aU  the  powers  and  privileges,  and 
subjects  them  to  all  the  liabilities  mentioned  in  the  general 
railroad  act  of  1850,  so  far  as  comprised  in  the  first  twenty-six 
sections  and  the  twenty-eighth  section  thereof.  The  defendant's 
road  is  an  elevated  railroad,  and  prior  to  the  commencement  of 
this  action,  it  had  lawfully  constructed  its  road  on  each  side  of 
the  avenue  to  the  exterior  lines  thereof,  and  it  was  about  to 
construct  its  road  across  the- avenue  at  an  elevation  of  twenty- 
two  feet  above  its  surface  about  seven  hundred  feet  northerly 
of  the  concourse.  The  method  of  construction  intended  as 
found  at  the  Special  Term  was  as  follows:  ^'By  constructing 
a  bridge  (which  is  to  constitute  a  part  of  said  railroad)  of  iron 
or  steel  twenty-two  feet  above  its  surface  with  seventy  feet 
spans  and  having  supports  on  said  highway  on  either  side  of 
the  main  drives,  and  on  the  exterior  lines  thereof,  and  in  the 
portion  of  said  highway  or  avenue  by  said  acts,  provided  to  bo 
used  for  a  court  yard  on  either  side  thereot,  and  not  otherwise 
and  that  the  defendant  offers  to  build  said  bridge  in  such  an 
ornamental  manner  as  may  be  desired." 
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The  plaintiffs  commenced  this  action  to  restrain  the  con- 
struction of  the  railway  over  the  avenue,  and  now  contend 
that  they  were  improperly  defeated  in  the  court  below  for 
several  reasons  which  must  now  receive  consideration. 

The  general  railroad  act  of  1850  (chap.  137,  §  28),  gave 
every  railroad  company  -authority  to  construct  its  road  across 
any  street,  highway,  plank-road  or  turnpike  which  the  route  of 
its  road  shall  intersect,  and  the  defendant  has  the  benefit  of 
this  provision  by  virtue  of  the  act  of  1866.  The  plaintiffs 
contend  that  this  provision,  so  far  as  pertains  to  the  Ocean 
Parkway,  was  repealed  by  implication  by  the  acts  of  1869  and 
1874.  Repeals  by  implication  are  not  favored,  and  wo  can 
find  nothing  in  the  acts  referred  to  showing  a  legisla- 
tive intention  to  deprive  railroads  of  the  authority  to  cross  this 
liighway  which  they  have  to  cross  other  highways.  The  right 
to  cross  the  avenue  by  a  railroad  is  certainly  not  so  inconsistent 
with  the  right  of  the  public  to  use  it  for  the  purposes  intended 
by  the  acts  of  1869  and  1874,  that  the  two  rights  cannot  stand 
together.  We  cannot  say  even  that  the  crossing  proposed  will, 
to  any  great  extent,  mar  the  beauty  of  the  avenue  or  impair 
its  usefulness  for  the  purposes  intended. 

It  cannot  be  denied  that  the  Ocean  Parkway  is  a  highway. 
It  is  called  so  in  the  acts  of  1869  and  1874,  and  it  was  built 
and  is  maintained  like  other  streets  and  highways,  except  that 
it  is  placed  under  the  charge  of  the  park  commissioners  instead 
of  the  authorities  having  charge  of  other  highways.  While  it, 
doubtless,  has  an  intimate  connection  with  Prospect  park,  it 
is  no  part  of  the  park.  It  is  a  highway  within  the  meaning  of 
the  general  railroad  law. 

It  is  also  claimed  that  because  the  land  for  the  Ocean  Park- 
way has  been  acquired  for  one  public  use,  it  cannot  be  taken 
for  another  without  express  legislative  authority.  But  there 
is  express  legislative  authority.  It  is  found  in  the  provision 
of  the  act  of  1850,  above  cited,  and  hence  the  authorities  cited 
by  the  learned  counsel  for  the  plaintiffs  {In  re  City  of  Buffalo^ 
68  N.  Y.  167,  and  In  re  Boston  cfe  Albany  E.  R.  Co.^  53  id. 
674),  are  not  applicable. 
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The  defendant  can,  tlierefore,  build  its  railroad  over  this 
highway  unless  forbidden  by  something  contained  in  the  act 
(chap  609  of  the  Laws  of  1871).  That  act  provides,  that  "no 
railway  upon  which  locomotive  steam  shall  be  used,  or  is  or 
shall  be  authorized  or  intended  to  be  used  as  a  motive  power," 
shall  be  constructed  across  Flatbush  avenue,  Ocean  avenue. 
Coney  Island  Plankroad,  Coney  Island  boulevard,  Franklin 
avenue  boulevard,  the  Second,  Third,  Fourth  and  Fifth  ave- 
nues in  any  of  the  towns  of  Kings  county,  without  the  ap- 
proval of  the  State  engineer  as  provided  in  the  act.  It  is  un- 
disputed that  no  application  has  been  made  to  and  no  action 
taken  by  the  State  engineer  under  that  act.  The  defendant 
claims  that  the  act  has  no  application  to  that  portion  of  the 
Ocean  Parkway  over  which  it  proposes  to  construct  its  road, 
and  that  it  has  no  application  to  its  railway. 

The  Parkway  is  not  mentioned  in  that  act,  and,  looking  at 
the  act  alone,  it  is  diflScult  to  perceive  that  it  pertains  in  ahy 
way  to  the  Ocean  Parkway.  But  it  is  claimed  that  Coney 
Island  boulevard  is  the  same  highway  known  as  the  Ocean 
Parkway,  so  far  as  the  same  was  constructed  prior  to  the  act  of 
1871,  and  that  may  be  assumed.  That  act,  however,  has  no 
application  to  so  much  of  ^the  Ocean  Parkway  as  lies  south  of 
the  lands  of  the  Prospect  Park  Fair  Grounds  Association. 
That  part  was  constructed  after  1871,  under  the  act  of  1874. 
The  act  of  1871  had  reference  to  boulevards  and  avenues  then 
in  existence.  The  act  of  1874  was  not  an  amendment  of  the 
act  of  1869.  It  does  not  even  refer  to  that  except  for  the  pur- 
pose of  specifying  the  starting  point  of  the  highway  thereby 
authorized  to  be  constructed.  It  is  a  full  and  complete  act  by 
itself.  It  is  true  that  the  highway  authorized  to  be  constructed 
by  the  act  of  1874  is  a  continuation  of  that  authorized  to  be 
constructed  by  the  act  of  1869,  and  that  the  acts  are  quite 
similar,  and  that  each  places  the  highway  which  it  authorizes 
to  be  constructed  under  the  same  management  and  control. 
But  what  was  known  as  Coney  Island  boulevard  in  1871  did 
not  embrace  the  highway  which  the  defendant  proposes  to 
cross  with  its  railroad.  It  does  not  appear  that  the  continua- 
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tiou  of  the  Parkway  was  even  contemplated  before  1871,  or 
that  the  continuation  was  part  of  any  system  before  that  time 
devised-  We  are,  therefore,  unable  to  perceive  how  that  act 
can  be  niade  to  apply  to  this  case. 

But  there  is  still  another  answer  to  the  application  of  the 
act  of  1871  to  this  case.  That  act  only  applied  to  a  railway 
upon  which  locomotive  steam  shall  be  used  as  a  motive  power. 
It  plainly  has  reference  to  railways  moving  cars  in  the  ordinary 
way  by  means  of  locomotive  engines.  It  has  no  reference  to 
railways  moving  their  cars  in  any  other  way,  as  by  horses,  or 
by  a  propelling  rope  or  cable  attached  to  stationary  power,  the 
mode  of  moving  its  cars  proposed  by  the  defendant.  A  station- 
ary engine  is  not  a  locomotive  engine  and  does  not,  according 
to  general  understanding,  use  locomotive  steam.  Locomotive 
steam  is  such  as  is  used  in  a  locomotive  engine,  and  a  locomo- 
tive engine  is  one  which  moves  cars  by  its  own  forward  and 
backward  motion. 

We  are,  therefore,  of  opinion  that  the  decision  in  this  case 
was  plainly  right,  and  that  the  judgment  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


Jakes  D.  McCabe,  as  Administrator,  etc.,  Appellant,  v.  Moses 
F.  Fowler  et  al.,  Executors,  etc.,  Respondents. 

An  executor  is  not  a  gaarantor  of  the  safety  of  securities  in  his  charp^ 
belonging  to  the  estate ;  he  is  boand  simpljr  to  exercise  such  prudence 
and  diligence  in  the  care  and  management  of  the  estate  as  men  of  dis- 
cretion and  intelligence  in  general  employ  in  their  own  like  afiairs. 

N.,  in  his  life-time,  left  certain  United  States  bonds  in  the  hands  of  O.  for 
safe  keeping,  who  was  at  the  time  responsible,  of  good  character  and 
considered  entirely  trustworthy.  N.  died  in  1865,  leaving  a  will  by 
which  his  widow  was  appointed  executrix,  and  W.,  defendant's  testator 
executor.  The  latter  qualified,  the  former  did  not  until  after  the  death  of 
W.  The  bonds  were  converted  into  other  bonds  which  remained  in  the 
custody  of  O.  untU  W.  died  in  1871.     W.  also  left  securities  of  his  own 
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in  the  hands  of  0  After  the  death  of  W.  the  widow  of  N.  qualified  as 
executrix,  but  no  letters  teetamentarj  were  issued  to  her.  Her  attorney 
took,  cliarge  of  the  estate  ;  no  call  was  made  upon  0.  to  deliver  up  the 
bonds ;  after  his  death,  which  occurred  in  1875,  it  appeared  that  in  1874 
he  hypothecated  the  bonds  as  collateral  for  a  loan  made  to  a  firm  of  whicli 
he  was  a  member ;  said  firm,  including  O.,  were  insolvent.  In  an  action 
to  charge  the  estate  of  W.  with  the  amount  of  the  bonds  so  lost  to  the 
estate  of  N.,  held,  that  there  was  no  negligence  or  want  of  care  and 
vigilance  on  the  part  of  W.  such  as  would  authorize  a  vecoverj. 
Walton  V.  WaUan  (1  Keyes,  18;  2  Abb.  Pr.  [N.  S.]  428),  distinguished. 

(Argued  February  4,  1881 ;  decided  March  1,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  defendants,  entered  upon  a  decision  of  the  cx)urt,  on 
trial  without  a  jury. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

/.  T.  Williams  for  appellant.  Defendants'  testator  did  not 
exercise  that  care,  diligence,  prudence  and  caution  in  the  care, 
management  and  preservation  of  the  bonds,  which  he  was  by 
law  bound  to  exercise,  and  his  executors  are  liable.  (  WcUton 
V.  Walton,  2  Abb.  [N.  S.]  428 ;  1  Keyes,  15 ;  Montgomery 
V.  Dunning^  2  Bradf .  220 ;  Thompson  v.  Thompson,  1  Bradf . 
24 ;  Redfield  on  Wills,  889 ;  Bouv.  Law  Diet.,  art.  Negligence ; 
Powell  v.  Evens,  5  Ves.  838 ,  Caffrey  v.  Darby,  6  id.  487 ; 
Schidtz  Y.  Puh)er,  11  Wend.  361,  365;  Baskin  v.  Baskin,  4 
Lans.  90,  93,  94;  Dayton  on  Surrogates,  [3d  ed.]  294-7, 
519-520 ;  Brazier  v.  Clark,  5  Pick.  94 ;  4  Barb.  626 ;  King 
v.  Talbot,  40  N.  T.  76 ;  14  Hun,  291 ;  Orcut  v.  Orout,  3  Paige, 
459 ;  King  v.  King,  3  Johns.  Ch.  552.)  The  bonds  were  per- 
sonal property,  chattels  for  which  replevin  would  lie.  {Bovet 
V.  Masson,  1  Den.  69.)  Fowler's  liability  attached  at  the  time 
of  his  omission  or  neglect  to  have  the  bonds  secured  by  Odell 
and  remains  till  released,  and  his  representatives  must  answer 
for  it  from  his  assets  of  his  estate.  (  Walton  v.  Walton,  2  Abb. 
[N.  S.]  428;  1  Keyes,  15.)  Plaintiif  having  put  in  evidence 
his  letters,  issued  by  the  surrogate  of  this  county  under  seal  of 
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office  without  objection,  showed  a  prima  facie  right  to  bring 
the  action,  and  if  the  defendants  dispute  this  right  the  burden 
of  proof  is  on  them  to  impeach  the  letters,  or  otherwise  to  get 
rid  of  them.  {Broderick'a  WiU,  21  Wall.  [U.  S.]  503;  2  R 
S.  [  ed.],  §  56,  p.  82;  16  N.  Y.  185;  Flur  v.  Chaee^  4  Den. 
85,  90;  Dale  v.  Roosevdty  8  Cow.  333,  348-9;  Willard  on 
Ex'rs,  145-6 ;  Phillips  on  Ev.  no.  620,  p.  86i ;  no.  769,  p. 
1120;  6  Cow.  494 ;  Parham  v.  Moran^  4  Hun,  718-19  ;  Beir 
deny.  Meeker^  47  N.  Y.  307^10;  Farley  v.  McConneU^  7 
Lans.  428-31 ;  52  N.  Y.  630.)     , 

CaJmn  Frost  for  respondents.  Defendants'  testator  cannot 
be  charged  with  less  care  and  prudence  in  his  representative 
than  in  his  individual  character,  because  he  exercised  the  same 
care  and  prudence  in  the  management  of  the  Fish  estate  as  in 
the  management  of  his  own  property.  (Redfield's  Law  & 
Practice,  Surrogates  Court,  520 ;  Dayton  on  Surrogates,  [3d  ed.] 
522-23.)  Defendants  could  not  be  charged*  with  the  loss  of 
*the  bonds  several  years  after  Mr.  Fowler's  death,  they  never 
having  had  any  authority  to  take  them,  or  interfere  with  them. 
{Shook  V.  Shook,  19  Barb.  656 ;  3  R.  S.  [6th  ed.],  §  11,  p-  733.) 
As  sole  surviving  executrix  Mrs.  Fish  was  entitled  to  the  ex- 
clusive possession  of  the  property.  {Shook  v.  Shookj  19  Barb. 
653 ;  3  E.  S.  [6th  ed.]  §  18,  p.  74.)  As  such  executrix  she  de- 
rived her  power  and  authority  not  from  letters  testamentary, 
but  from  the  will.  {HastneU  et  al,  v.  WandeU^  60  N.  Y.  349, 
350.) 

Miller,  J.  The  plaintiff  in  this  action  seeks  relief  against 
the  estate  of  William  Fowler,  deceased,  for  the  negligence  of 
the  testator  as  an, executor  of  the  estate  of  Nathaniel  Fish,  de- 
ceased, in  failing  to  collect  certain  government  bonds  belonging 
to  said  Fish's  estate.  These  bonds  were  left  and  deposited  for 
safe  keeping  by  Fish  in  his  life-time  with  one  Odell,  his  nephew, 
wlio  purchased  the  bonds  for  Fish  and  was  at  the  time  a  man 
of  responsibility,  good  character  and  business  habits,  and  con- 
sidered entirely  trustworthy.  Upon  the  death  of  Fish  in  1865, 
Fowler  qualified  as  executor  of  liis  will  and  assumed  to  act  in 
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tliat  capacity.  Ilis  widow,  who  was  executrix,  did  not  qualify 
or  renounce  during  the  life  of  Fowler,  and  the  bonds  deposited 
were  converted  in  1867  into  five-twenty  bonds,  which  remained 
in  the  hands  of  Odell,  he  transmitting  the  interest  to  Fowler, 
as  he  had  previously  done,  until  Fowler  died  in  October.  1871, 
leaving  a  will.  His  executors  called  upon  the  surrogate  for 
advice,  and  upon  being  informed  that  Mrs.  Sarah  Fish,  the 
widow  and  surviving  executrix  named  in  the  will  of  her  hus- 
band, should  qualify,  according  to  the  findings  of  the  judge, 
an  oath  as  executrix  was  prepared,  and  she  being  indisposed  at 
the  time,  was  sent  to  her  residence,  and  she  subscribed  and 
swore  to  the  same  on  the  18th  of  January,  1872,  before  a  no- 
tary, which  oath  was  filed  in  the  office  of  the  surrogate  and  a 
memorandum  of  the  same  entered  in  the  blank  book  of  oaths, 
where  it  should  have  appeared  if  it  had  been  taken  in  the  office. 
The  letters  testamentary  were  not  issued  to  Mrs.  Fish,  but  she 
acted  as  executrix  and  executed  a  power  of  attorney  to  one 
John  B.  Fowler,  who  took  charge  of  the  estate,  collected  and 
paid  over  the  interest  to  her,^he  being  under  the  will  entitled 
to  the  income  during  her  life,  until  Odell's  death  in  1875,  and 
as  residuary  legatee  to  one-half  of  the  principal.  It  then  ap- 
peared that  in  1874  the  bonds  were  hypothecated  by  Odell  as 
collateral  security  for  a  loan  made  by  the  firm  of  which  he  was 
a  member,  and  the  firm,  including  Odell,  turning  out  to  be  ir- 
responsible, the  bonds  were  lost  to  the  estate  of  Fish. 

It  will  be  observed  that  up  to  the  time  of  the  decease  of  Wil- 
liam Fowler,  so  far  as  the  evidence  shows,  there  was  no  reason 
to  suppose  that  the  bonds  in  question  were  unsafe,  or  in  any 
peril  of  being  tost,  while  in  the  possession  of  Odell.  Nor  do 
we  think  that  there  is  any  valid  ground  for  claiming  that  Fow- 
ler was  negligent,  or  failed  to  bestow  upon  the  property  com- 
mitted to  his  charge  that  degree  of  care,  attention  and  vigilance 
which  was  essential  for  its  safety  and  preservation,  and  which 
he  was  bound  to  exercise  as  a  lawful  custodian  of  the  same. 
He  had  acted  the  same  as  the  testator,  Mr.  Fish,  had  done  in 
leaving  them  with  Odell,  and  as  the  proof  shows,  he  had  also 
left  with  Odell  his  own  securities  of  a  like  nature. 
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An  executor  or  trustee  is  not  a  guarantor  for  the  safety  of 
the  securities  which  are  committed  to  his  charge,  and  does  not 
warrant  such  safety  under  any  and  all  circumstances,  and  against 
all  contingencies,  accidents  or  misfortunes.  The  true  rule 
which  should  govern  his  conduct  is,  that  he  is  bound  to  em- 
ploy such  prudence  and' such  diligence  in  the  care  and  manage- 
ment of  the  estate  or  property  as  in  general  prudent  men  of 
discretion  and  intelligence  employ  in  their  own  like  affairs. 
{King  v.  Talbot,  40  N.  Y.  Y6.)  While  this  rule  requires  an 
executor  or  trustee  to  avoid  all  extraordinary  risks  in  the  in- 
vestment of  the  moneys  of  the  estate  and  to  keep  the  same 
safely,  it  does  not  demand  that  he  shall  be  made  liable  for  con- 
tingencies which,  under  ordinary  circumstances,  could  not  have 
been  anticipated.  There  is  nothing  in  the  record  before  us 
which  evinces  that  the  bonds  in  question  were  liable  to  be  lost 
in  Odell's  custody,  and,  as  the  case  stands,  tliat  they  were  not 
entirely  safe  up  to  the  period  of  the  death  of  William  Fowler. 
At  this  time  they  had  not  in  any  way  been  misapplied  or  im- 
properly used,  and  there  is  no  gi'ound  for  claiming  that  Odell 
'was  an  improper  person  as  a  depositary  of  the  bonds.  Both 
Fish  and  Fowler  had  no  reason  to  believe  to  the  contrary,  and 
Fowler,  as  executor,  was  only  following  the  course  pursued  by 
Fish  in  leaving  the  bonds  where  he  found  them.  He  did  the 
same  with  his  own  bonds,  thus  evincing  his  confidence  in  Odell 
and  his  entire  good  faith.  It  does  not  excuse  him  if  negligent 
because  Fish  had  acted  in  like  manner ;  but  in  view  of  the  cir- 
cumstances it  cannot,  we  think,  be  said  that  he  did  not  act  as 
a  person  of  ordinary  prudence  and  care  would  have  done  in 
regard  to  his  own  affairs,  or  that  he  was  negligeft.  If  Fowler, 
the  executor  of  Fish,  for  any  reason  had  cause  for  suspicion  or 
doubt  as  to  Odell's  integrity  or  financial  ability  to  respond  for 
any  loss  or  misappropriation,  or  if  it  had  appeared  that  Fowler 
knew  that  Odell  was  in  failing  circumstances,  a  different  ques- 
tion would  arise,  and  it  might  well  be  urged  that  he  had  con- 
ducted himself  without  that  caution  and  care  which  his  duty 
as  trustee  demanded ;  but  the  facts  presented  lead  to  the  con- 
clusion that  there  was  no  just  ground  for  apprehension  of  loss 
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in  consequence  of  Odell's  delinquency  or  want  of  responsi- 
bility during  Fowler's  life,  and  there  is  no  reason  to  doubt  that 
the  bonds  were  in  existence  and  entirely  safe  and  secure  up  to 
the  period  of  Fowler's  death  and  for  some  years  subsequent 
thereto.  Such  being  the  state  of  the  case,  the  proof  should  be 
very  clear  showing  neglect  on  the  part  of  Fowler  while  he  was 
alive,  to  hold  his  estate  chargeable  for  the  loss  which  occurred 
after  his  decease.  His  executors  had  no  control  over  the  bonds, 
no  authority  to  interfere  with  the  estate  of  Fish,  and  no  right 
to  the  custody  of  or  to  receive  or  take  charge  of  the  bonds  in 
any  form.  (2  R.  S.  448,  §  11 ;  Shook  v.  Shook,  19  Barb.  653. 
By  Fowler's  death  they  had  passed  from  him  as  executor  into 
the  hands  of  Mra.  Fish,  the  surviving  executrix  or  trustee,  or 
to  such  person  who  might  be  appointed  by  the  surrogate  to  ad- 
minister upon  the  estate.  The  court  found  that  Mrs.  Fish 
qualified  as  executrix,  and  there  is,  we  think,  sufficient  evi- 
dence to  support  this  finding.  And  although  no  letters  testa- 
mentary were  issued  to  her,  she  assumed  to  act  and  took  charge 
of  the  property  belonging  to  the  estate  of  her  husband.  That 
letters  were  not  issued  can  make  no  difference  so  long  as  she 
was  entitled  to  the  same.  She  had  authority  as  executrix  and 
as  a  trustee  under  the  will  of  her  husband  to  take  charge  of  the 
property  belonging  to  the  estate,  and  the  subsequent  issue  of 
letters  of  administration  to  the  plaintiff  did  not,  if  she  was 
qualified,  supersede  her  acts  or  in  any  way  interfere  with  her 
rights.  The  subsequent  appomtment  of  the  plaintiff  is  not 
important  if  Mrs.  Fish  duly  qualified  and  acted  as  executrix, 
and  cannot  affect  her  acts  so  far  as  they  relate  to  taking  charge 
of  ,the  bonds  in  controversy.  Nor  does  any  question  of  estop- 
pel, as  to  the  right  of  the  defendants  to  set  up  as  a  defense  that 
Mrs.  Fish  was  an  executrix  and  acted  as  such,  arise  on  this  appeal. 
Assuming,  however,  that  Mrs.  Fish  was  not  authorized  to  act 
as  surviving  executrix  under  her  husband's  will,  then  it  was 
the  right  of  those  who  were  interested  in  the  estate  to  obtain 
letters  of  administration  with  the  will  annexed.  (2  R.  S.,  71, 
§  17.)  If  this  had  been  done,  the  bonds  could  have  been  ob- 
tained at  once  and  no  loss  would  have  occurred.     As  Mrs. 
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Fish,  while  enjoying  the  income  and  having  the  control  over 
the  bonds,  did  not  assert  her  right  to  the  custody  of  the  same, 
or  if  she  had  no  right,  tlie  appointment  of  an  administrator 
with  the  will  annexed  was  not  applied  for  or  made  for  a  long 
time,  the  loss  was  not  caused  by  the  neglect  of  Fowler  as  execu- 
tor of  Fish,  but  by  the  failure  of  the  parties  in  interest  to  avail 
themselves  of  the  right,  they  had  to  take  and  secure  the  bonds. 
The  negligence  was  with  them  and  the  loss  was  occasioned  by 
their  fault,  as  they  had  it  in  their  own  power  to  protect  them- 
selves. 

The  case  of  Walton  v.  Walton  (1  Keyes,  18  ;  2  Abb.  Pr.  [N. 
S.]  428),  cited  by  the  appellant's  counsel,  differs  essentially 
from  the  case  at  bar.  The  action  was  brought  by  an  admin- 
istrator to  compel  the  executors  of  the  deceased  executor  of  the 
estate  which  the  plaintiff  represented  to  account  for  assets  un- 
administered  in  his  hands,  but  there  was  no  surviving  execu- 
tor into  whose  hands  the  property  had  been  delivered,  and  the 
defendant's  testator  had  in  his  possession  the  property  of  the 
estate  unaccounted  for  at  the  time  of  his  death.  Besides  there 
was  no  question  involved  as  to  the  negligence  of  the  executor, 
or  as  to  the  right  of  the  parties  in  interest  to  administer  upon 
the  estate. 

There  is,  we  think,  no  valid  ground  for  claiming  that  the 
bonds  inventoried  never  came  into  the  hands  of  Odell,  and  the 
bonds  hypothecated  by  Odell  and  sold  for  the  payment  of  the 
loan  were  not  those  referred  to  in  the  inventory  and  lost  to  the 
estate.  The  findings  of  the  court  are  in  a  contrary  direction 
and  are  sustained  by  sufficient  evidence.    . 

A  number  of  questions  were  raised  upon-  the  trial  in  regard 
to  the  admission  of  evidence,  but  none  of  the  rulings  of  the 
judge  in  reference  to  the  same  show  any  such  error  as  demands 
a  reversal  of  the  judgment. 

The  question  made  as  to  giving  costs  against  the  estate  of 
Nathaniel  Fish,  related  to  the  discretion  of  the  judge  and  is 
not  the  subject  of  review  upon  this  appeal.    . 

The  judgment  should  be  affirmed. 

All  concur.  Folgeb,  Ch.  J.  and  Earl,  J.,  concurring  in  result. 

Judgment  affirmed. 
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RoBEBT  M.  Ibblakd,  Eespondeot,  v.  Eobebt  Ibelaio),  as 
Executor  and  Trustee,  Impleaded,  etc.,  Appellant. 

The  will  of  L  gave  his  residuary  estate,  after  the  death  of  his  wife,  to  his 
son  R.  in  trast,  among  other  things,  to  apply  one-half  of  the  net  income 
to  the  ase  and  for  the  maintenance  and  support  of  said  R.,  his  wife  and 
children  daring  the  life  of  R.  R.  had  at  the  date  of  the  will  and  of  the 
death  of  his  mother,  which  occurred  in  1874,  a  wife  and  one  child  (the 
plaintiff)  who  was  married  in  1875,  and  at  and  prior  to  the  commence- 
ment of  this  action,  was  living  separate  from  his  father,  having  a 
household  of  his  own,  and  their  relations  were  not  amicable.  In  an  ac- 
tion for  an  accounting,  etc.,  held,  that  the  beneficiaries  named  were  not 
each  absolutely  entitled  to  one-third  of  the  net  income  of  the  trust  estate; 
that  there  was  a  discretion  conferred  upon  the  trustee  as  to  its  applicsr 
tion,  but  not  an  uncontrolled  discretion  ;  that,  under  the  circumstances 
of  the  case  a  court  of  equity  had  power  to  direct  how  the  discretion 
should  be  exercised;  that  there  bein^  no  evidence  of  a  refusal  on  the  part 
of  R.  to  support  plaintiff  in  his  family,  or  that  plaintiff  until  just  before 
the  commencement  of  the  action  demanded  any  portion  of  the  income  or 
any  support  or  maintenance  therefrom  or  that  he  needed  any  of  it  for 
his  support,  it  was  to  be  deemed  that  he  had  acquiesced  in  the  man- 
ner of  its  application ;  and  that  therefore  he  was  not  entitled  to  any 
portion  of  the  income  accruing  prior  to  the  commencement  of  the  action; 
but  that  he  was  entitled  to  one-third  of  the  net  income  thereafter. 

The  wife  of  R.,  who  was  made  a  defendant,  separated  from  him  in  1876 
on  account  of  improper  treatment;  in  1877  she  commenced  an  action  for 
divorce  from  bed  and  board,  and  obtained  judgment  in  1878,  with  an  al- 
lowance of  $1,000  annually  for  alimony.  This  R.  paid,  and  also  paid  his 
wife's  board  and  expenses  up  to  the  time  of  the  judgment.  SM,  that 
she  was  not  entitled  to  be  allowed  any  thing  prior  to  the  commence- 
ment of  the  action,  but  thereafter  was  entitled  to  one-third  of  the 
income,  deducting  however,  therefrom,  the  amount  of  the  alimony  since 
accruing. 

IreUxnd  v.  Ireland  (18  Hun,  862),  reversed. 

(Argued  February  4,  1881 ;  decided  March  1,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  May  13,  1880,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.  (Reported  below,  XS  Hun,  362.) 
Sickels  — Vol.  XXXIX.        41 
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Statement  of  case. 


The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

C.  Froat  for  appellant.  The  application  of  the  income  rested 
in  the  discretion  of  the  executor,  and  the  court  cannot  interfere 
with  the  exercise  of  such  discretion  unless  it  appears  that  the 
executor  is  acting  mala  fide,  (  Withers  v.  Yeadon^  1  Kich.  Eq. 
[Ct..of  App.  S.  C]  ;  CoUins  v.  Carlisle,  7  B.  Monr.  [Ky.]  13 ; 
Charnher  v.  Athins,  1  Simons  &  Stuart,  382 ;  Mason  v.  James 
et  al.^  3  Edw.  Ch.  497 ;  Bunner  v.  Storm,  1  Sandf.  Ch.  358 ; 
French  v.  Davidson  et  al.,  3  Madd.  Ch.  396  ;  MiJler  v.  Miller 
et  al.,  5  id.  424.)  The  plaintiff  by  his  omission  to  demand  any 
part  of  the  trust  fund  until  just  before  the  commencement  of 
this  action,  his  possession  of  ample  means  and  his  presumed 
knowledge  of  his  father's  mode  of  living,  must  be  deemed  to 
have  acquiesced  in  the  breach  of  trust,  if  any  there  was.  {Brice 
V.  Stokes,  11  Ves.  318 ;  Lamkford  v.  Qascoque,  id.  325 ;  Thomp- 
son V.  Finch,  22  Beav.  324 ;  Sherman  v.  Parish,  53  N.  Y.  483 ; 
Phips  Y.  Pennefather,  8  Irish  Eq.  486-7;  Lewin  Law  of 
Trusts  [7th  ed.],  789 ;  Perry  on  Ti-usts,  §  850.)  The  question 
of  maintenance,  under  such  a  trust,  is  one  depending  upon  the 
necessities  of  the  beneficiaries.  {Kea/rsley  v.  Woodstock,  3 
Hare,  185 ;  Wallas  v.  Anderson,  16  Beav.  533 ;  Carr  v.  Lin- 
ing, 28  id.  647;  Carnden  v.  Benson,  4t  Law  J.  [K.  S.]  256.) 
Plaintiff  having  reached  his  majority  and  left  his  father's  house 
is  not  entitled  to  any  share  in  this  fund.  {Carr  v.  Lining,  33 
Beav.  474;  28  id.  647.) 

/.  T.  Williams  for  respondent  Anna  S.  Ireland.  •  The  "net 
income"  should  be  divided  equally  among  Robert,  Anna  S.  and 
Robert  M.  Ireland,  eaclx  receiving  one-third.  {Foose  v.  Whit- 
man,  Alb.  Law  J.  of  Dec.  11,  1880;  Chase  v.  Chase,  2  Allen 
[Mass.],  101 ;  Smith  v.  Bowen,  35  N.Y.  83 ;  Jvbber  v.  Jvhber, 
9  Sims.  503 ;  Woods  v.  Woods,  1  Mylne  &  Craig,  401 ;  Frwnh- 
tin  V.  Schermerhom,  18  Hun,  112;  HiUon  v.  Bender,  69  N.  T. 
86 ;  Paikes  v.  Ward,  1  Har.  Ch.,  445 ;  Ireland  v.  Ireland,  18 
Hun,  362.)     Wlien  income  arising  from  property  is  left  to  a 
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person  for  the  maintenance  of  children,  he  will  be  entitled  to 
retain  it  for  that  purpose  only  so  long  as  he  continues  properly 
to  maintain  them.     {Chase  v.  Chase^  2  Allen  [Mass.],  101.) 

Ed/ward  C.  Dela/ocm  for  respondent  Robert  M.  Ireland. 
When  an  estate  or  an  income  is  given  to  support  and  maintain 
parents  and  children  they  share  equally  in  the  fund.  {Sm/Uh 
V.  Bower,  35  N.  Y.  83 ;  Juhher  v.  Jubher,  9  Sims.  503 ;  Woods 
V.  Woods,  Mylne  &  Craig,  401 ;  FranJdin  v.  Schermerhom,  8 
Hun,  112 ;  HiUon  v.  Bender,  69  N".  T.  86.)  Where  a  trust  is 
<;reated,  and  the  trustee  is  one  of  the  cestuU  que  trust,  all  the 
cestim  que  trust  share  equally,  and  any  one  may  enforce  the 
trust  as  against  the  trustee.  {Raikes  v.  Ward,  1  Hare's  Ch., 
445 ;  Chase  v.  Chase,  2  Allen  [Mass.],  101 ;  Ireland  v.  Ire- 
land, 18  Hun,  362.)  When  a  trustee  is  one  of  the  oestuis 
que  trust,  the  court  will  construe  the  terms  of  the  trust  most 
strongly  against  him.  {Matter  of  Moak,  2  Redf.  Surrogate, 
429 ;  Perry  on  Trusts,  §  59.)  A  trust  of  personalty  is  not 
within  the  statute  of  uses  and  trusts,  and  may  be  created  for 
any  purpose  not  forbidden  by  law.  {Bv^Tdin  v.  BucTdm,  1 
Keyes,  141-148 ;  Willard's  Eq.  Jur.  423.)  Property  acquired 
by  the  cestuis  que  trust,  outside  of  the  will,  does  not  invalidate 
their  right  to  share  in  the  income  under  the  will.  (1  Redf . 
on  Wills,  429-30.)  By  no  reasonable  construction  of  the*  terms 
of  the  will,  taken  as  a  whole,  will  it  warrant  the  conclusion 
that  the  trustee  was  to  exercise  a  discretion  as  to  the  manner 
or  amount  of  applying  the  fund  to  the  use,  etc.,  of  .the  wife 
and  children.     (1  R.  S.  729.) 

Eabl,  J.  This  action  was  brought  to  compel  an  accounting 
by  the  defendant  Robert  Ireland,  as  trustee  under  the  will  of 
William  B.  Ireland,  deceased,  and  the  other  defendant  was 
made  a  party  to  the  action  on  account  of  her  interest  in  the 
trust.  The  material  facts  bearing  upon  the  controversy  be- 
tween the  parties  are  as  follows : 

William  B.  Ireland,  a  resident  of  the  city  of  New 
York,   died  in  the  year  1865,  leaving  a  willji  e^epiited  the 
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previous  year,  in  which,  after  Bome  specific  bequests  to  his 
wife,  he  devised  and  bequeathed  all  the  residue  of  his  prop- 
erty to  his  wife  for  life,  and  appointed  her  sole  executrix  of 
his  will.  From  and  after  her  death,  he  devised  and  bequeathed 
all  the  property  of  which  she  was  to  have  the  use  for  life  to 
his  son  Eobert,  the  defendant,  whom  he  appointed  sole  exec- 
utor of  his  will  after  her  death  to  have  and  to  hold  the  same 
upon  trust  to  receive  the  rents,  profits  and  revenue  arising 
therefrom,  and  to  apply  one-half  of  the  net  income  thereof  "  to 
the  use  and  for  the  maintenance  and  support  of  his  son  Wil- 
liam John  Ireland,  his  wife  and  children,  during  the  natural 
life  of  his  said  son  William  John,  and  to  apply  the  remaining 
half  of  said  net  income  to  the  use  and  for  the  maintenance  and 
support  of  his  son  Robert  Ireland,  his  wife  and  children,  dur- 
ing the  life  of  his  said  son  Robert." 

The  testator,  at  his  death,  left  his  wife  and  the  two  sons 
named,  surviving.  His  wife  took  letters  testamentary  upon 
the  will  and  lived  until  September,  1874,  when  she  died,  and 
then  letters  were  issued  to  the  defendant  Robert.  William 
John  died  before  his  mother,  leaving  several  children,  but  no 
question  arises  in  this  case  as  to  their  interest  under  the  will. 

The  defendant  Robert  has  now,  and  had  at  the  date  of  the 
will,  one  child,  the  plaintiff,  who  at  that  date  was  about  four- 
teen years  old.  The  plaintiff  was  married  about  the  year  1875 
and  had  one  child.  His  wife  and  child  were  living  at  the 
commencement  of  this  action,  but  his  wife  has  since  died.  At 
and  prior  to  the  commencement  of  this  action  he  was  living 
separate  from  his  father,  having  a  household  of  his  own,  and 
he  was  apparently  not  on  friendly  terms  with  his  father. 

The  defendant  Anna  S.  is  the  wife  of  the  defendant  Robert, 
married  to  him  in  1851,  but  she  is  not  the  mother  of  the 
plaintiff.  She  lived  with  her  husband  until  July,  1876,  when 
she  separated  from  him  on  account  of  his  improper  treatment 
of  her  and  has  never  since  lived  with  him.  In  June,  1877, 
she  commenced  an  action  against  him  for  separation  from  bed 
and  board  and  obtained  judgment  of  separation  in  May,  1878, 
with  an  allowance  for  alimony  of  $1,000  annually,  payable  in 
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quarterly  payments,  besides  counsel  fees.  Since  that  time 
JElobert  has  paid  the  alimony  and  he  also  paid  his  wife's  board 
and  other  expenses  intermediate  the  times  of  her  separation 
from  him  and  the  judgment  of  separation.  The  property 
which  came  into  the  hands  of  Bobert  as  trustee  for  himself, 
wife  and  children,  was  about  the  sum  of  $78,000,  consisting  of 
real  and  personal  property  and  the  net  income  thereof  from 
the  death  of  his  mother  to  October,  1, 1879,  was  $21,8381,04. 

The  plaintiff  claims  that  he  is  entitled  to  recover  one- 
third  of  tbe  net  income  of  the  trust  estate  from  the  death  of 
his  grandmother  in  September,  1874,  and  so  the  Supreme 
Court  has  decided  (18  Hun,  362)  ;  and  the  defeiidant  Anna  6. 
claims  that  she  is  also  entitled  to  one-third  of  the  net  income 
from  the  same  date,  and  so  the  Supreme  Court  has  decided, 
except  it  holds  that  she  is  entitled  to  no  portion  of  the  income 
during  the  time,  after  that  date,  when  she  lived  with  and  was 
maintained  by  her  husband  in  his  family ;  and  she  has  appealed 
from  the  decision  of  tlie  Supreme  Court  so  far  as  it  is  thus  ad- 
verse to  her.  The  defendant  Eobert  has  appealed  from  the 
decision  so  far  as  it  is  adverse  to  him,  and  he  claims  that  his 
wife  and  son  are  not  entitled  each  to  receive  from  him  one- 
third  of  the  net  income,  and  that,  if  so  entitled,  he  has  a  dis- 
cretion to  exercise  in  the  application  of  such  income  which 
cannot,  upon  any  facts  alleged  or  appearing  in  this  case,  be  in- 
terfered with. 

I  have  made  a  very  thorough  search  among  decided  cases 
and  can  find  none  sufSciently  like  this  to  serve  as  a  guide  in 
our  present  decision.  The  conclusion  which  should  be  reached 
is  not  free  from  doubt.  But  we  must,  as  well  as  we  can,  ascer- 
tain the  intention  of  the  creator  of  this  trust  and  then,  by 
applying  broad  principles  of  equity  to  the  facts  of  this  case, 
endeavor  to  reach  a  conclusion  which  will  come  nearest  to 
exact  justice  between  these  parties.        .  ^ 

It  cannot  be  denied  that  the  testator  meant  to  confer  upon 
the  trustee  some  discretion  in  the  application  of  the  net  income. 
The  language  used,  "  to  apply  to  the  use  and  for  the  mainten- 
ance and  support "  of  the  beneficiaries,  imports  this.     But  it  is 
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not  an  uncontrolled  discretion.  A  court  of  equity,  by  virtue 
of  its  general  jurisdiction  over  trusts  and  trustees,  can,  upon  a 
proper  state  of  facts,  direct  how  their  discretion  shall  be  exer- 
cised ;  in  other  words,  how  the  trust  fund  shall  be  administered. 
It  can,  upon  suflScient  grounds,  remove  a  trustee  and  appoint 
another,  and,  in  case  a  trustee  is  proceeding  to  dispose  of  the 
trust  fund  improperly  or  inequitably,  it  can  intervene  and  con- 
trol his  conduct.  But  when  a  trustee,  with  the  powers  con- 
ferred upon  this  trustee,  is  acting,  in  administering  his  trust, 
within  the  limits  of  a  fair  and  reasonable  discretion,  a  court  of 
equity  cannot  intervene  except  for  very  peculiar  reasons  calling 
for  the  exercise  of  its  jurisdiction. 

•  The  trust  created  for  WiUiam  John,  his  wife  and  children, 
is  precisely  the  same  as  that  created  for  Robert,  his  wife  and 
children.  It  is  not  a  just  inference,  from  the  language  used, 
that  the  testator  meant  that  each  of  the  beneficiaries  of  the 
trust  fund  should  take  an  equal  part  thereof,  or  have  an  equal 
share  applied  to  his  or  her  use.  If  that  had  been  intended,  dif- 
ferent language  would  have  been  used.  WiUiam  John  had  a 
wife  and  seven  children,  thus  making  nine  beneficiarie&  in  the 
one-half  of  the  net  income.  It  would  be  quite  absurd  to  sup- 
pose that  the  testator  intended  that  the  trustee  should  divide 
the  one-half  of  the  net  income  into  nine  parts  and  apply  one 
of  such  parts  to  the  use  and  for  the  maintenance  and  support 
of  each  of  the  nine  beneficiaries.  The  intention  undoubtedly 
was  that  such  income  should  be  applied  for  the  support  and 
maintenance  of  the  nine  persons  as  one  household.  The 
trustee  could  make  the  application  by  himself  paying  out  the 
money  for  their  support  and  maintenance,  or  he  could  dis- 
charge his  trust  by  paying  it  over  to  the  head  of  the  family, 
not  shown  to  be  an  improper  person,  to  be  by  him  expended 
for  that  purpose  No  member  of  the  family  could  claim  any 
particular  sum  as  his  or  her  portion  of  the  trust  fund.  But  the 
application  of  the  fund  could  be  made  in  the  ordinary  way  for 
the  general  support  of  the  household.  This  I  think  would 
come  nearest  to  the  intention  of  the  testator.  If,  for  any 
reason,  any  one  of  the  children  left  the  family  home  and 
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needed  support  elsewhere  it  may  be  that  he  would  be  entitled 
to  a  sliare  of  the  fund  but  not  necessarily  to  one-ninth  part 
thereof.  If  one  were  sick  or  infirm  or  for  any  other  reason 
needed  more  for  support  and  maintenance  than  another,  the 
trustee  could  undoubtedly  in  the  exercise  of  his  discretion  ap- 
ply more  of  the  fund  to  the  use  of  such  one  than  to  the  use  of 
another. 

When  the  will  was  made  the  testator  had  in  mind  the  family 
of  Eobert,  consisting  of  himself,  his  wife  and  son,  and  such 
other  children  as  he  might  hare,  and  he  expected  and  intended 
tliat  Robert  as  trustee  should  apply  one-half  of  the  net  income 
to  the  use  of  himself,  wife  and  children  in  the  same  way  that 
he  would  apply  his  own  funds  for  the  same  purpose.  He  was 
to  use  the  net  income  for  the  support  and  benefit  of  his  family. 
He  was  not  obliged  to  divide  the  income  into  three  parts  and 
apply  one-third  thereof  to  the  use  of  his  son,  and  one-third 
thereof  to  the  use  of  his  wife,  reserving  just  one-third 
for  his  own  use.  He  could  apply  it  as  their  necessities 
required.  There  was  no  particular  sum  or  proportion  of 
the  whole  income  which  either  could  require.  So  long  as  his 
wife  and  son  were  members  of  his  household,  or  so  long  as  he 
was  willing  they  should  be,  a  court  of  equity  could  not  inter- 
fere with  his  discretion  in  the  application  of  the  income  except 
upon  proof  of  bad  faith  or  misconduct  or  some  exceptional 
facts  calling  for  the  exercise  of  its  jurisdiction. 

After  the  death  of  the  testator's  widow  in  September,  1874, 
it  does  not  appear  that  the  plaintiff  lived  for  any  considerable 
time  with  his  father,  or  that  he  was  supported  by  his  father,  ex- 
cept that  his  father  gave  him  in  money  at  one  time  $200.  There 
is  no  evidence  that  his  father  refused  to  support  him  in  his 
family,  or  that  until  just  before  the  commencement  of  this  ac- 
tion he  demanded  any  portion  of  the  income  or  any  share  therein, 
or  any  support  or  maintenance  therefrom,  or  that  he  needed 
any  of  it  for  his  support.  The  income  was  received  by  the  trus- 
tee and'expended  for  the  support  of  himself  and  family.  Un- 
der such  circumstances  we  are  of  opinion  that  the  plaintiff  must 
be  deemed  to  have  assented  to  the  manner  in  which  the  income 
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was  applied.  There  was  no  certain  portion  of  it  which  he  was 
entitled  to.  How  much  should  have  been  applied  to  his  sup- 
port and  maintenance  would  have  rested  very  much  in  the  dis- 
cretion of  the  trustee  which  he  would  have  exercised  in  view 
of  the  sum  needed  for  the  proper  support  of  himself  and  wife. 
It  seems  to  us  quite  unjust  now  to  allow  the  plaintiff  to  recover 
one-third  of  the  net  income  for  the  whole  time  since  the  death 
of  his  grandmother.  The  better  rule,  we  think,  is  to  give  him 
one-third  of  the  net  income  from  the  commencement  of  the  ac- 
tion. An  interference  thus  far  with  the  discretion  of  the  trus- 
tee may  be  justified  upon  the  following  grounds :  The  plaintiff 
has  left  his  father's  house,  has  lived  away  from  it  for  some 
years,  having  a  family  of  his  own,  and  seems  to  be  competent 
to  be  intrusted  with  his  share  of  the  income.  The  relations  be- 
tween him  and  his  father  are  not  amicable.  There  is  nothing  in 
the  circumstances  of  the  trustee  that  makes  it  just  or  proper  that 
he  should  have  more  than  one-third  of  the  income  for  his  support; 
and  the  condition  of  his  domestic  affairs  cannot  be  overlooked. 
Here  then  are  the  exceptional  circumstances  which  call  for  the 
interference  of  a  court  of  equity  to  control  the  discretion  of  the 
trustee  in  the  application  of  the  trust  fund. 

As  to  the  defendant  Anna  S.  and  her  claims,  many  of  the 
observations  already  made  apply.  While  she  lived  with  the 
trustee  and  was  maintained  by  him,  making  no  complaint,  so 
far  as  appears,  of  the  amount  of  money  expended  for  her  sup- 
port and  maintenance,  she  certainly  cannot  complain  that  the 
trust  as  to  her  was  not  performed.  There  was  no  certain  sum 
or  proportion  of  the  income  to  which  she  was  entitled.  After 
she  separated  from  her  husband  he  supported  her  by  money 
either  voluntarily  or  involuntarily  paid,  and  for  any  period 
prior  to  the  commencement  of  this  action,  we  do  not  see  any 
foundation  for  any  claim  by  her  for  any  more  of  the  trust  fund 
or  income  than  was  applied  for  her  support  and  maintenance. 

But  from  the  time  of  the  commencement  of  the  action  she 
should  be  entitled  to  have  one- third  of  the  income  paid  to  her. 
So  far  the  discretion  of  the  trustee,  on  account  of  the  relations 
existing  between  her  and  him,  can  properly  be  controlled. 
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But  from  the  sum  so  to  be  paid  should  be  deducted  the  amount 
of  alimony,  $1,000  per  year,  which  the  trustee  has  been  or- 
dered by  the  judgment  in  the  action  for  a  separation  to  pay  to 
her.  It  was  clearly  shown  that  in  fixing  the  amount  of  the  ali- 
mony the  court  assumed  that  the  whole  of  the  income  of  the 
trust  property  belonged  to  the  husband,  and  based  the  amount 
of  alimony  upon  that  assumption.  It  would  be  very  unjust 
now,  also,  to  compel  him  to  pay  her  one-third  of  the  income  in 
addition.  If  he  supported  his  wife  as  a  member  of  his  family, 
he  would  discharge  his  trust,  and  so  far  as  he  supports  her  else- 
where, or  contributes  to  her  support  elsewhere,  his  trust  should 
be  considered  discharged.  If  he  pays  for  her  support  the  full 
one-third  of  the  income,  she  should  have  no  claim  for  more  in 
this  action.  If  he  pays  less,  her  claim  should  be  only  for  the 
balance.  If  the  amount  of  alinaony,  considering  the  amount 
of  the  trust  income  and  of  her  husband's  property,  is  not  suffi- 
cient, she  can  apply  to  the  Supreme  Court,  on  the  basis  of -the 
separation  judgment,  for  an  increase  of  the  sam^.  We  can,  at 
this  time,  perceive  no  other  disposition  of  the  wife's  case,  as  it 
is  now  presented  to  us,  wliich  would  not  work  injustice  to  the 
husband. 

The  result,  therefore,  is  that  the  judgments  of  the  Special 
and  General  Terms  should  be  reversed,  and  the  case  remitted 
to  the  Special  Term  to  the  end  that  there  the  amount  of  the 
net  income  of  the  one-half  of  the  trust  property,  since  the 
commencement  of  this  action,  may  be  ascertained,  with  a 
proper  allowance  of  commissions  and  expenses  to  the  defend- 
ant Robert,  and  that  the  plaint iflE  may  have  judgment  for  one- 
third  of  such  net  income  after  such  allowance,  so  far  as  the 
same  has  accrued,  and  that  the  defendant  Anna  S.  may  have 
a  similar  judgment  for  the  balance,  if  any,  after  deducting  the 
amount  of  $1,000  per  year  allowed  to  her  for  alimony,  i\either 
party  to  recover  costs  of  appeal  to  this  court. 

All  concur. 

Judgment  accordingly.    . 
SicKBLS — Vol.  XXXIX.        42 
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Miles  B.  Eiggs,  as  Administrator,  etc.,  Appellant,  v.  The 
Amebioan  Tsaot  Society,  Kespondent. 

Plaintiff's  complaint  alleged  in  substance  that  R.,  his  intestate,  being  at 
the  time  of  unsound  mind,  transferred  to  defendant  yarious  sums  of 
money  under  an  agreement,  in  writing,  by  which  defendant  agreed  to 
pay  to  R.  the  interest  on  said  money  during  his  life,  and  after  his  death 
interest  on  the  whole  or  a  part  thereof  to  his  executor  or  administrator  for 
the  benefit  of  his  widow,  or  directly  to  his  widow  and  his  sister  for  their 
benefit  during  their  lives ;  that  interest  was  paid  by  defendant  up  to  the 

•  death  of  R.,  but  not  since ;  that  the  sister  of  R.  died  shortly  after  his 
death;  that  plaintiff,  after  his  appointment  as  administrator,  obtained 
from  the  widow  her  written  consent  that  he  might  su]:render  the  written 
agreement,  which  he  offered  to  do,  and  demanded  a  return  of  the  moneys, 
which  defendant  refused.  On  demurrer  to  the  complaint,  A«2<2,  that  it 
stated  a  good  cause  of  action  ;  that  the  allegation  as  to  unsoundness  of 
mind  was  one  of  fact,  and  the  contract  was  one  that  could  be  rescinded. 

Where  a  party  seeks  to  sustain  a  contract  made  with  a  lunatic,  on  the 
ground  that  it  was  made  in  good  faith,  for  the  benefit  of  the  lunatic  and 
without  knowledge  of  his  incapacity,  and  that  it  has  been  so  far  per- 
formed that  said  party  cannot  be  placed  in  statu  quo,  these  facta  must 
be  alleged  and  proved. 

Biggs  y.  American  Trajci  Society  (19  Hun,  481),  reyersed. 

(Argued  February  4, 1881 ;  decided  March  1, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  6,  1880,  which  reversed  a  judgment  of  Special 
Term,  entered  upon  an  order  overruling  a  demurrer  to  the 
complaint  herein.     (Rep<5rted  below,  19  Hun,  481.) 

The  complaint  alleged  in  substance  that  the  plaintiff's  in- 
testate, Ira  Kiggs,  was  for  upward  of  fifteen  years  next  preced- 
ing his  death  of  unsound  mind,  and  for  that  cause  legally 
incapaj)le  of  making  the  dispositions  of  his  property  to  the 
defendant  which  are  thereinafter  set  forth ;  that  shortly  prior 
to  his  death  he,  in  form,  transferred  to  the  defendant  several 
sums  of  money,  amounting  in  all  to  the  sum  of  $4,000,  which 
the  defendant  received;  that  said  moneys  were  so  transferred 
and  received  under  an  arrangement  by  which  the  intestate^ 
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being  of  nnsound  mind  as  aforesaid,  agreed  to  give,  and  did 
give,  said  moneys  to  defendant,  and  defendant  agreed  to  give, 
and  did  give,  to  the  intestate  certain  assurances  in  writing, 
obligating  the  defendant  to  pay  the  interest  on  said  money, 
every  six  or  every  three  months,  to  the  intestate  during  his 
life,  and  thereafter — on  the  whole  or  a  part  of  said  money  — 
to  either  the  executor  or  administrator  of  the  intestate,  for  the 
benefit  of  his  wife,  being  his  widow,  or  directly  to  his  wife 
and  to  his  sister,  Marilda,  for  their  benefit  during  their  lives 
respectively.  The  complaint  also  alleged  that  the  interest  on 
said  money  was  paid  by  the  defendant  to  the  intestate  during 
his  life.;  that  his  sister,  Marilda,  died  shortly  after  his  death, 
without  having  received  any  of  such  interest,  and  that  none 
of  said  interest  has  been  paid  to  the  plaintiff ;  that  soon  after 
the  plaintiff  was  appointed  administrator  he  found  said  written 
assurances  among  the  papery  of  the  intestate,  and  thereupon 
he  obtained  from  the  widow  of  the  intestate  her  written  con- 
sent that  he  might  surrender  said  assurances  to  the  defendant, 
and  he  afterward,  and  before  the  commencement  of  this  action, 
offered  to  surrender  to  the  defendant  the  said  consent  of  the 
widow,  acknowledged  by  her,  together  with  the  said  assur- 
ances and  all  claims  of  the  plaintiff  or  of  the  widow  based 
upon  them,  and  demanded  a  return  of  said  sums  of  money  ; 
all  of  which  the  defendant  refused.  The  relief  demanded  is 
a  judgment  for  said  $4,000,  with  interest  from  the  time  of  said 
demand. 

The  demurrer  was  upon  the  grounds :  1.  That  there  is  a 
defect  of  parties  defendant,  in  the  omission  of  the  widow  of 
the  intestate,  and  also  in  the  omission  of  the  personal  repre- 
sentatives of  the  next  of  kin  of  his  said  sister,  deceased ;  and 
2.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

S.  L.  Cormtoch  for  appellant.  The  words  "unsound 
mind"  as  used  in  the  complaint  are  of  equivalent  import  with 
the  phrase  non  compos  mentis.  {Ex  parte  Bransley^  3  Atk. 
167 ;  Stewa/rVs  Executor  v.  Zispinard,  26  Wend.  207 ;  Jilcmchr 
wrd  v.  Nestle,  3  Den.  41 ;   1  R.  S.  719,  §  10;  2  id.  54,  66, 
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57,  §  1 ;  2  Abb.  Forms,  41 ;  Daws  v.  Ilotchkiss,  10  Leg.  Obs. 
281 ;  Seaver  v.  Phelps,  11  Pick.  304.)  *  The  gifts,  or  transfers 
of  money,  made  by  the  plaintiff's  intestate  to  the  defendant, 
as  stated  in  the  complaint,  were  void,  and  not  merely  voidable. 
(  Van  Devsen  v.  Sweet,  51  N.  Y.  378 ;  Farley  v.  Parker,  6  Or. 
105  ;  25  Am.  Rep.  514 ;  Deoster  v.  HaU,  15  Wall.  9 ;  Thompson 
V.  Leach,  Carth.  435 ;  Estate  of  Sarah  De  Silver,  5  Rawle, 
111;  Yates  v.  Boen,  2  Str.  1104;  Beverly^  s  Case,  4  Rep. 
123;  Thompson  v.  Zeach,  Comb.  468;  S.  O.,  3  Salk.  300.) 
If  it  should  be  assumed  that  the  several  transfers  of  money  by 
the  intestate  to  the  defendant,  as  stated  in  the  complaint,  were 
voidable,  and  not  void,  still  plaintiff,  as  administrator,  has  a 
right  to  avoid  the  several  transfers  and  recover  back  the  money 
for  the  benefit  of  the  next  of  kin  and  creditors  of  the  intes- 
tate. {Gibson  v.  Soper,  6  Gray,  279 ;  Nichol  v.  Thomas,  63 
Ind.  42 ;  Hovey  y.  Ildbson,  53  Me.  451 ;  Seaver  v.  Phelps,  11 
Pick.  304;  Rice  v.  Peet,  15  Johns.  603;  Eenry  v.  Fiyie,  23 
Ark.  417;  Van  Dusen  v.  Sii^eet,  51  N.  T.  384;  Matthiesen 
and  W.  a.  Co.  v.  McMahm,  38  N.  J.  L.  637.)  The  transac- 
tions between  the  intestate  and  the  defendant  were  substan- 
tially gifts,  and  the  agreement  of  the  defendant  to  pay  interest 
on  the  money  during  the  life-time  of  the  intestate,  his  widow 
and  sister,  does  not  change  the  character  of  the  transactions  as 
gifts,  {fioty  V.  WiU(m,  47  N.  T.  580 ;  HUls  v.  HiUs,  8  M.  & 
W.  404;  Blount  v.  Barrow,  4  Bros.  0.  0.  72;  JUouUon  v. 
Cam^roux,  2  Exch.  487.)  It  was  not  necessary  that  the  plaintiff 
should  put  the  defendant  in  statu  quo  in  fact,  but  only  that  he 
should  be  able  to  do  so  and  should  make  the  offer  to  do  it. 
{Gibson  v.  Sopet*,  6  Gray,  279;  Henry  v.  Tine,  23  Ark,  417; 
Nichol  V.  ThomM,  53  Ind.  42.) 

Howard  Payson  WUds  for  respondent.  The  administrator 
cannot  maintain  this  action,  even  if  the  intestate's  transfer  of 
money  to  defendant  were  void.  (2  R.  S.  82,  §  6 ;  Jackson  v. 
King,  4  Cow.  207,  217 ;  Ordronaux,  Judicial  Aspect  of  In- 
sanity ;  Person'  v.  Wa/rren,  14  Barb.  494 ;  Osterhout  v.  Shoe- 
maker, 3  Den.  87,  note.)    This  action  is  one  for  money  had 
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and  received^  and  the  plaintiff  fails  to  satisfy  the  well-settled 
rule  that  he  must  show  an  equitable  right  in  good  conscience 
and  natural  justice.  {Doty  v.  WiUaon^  47  N.  T.  584 ;  HiUs 
V.  HiOs,  8  M.  ife  W.  404 ;  Bloubet  v.  Burrtyw,  4  Brown  Oh.  0. 
72;  AUm  v.  BerrykiM,  27  Iowa,  534;  S.  C,  1  Am.  R  309; 
AUis  V.  Billings^  6  Mete.- 415 ;  Ca/rrier  v.  Sea/rs^  4  Allen,  336 ; 
Howe  V.  Howe^  99  Mass.  98 ;  BlancharcPa  Ounstoch  Factory 
Y.  Warner^  1  Blatchf.  258,  271,  277;  Dorsey  Harvester  Rake 
Co.  V.  Marsh,  6  Fish.  Pat.  Cas.  393;  OvldY.Waahmgt^m 
Hospital,  95  TJ.  S.  303 ;  2  Perry  on  Trusts,  §§  701, 705 ;  Bud 
V.  Baughtan,  2  Den.  91 ;  1  Chit.  PI.  368 ;  Peters  v.  Gooch,  4 
Blackf.  [Ind.]  515 ;  Stanton  v.  MiUer,  1  Sup.  Ct.  [T.  &  C]  23 ; 
68  N.  T.  192;  Matter  ofCornwaU,^9  Blatchf.  114;  Spalding 
V.  HaUmbeck,  30  Barb.  292;  35  K  T.  204;  39  Barb.  79.) 
A  person  who  is  merely  "  of  unsound  mind  "  is  not  necessarily, 
or  even  presumptively,  incapable  of  making  such  a  disposition 
of  his  property.  (Browne's  Med.  Juris,  of  Insanity,  §  57; 
Searle  v.  Galbraith,  73  111.  272 ;  Kendall  v.  May,  10  Allen 
[Mass.],  59,  64;  Hall  v.  Unger,  2  Abb.  [U.  S.  Circ.  Ct.]  512; 
Dennett  v.  Dennett,  44  N.  II.  531.)  The  character  of  the 
unsoundness  of  mind  and  the  connection  between  the  alleged 
unsoundness  and  the  kind  of  transaction  are  essential  matters 
necessary  to  be  pleaded  as  matter  of  fact.  (Oakes  Ca^e,  8  Law 
E.  122;  Henchman  v.  Riche,  Brightly,  143 ;  Article  on  Con- 
finement of  Insane,  3  Am.  Law  Rev.  193,  Jan.  1869 ;  Brushes 
Case,  3  Abb.  [N.  C]  325 ;  Ayert'  Case,  id.  218 ;  SpitOe  v. 
Walton,  L.  R,  11  Eq.  420 ;  Kendall  v.  May,  10  Allen  [Mass.], 
59  ;  Cartwright  v.  Cartwright,  1  Phill.  90 ;  Matter  of  Barker, 
2  Johns.  Ch.  237;  Breed  v.  Pratt,  18  Pick.  115;  Lewis  v. 
Jojies,  50  Barb.  645 ;  Matter  of  Gilbert,  3  Abb.  [N.  C]  222 ; 
Ddafidd  v.  Parish,  25  N.  T.  9,  27,  29  ;  StewaH  v.  Lispenard, 
26  Wend.  225 ;  Vam,  Guysling  v.  Van  Kuren,  35  K  Y.  70 ; 
Banks  V.  Goodfellow,  L.II.,  5Q.  B.  549;  Jackson  v.  King,Ai  Cow. 
207 ;  Person  v.  Warren,  14  Barb,  495 ;  Bishop  on  Mar.  and  Div., 
§  129  ;  Browne's  Med.  Juris,  of  Insan.,  §  155,  last  paragraph ; 
Anon.  Z.  v.  X.,  2  Key  &  J.  441 ;  Story  on  Partn.,  §§  292-297 ; 
People  V.  Montgomery,  13  Abb.  Pr.  [N.  S.]  207;  People  v. 


334  EiGGS  V.  American  Tract  Societt.  [Mar^ 

Statement  of  case. 

Flcmigcm^  52  N.  T.  467 ;  People  ex  rd.  Norton  v.  N,  Y. 
Hospital,  3  Abb.  [N.  C]  229,  note ;  HoUomh  v.  Holcomb,  28 
Conn.  177;  Regina  v.  HiU,  6  Eng.  L.  &  Eq.  547;  S.  a,  5 
Cox  Cr.  Gas.  2592 ;  Den.  Cr.  Cas.  254.)  A  mere  allegation 
in  a  complaint  that  a  party  was  "  of  unsound  mind,"  is  wholly 
insufficient  to  show  any  one  particular  incapacity.  (Matter  of 
Barker,  2  Johns.  Ch.  237;  3  Barb.  Ck  Pr.  659;  3  Tiffany  & 
S.  420 ;  Nix,  Forms,  192 ;  People  ex  reL  Purdy  v.  Highway 
Co7rmi.y  54  N^  T.  276 ;  Oitn/  of  Buffalo  v.  Holloway,  7  id. 
493 ;  Buder  v.  VieUy  44  Barb  166 ;  Simmons  v.  FairckUd, 
42  id-  404 ;  The.  Commeroial  Bh  of  Rochester  v.  The  Oity  of 
Rochester,  41  Barb.  841,  342 ;  Hofheimer  v.  ChampbeU,  59 
N.  T.  274;  Deshon  y.  Merchants'  Ba/nk,  18  Bosw.  461.) 
The  contracts  of  an  insane  person  in  the  absence  of  fraud,  etc., 
are  not  void,  but  at  most  only  voidable.  (In^raham  v.  BaHd- 
win,  9  N.  Y.  45 ;  12  Barb.  9 ;  Loomis  v.  Spencer,  2  Paige, 
158;  Matter  of  Exp.  Beckwith,  3  Hun,  443;  Fitzhugh  v. 
Wilcox,  12  Barb.  237;  Person  v.  Warren,  14  id.  488;  Can- 
feld  V.  Fairba/nJcs,  63  id.  461 ;  Beavan  v.  McDormeU,  9  Exch. 
309;  Beals  v.  See,  10  Barr.  60;  AUisY.  Billings,  6  Mete. 
415 ;  Ca/rrier  v.  Sears,  4  Allen,  336 ;  How  v.  How,  99  Mass. 
98 ;  Allen  v.  BerryhUl,  27  Iowa,  534 ;  S.  C,  1  Am.  Eep.  309 ; 
Hunt  V.  Weir,  4  Dana,  348 ;  EatonY.FkUon,  8  Vroom  [N.  J.], 
108;  S,  C,  18  Am.  Eep. ;  Caar  v.  Holiday,  5  Ired.  Eq.  167; 
1  Story  on  Contr.,  §  82  [5th  ed.]  ;  §  42  [4th  ed.] ;  1  Addison 
on  Contr.  140  [Bank's  ed.]  ;  §  192,  p.  192  [Morgan's  ed.].) 
Equity  will  not  interfere  to  avoid  an  executed  contract,  where 
it  was  made  in  good  faith,  without  knowledge  of  the  incapac- 
ity, and  the  lunatic  has  had  the  benefit  of  it.  {Zoofnis  v. 
Spencer,  2  Paige,  158 ;  Price  v.  Harrington,  7  Eng.  L.  &  Eq. 
254;  S.  C,  15  Jur.  999;  3  Mac.  &  G.  486;  Sprague  v.  Bud, 
Clarke  Ch.  90 ;  11  Paige,  480  ;  Mutual  Life  Ins.  Co.  v.  Hunt, 
79  N.  T.  541 ;  Canfdd  v.  Fairbamks,  63  Barb.  461 ;  Neil  v. 
Morley,  9  Ves.  478 ;  Loomis  v.  Spencer,  2  Paige,  153 ;  Per- 
son V.  Wa/rren,  14  Barb.  488.)  Contracts  with  an  insane  per- 
son, wholly  executed,  or  so  far  executed  that  the  parties  cannot 
be  placed  in  stciiu  quo,  cannot  be  avoided  either  at  law  or  in 
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equity  upon  the  mere  ground  o|  insanity.  Fraud  or  uncon- 
scionable advantage,  or,  at  least,  knowledge  of  the  insanity, 
must  be  alleged  and  shown.  (1  Story's  Eq.  Jur.,  §  227;  Ondse 
V.  Christopher^  5  Dana,  182,  note ;  Moulton  v.  CamroyaSj  2 
Exch.  48T;  4Exch.  17;  S.  C\  18  Law- J.  Exch.  856,  1848; 
ElUot  V.  Inoe,  7  DeG.  M.  &  G.  475-487 ;  SUxie  Bk.  v. 
JfcCby,  19  Smith,  [Penn,]  204 ;  Nace  v.  Boyer,  6  Casey,  99 ;  2 
Kent's  Com.  [12th  ed.]  451 ;  Matter  of  BechwUh,  3  Hun,  445 ; 
Zinced  V.  Buckmaater^  32  Vt.  652 ;  Matter  of  RicKd  Beck- 
vnth^  2  Hun,  443 ;  Perem  v.  Warren^  14  Barb.  488 ;  Oster- 
ho^  V.  Shoemaker^  8  Den.  37,  note ;  Loomis  v.  Spencer ^  2 
Paige,  153 ;  Mvssdma/n  v.  Oraoens^  47  Ind.  1 ;  Young  v. 
JSt&oena,  48  K  H.  133 ;  Wharton  &  Stille,  Med.  Juris.,  §  8  [ed. 
1873]  ;  Behrens  v.  McKenzie,  23  Iowa,  343 ;  Beats  y.  L&e^  10 
Barr.  56 ;  Lamsaster  Co,  National  Bk,  v.  Moore^  78  Penn.  St 
412 ;  Matter  of  GiZbeH,  3  Abb.  [N.  C]  222 ;  May  v.  May, 
109  Mass.  254.)  It  is  incumbent  on  the  party  who  seeks  to 
avoid  a  transaction  by  an  insane  person  to  allege  and  prove 
that  the  other  party  had  knowledge  of  the  insanity.  (  Tomig 
V.  Stevens^  48  N.  H.  133 ;  Harrison  v.  Richardsony  1  Moody 
&  Rob.  504 ;  Ingraha/m  v.  Baldwin^  9  N.  T,  45 ;  Behrens  v. 
McEemie,  23  Iowa,  343 ;  2  Chitty's  PI.  436  [ed.  of  1876] ; 
Bullen  &  Leak's  Forms,  354 ;  2  Abb.  Forms,  41 ;  AmolcPs 
Casey  16  How.  St  Tr.  764.) 

Danfobth,  J.  In  this  case  we  can  look  to  the  complaint 
only  for  the  facts  on  which  the  questions  presented  by  the  de- 
murrer turn ;  and  although  both  grounds  stated  by  the  defend- 
ant have  been  fully  argued,  we  see  no  reason  to  differ  from  the 
conclusion  reached  by  the  General  Term,  that  the  complaint 
contains  a  cause  of  action. 

In  substance  It  is  that  Ira  Biggs  in  his  life-time  was  of 
unsound  mind,  and  while  in  that  condition  transferred  to  the 
defendant  by  gift  or  contract  several  sums  of  money  which  it 
still  holds,  and  refuses  to  return.  !N^ow  upon  that  concession 
the  learned  counsel  for  the  defendant  has  failed  to  raise  a  doubt 
that  Ira  Riggs  if  living  would  have  a  right  to  reclaim  the  money 
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or,  be  being  dead,  tbat  bis  jQppresentative  may  do  so.  Indeed 
tbe  contrary  can  be  maintained  only  by  overthrowing  the  ele- 
mentary principle  of  tbe  common  law,  wbicb  renders  a  gift  or 
contract  invalid  unless  tbe  mind  goes  witb  tbe  act,  and  tbis, 
wbetber  tbe  actor  is  witbout  mind,  or  of  nnsound  mmd,  or  of  a 
mind  not  possessed  of  itself,  as  under  duress.  Of  course  if  tbe 
plaintiff  stood  only  on  tbe  fact  of  transfer,  sanity  at  tbe  time  al- 
leged would  be  presumed,  and  tbe  plaintiff  bave  tbe  burden  of 
sbowing  tbe  contrary.  Now  it  is  otberwise.  Tbe  conceded 
fact  takes  tbe  place  of  proof,  and  renders  it  unnecessary.  It  is, 
bowe^er,  seriously  argued  tbat  some  f  urtber  allegation  is  neces- 
sary, "  tbat  a  person  wbo  is  merely  of  unsound  mind  is  not 
necessarily  or  even  presumptively  incapable  of  making  sucb  a 
disposition' of  bis  property."  But  in  no  otber  words  could  tbe 
pleader  so  well  state  tbe  exact  point  to  wbicb  tbe  jury  or  tbe 
trial  court  must  come  before  a  decision  is  rendered  in  favor  of 
tbe  plaintiff.  In  Mb  parte  Bamsley  (3  Atk.  1G8),  to  an  in- 
quisition "  wbetber  B.  is  a  lunatic,"  tbe  return  was  tbat  "  from 
weakness  of  mind  be  is  incapable  of  governing  bimself ,  and  bis 
lands  and  tenements ; "  and  upon  motion  to  quasb  tbere  was 
mucb  debate  as  to  its  effect,  wbetber  suflScient  or  not.  It  was 
beld  bad,  partly  because  tbe  words  in  sense  and  meaning  were  not 
equivalent  to  tbe  answer  sougbt  by  tbe  inquisition,  and  partly 
because  tbe  return  was  not  easily  traversable.  Tbe  cbancellor, 
saying  after  reference  to  investigation  of  tbe  records  tbat  tbe 
proper  return  was  "  lunatioria  or  non  compos  mentis^^^  or  Hnsana 
mentis  /  "  or  since  tbe  proceedings  bave  been  in  £nglisb,  "  of 
nnsound  mind,"  wbicb  be  says  "  amounts  to  tbe  same  tbing." 
Tbus  tbe  fact  to  be  found  migbt  be  expressed  in  eitber  of  tbese 
ways.  Tbey  all  import  a  total  deprivation  of  sense,  and  be  adds, 
"  courts  of  law  understand  wbat  is  meant  by  non  compos  or 
insane,  as  tbey  are  words  of  a  determinate  signification,"  and,  as 
before  stated,  eitber  expression  is  represented  in  Englisbby  tbe 
words  used  in  tbis  complaint.  Tbe  allegation  is,  tbat  Ira  Biggs 
was  of  **  unsound  mind,"  not  as  a  conclusion  of  law,  but  a  fact 
founded  upon  otber  facts,  some  or  all  of  wbicb  it  may  be 
necessary  to  prove,  but  only  wben  issue  is  taken  upon  tbe  one 
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alleged.  In  the  same  Benso  the  words  are  used  iu  our  statutes, 
as  where  in  proceedings  to  acquire  land  in  certain  cases,  papers 
are  to  be  served  upon  one  who  is  "  an  idiot  or  of  unsound  mind. " 
and  this,  whether  before  or  after  inquisition  found  or  guardian 
appointed  (Laws  of  1850,  §  14,  subd.  4,  6) ;  or  the  chancellor 
is  given  the  care  and  custody  "  of  persons  of  unsound  mind ; " 
(2  R.  S.,  tit.  2,  chap.  5,  p.  2,  §  1.)  So  "persons  of  unsound 
mind"  are  incapable  of  holding  or  conveying  land  (1  R.  S., 
719,  §  10),  or  submitting  controversies  to  arbitrators,  or  devis- 
ing real  estate  (2.R.  S.,  66,  67,  §  1),  or  bequeathing  personal 
estate  (2  R.  S.,  60,  §  21) ;  and  in  the  same  way  in  other  stat- 
utes. Therefore,  both  at  common  law,  in  the  practice  of  the 
courts,  and  the  language  of  the  legislature,  these  words  signify 
and  describe  persons  of  a  certain  condition  which,  whenever 
called  in  question,  is  to  be  ascertained  like  any  other  fact 
named  or  stated  in  pleading,  the  same  as  that  a  person  is  "  an 
infant "  or  "  a  married  woman."  It  is  said,  however,  and  I 
think  justly,  by  the  learned  counsel  for  the  defendant,  that 
when  made  in  good  faith,  for  the  benefit  of  the  lunatic,  with- 
out notice  of  incapacity,  and  so  far  performed  that  if  rescinded 
the  party  executing  cannot  be  placed  in  statu  quo^  the  contract 
shall  stand.  Mutual  lAfe  Ins,  Co.  v.  Hunt^  79  N.  Y.,  541, 
cited  by  him,  and  many  other  cases,  some  of  which  are  therein 
named,  are  to  that  effect. 

But  no  one  of  these  facts  is  to  be  found  within  the  comers 
of  the  record  on  which  this  appeal  stands.  So  far  from  it,  the 
transaction  was  to  the  prejudice  of  Ira  Riggs.  In  the  ordinary 
affairs  of  life,  the  borrower  pays  interest  and  at  the  end  of  the 
term  repays  the  principal.  It  is  part  of  the  debt.  Here  the 
defendant  was  to  pay  the  interest  for  a  period  of  time  and 
thereafter  retain  both  principal  and  interest  as  its  own ;  in  no 
event  repay  the  principal.  Riggs  was  to  receive  nothing  which 
was  not  already  his,  nor  was  the  defendant  to  part  with  any 
thing  which  belonged  to  it.  A  sane  man  might  so  contract  if 
he  saw  fit,  for  he  could  dispose  of  his  property  where,  when 
and  how  he  pleased ;  but  the  defendant  claims  under  one  incar 
pable  of  contracting.  Therefore,  if  the  facts  above  alluded  to 
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08  those  upon  which  a  title  acquired  from  such  a  source  can 
stand,  they  must  be  established.  They  cannot  be  presumed  to 
lie  in  the  knowledge  of  the  plaintiff,  or  even  to  exist ;  if  they 
do,  they  must  be  alleged  and  proved  by  the  defendant 

As  to  the  other  ground  of  demurrer,  we  th^k,  as  the  case 
now  appears,  the  controversy  may  be  determined  without  the 
presence  of  other  parties.  The  money  in  question  was  taken 
from  the  estate  of  the  intestate,  and  if  restored  will  again  form 
part  of  it  for  distribution.  If  invalid  at  all,  the  transaction 
with  the  defendant  was  wholly  so,  and  neither  the  widow  nor 
the  sister  of  the  intestate  could  acquire  rights  under  it;  but  if 
this  was  all,  it  might  still  be  necessary  to  bring  them  before 
the  court  in  order  that  upon  such  question  they  could  be  heard. 
But  the  question  now  is  with  the  defendant ;  and  by  its  con- 
cession the  plaintiff  is  both  able  and  willing  to  cancel  and 
return  to  it  the  assurance  or  promise  which  it  gave  to  the 
intestate  on  receiving  his  money,  and  also  to  surrender  to  it  all 
claims  which  the  beneficiaries  or  either  of  them  might  have 
under  such  promise  or  assurance.  This  is  enough  to  release 
the  defendant  from  all  liability,  and  will  operate  as  a  complete 
discharge.  There  are  many  questions  discussed  by  the  learned 
counsel  for  the  defendant  which  may  be  of  great  interest  in 
some  other  stage  of  the  case.  They  need  not  be  considered 
now,  for  however  answered  they  would  not  affect  the  conclu- 
sion which  necessarily  follows  from  the  views  above  expressed. 
The  judgment  appealed  from  should  be  reversed  and  judgment 
of  Special  Term  affirmed,  with  leave,  however,  to  the  defend- 
ant, within  twenty  days  hereafter,  to  withdraw  its  demurrer 
and  answer  over  upon  payment  of  costs  in  the  Supreme  Court 
and  in  the  Court  of  Appeals.  » 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  accordingly. 
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James  Obmiston,  Eespondent,  v.  Horatio  G.  Olcott,  Exec- 
utor^ etc.,  Appellant. 

R  ieems  that,  as  a  general  rule,  investmenta  hy  ezecators  or  testamentary 
trustees  of  the  funds  in  their  hands,  which  take  those  funds  heyond  the 
jurisdictign  of  the  court,  will  not  he  sustained,  and  the  trustee  who  so 
invests  does  so  at  the  peril  of  being  held  responsible  for  the  safety  of  the 
investments. 

This  rule,  however,  is  not  so  rigid  as  to  admit  of  no  possible  exceptions, 
although  the  case  must  be  very  rare  and  the  circumstances  very  unusual 
and  peculiar  to  make  it  an  exception. 

The  rule  relates  only  to  voluntary  investments  by  the  trustee,  and  does 
not  govern  a  case  where,  by  act  of  the  testator,  a  foreign  investment  has 
been  made,  or  where,  without  the  fault  of  the  trustee,  the  assets  have 
been  transmuted  into  a  debt  which  can  only  be  secured  and  saved  by 
taking  a  foreign  security. 

Where,  therefore,  the  assets  of  an  estate  had  all  passed  into  the  possession 
of  one  of  two  executors  and  trustees,  and,  upon  his  death,  the  surviving 
executor  found  that  the  deceased  had  mingled  the  assets  with  his  own, 
and  had  partly  converted  them  to  his  own  use  and  partly  lost  them  by 
unsafe  investments,  and,  as  the  best  possible  arrangement  to  secure  the 
fund,  the  survivor  took  from  the  estate  of  the  deceased  a  bond  secured 
by  mortgage  on  real  estate  in  Ohio,  which  was  guaranteed  by  the  widow 
who  was  sole  legatee  and  at  that  time  solvent,  and  also  took  further  collat- 
erals for  greater  safety,  the  securities  being  at  the  time  perfectly  good, 
heldt  that  it  was  the  right  and  the  duty  of  the  survivor  to  accept  the  securi- 
ties ;  and  that  he  could  not  be  made  personally  liable  for  so  doing. 

The  rule  that  each  of  several  co-executors  is  only  liable  for  his  own  acts, 
and  cannot  be  made  responsible  for  the  negligence  or  waste  of  another, 
unless  he  in  some  manner  aided  or  concurred  therein,  applies  as  well 
where  the  executors  are  also  trustees. 

Also,  hdd,  that  while  it  was  the  duty  of  the  surviving  executor  to  fore- 
close the  mortgage  in  case  of  non-payment,  he  was  entitled  to  exercise 
the  reasonable  discretion  of  an  ordinarily  prudent  man  as  to  the  time  and 
occasion. 

OrmUton  v.  Olcoti  (22  Hun,  270),  reversed. 

(Argued  February  7, 1881 ;  decided  March  1,  1881.) 

Appkal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  September  24, 
1880,  reversing  an  order  of  the  surrogate  of  the  county  of 
Otsego,  which  denied  the  petition  of  the  plaintiff  that  defend- 
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ant  be  held  persoually  liable  for  unpaid  interest  on  securities 
taken  by  him  as  executor  and  trustee.  (Reported  below,  22 
Hun,  270.) 

The  facts  as  conceded  and  found  are  substantially  as  fol- 
lows: 

Robert  Ormiston,  late  of  the  town  of  Springfield,  in  the 
county  of  Otsego,  died,  leaving  a  last  will  and  testament,  which 
was  admitted  to  probate  by  and  before  the  surrogate  of  said 
county  of  Otsego,  wherein  defendant,  Horatio  J.  Olcott,  Oliver 
A.  Morse  and  William  M.  Oliver  were  named  as  executors 
thereof  and  trustees  of  the  estate,  which  was  given  to  them  in 
trust,  to  pay  the  rents,  issues  and  profits  to  James  Ormis- 
ton, the  petitioner,  and  Agnes  Ormiston,  his  wife,  during  their 
lives  and  the  life  of  the  survivor  of  them,  and,  upon  their 
deaths,  to  pay  the  principal  to  the  grandchildren  of  the  testator. 
Lettere  testamentary  were  issued  to  said  persons,  and  they 
took  upon  themselves  the  execution  of  the  trust  on  or  about  the 
4th  day  of  December,  1842.  William  M.  Oliver  died  on  or  about 
the  year  1863.  Oliver  A.  Morse  died  on  or  about  the  19th  of 
April,  1870,  leaving  said  Olcott  the  only  survivor  of  said  trus- 
tees.' On  or  about  the  23d  day  of  February,  1876,  an  account- 
ing was  had  by  said  Olcott  before  the  surrogate  as  such 
executor  and  trustee,  and  such  proceedings  were  had  that  there 
was  found  in  his  hands  $11,071.09.  Olcott  did  not  pay  the 
interest  or  income  to  the  cestui  que  trust  for  the  year  ending 
the  Ist  day  of  April,  1879,  except  the  sum  of  $200.  Agnes 
Ormiston,  wife  of  the  petitioner,  died  about  November  7, 1876, 
and  the  petitioner  is  entitled  to  the  whole  of  the  income. 
Oliver  A.  Morse  during  his  life-time  had  and  received  all  the 
assets  and  proceeds  of  the  estate,  and  had  the  entire  charge  of  the 
same.  After  the  death  of  Morse,  in  April,  1870,  Olcott  made 
an  examination  of  the  matters  of  said  trust  in  the  hands  of  Morse, 
and  found  that  much  of  the  assets  had  been  invested  and  lost 
or  converted  by  said  Morse  and  mingled  with  his  own  funds. 
He  thereupon,  for  the  purpose  of  restoring  said  fund,  and,  as 
he  swears  in  his  answer,  and  as  the  surrogate  found,  in  good 
faith  and  "  in  the  full  belief  that  it  was  the  best  possible  arrange- 
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ment  to  secure  the  fond,"  took  from  the  executors  of  Morse  an 
assignment  of  a  bond  and  mortgage  upon  unincumbered  real 
estate  situate  in  the  city  of  Toledo,  in  the  State  of  Ohio,  for 
$12,500,  which  mortgaged  premises  at  that  time  were  of  a 
market  value  greatly  exceeding  the  amount  of  the  mortgage, 
as  estimated  by  competent  judges,  and  were  considered  to  be 
iirst-class  security  for  the  amount  of  said  mortgage.  He  also 
took  other  and  additional  securities  as  collateral,  and,  to  further 
protect  said  trust  and  secure  its  payment,  he  took  from  Anna 
Morse,  the  widow  and  sole  legatee  of  Oliver  A.  Morse,  and 
who  was  then  good  and  respouBible,  a  guaranty  of  the  payment 
of  said  mortgage  at  maturity.  After  taking  said  mortgage, 
Olcott,  on  notice  to  all  parties  interested,  duly  rendered  an 
account  to  the  surrogate,  of  the  said  trust  fund,  whereon  it 
appeared  that  the  same  was  invested  in  the  aforesaid  mort- 
gage, secured  as  aforesaid.  S,aid  account  was  accepted  by  the 
surrogate,  and  was  not  objected  to  by  any  of  the  parties  inter- 
ested. The  petitioner  was  present  and  represented  by  coun- 
sel at  the  time  of  such  accounting. 

Olcott  alleged  and  the  surrogate  found  that  the  mortgagors 
in  said  mortgage  have  become  insolvent,  and  by  reason  thereof 
the  said  Olcott  has  not  been  able  to  collect  the  interest  thereon, 
and  that  he  believed  it  wjould  not  be  good  policy,  or  for  the 
interest  of  the  said  fund,  or  the  parties  interested  therein,  to 
foreclose  said  mortgage  in  the  present  depressed  state  of  values 
of  real  estate,  and  was  advised  that  if  he  should  do  so  it  would 
result  in  loss.  That,  by  reason  of  his  not  having  received  any 
income  or  interest  from  said  fund,  he  has  not  b^n  able  to  pay 
over  any  interest  or  income  due  April  1,  1879. 

The  surrogate,  upon  the  foregoing  facts,  made  an  order  or 
decree  denying  the  prayer  of  the  petitioner,  and  adjudging 
that  said  Olcott  is  not  guilty  of  such  wrong-doing  as  renders 
him  personally  liable  for  any  loss  which  results  from  his  inabil- 
ity to  collect  the  said  mortgage  or  the  interest  thereof. 

The  General  Tenn  reversed  this  order  or  decree  of  the  sur- 
rogate, and  ordered  thai  the  prayer  of  the  petitioner  be 
granted. 
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*  Samud  A.  Bowen  for  appellant.  This  is  not  a  case  of  the  in- 
investment  of  the  trust  moneys  by  the  trustee.  •  (2  Story's  Eq. 
Jur.,  §§  1281-1283;  1  Perry  on  Trusts,  §§  416,  417;  Kifa 
AdrrCrs  v.  Dvmston^  4  Johns.  23.)  The  fund  had  lost  its  identity 
as  a  trust  fund.  It  could  only  be  regarded  as  a  claim  against  the 
Morse  estate  and  subject  to  all  the  contingencies  of  other 
claims.  {Ba/mey  v.  Swwndersy  \&  How.  [tJ.  S.]  536 ;  Duns- 
comb  V.  Dunscomhy  1  Johns.  Ch.  608 ;  Shieffelin  v.  Stewartj 
id.  620 ;  Oa/misa  v.  Oardner^  1  Edw.  Ch.  128 ;  Cogswell  v. 
Cogswell^  2  id.  231.)  The  measure  of  defendant's  liability  id 
the  same  as  though  the  testator  had  died  in  1870,  leav- 
ing his  property  in  the  same  shape  as  Morse  left  his 
estate,  and  by  his  will  directing  that  his  executor  keep 
invested  $11,000,  more  or  les8>  out  of  his  estate  and  pay 
over  the  interest,  etc.,  and  the  executor  had  set  aside  the 
mortgage  in  question  as  sifoh  investment.  {Thompson 
V.  Brown^  4  Johns.  Ch.  619,  629.)  With  a  testamentary 
trustee  the  discretion  is  vested  in  the  trustee  by  the  testator, 
and  if  this  discretion  is  exercised  in  good  faith,  and  without 
fraud  or  collusion,  the  court  cannot  review  or  control  his  dis- 
cretion. (2  Perry  on  Trusts,  §  511 ;  Hawley  v.  James^  5  Paige, 
485.)  So  long  as  he  keeps  within  such  discretion  the  court 
has  nothing  to  do  with  him.  {King  v.  Talhot^  40  N.  Y.  76, 
85,  86 ;  Harvard  College  v.  Amary,  9  Pick.  446,  460,  461 ; 
LoveU  V.  Minoty  20  id.  116 ;  Acherman  v.  Erribtty  4  Barb.  626, 
645,  646.)  The  acquiescence  of  a  cestui  que  trust  in  a  breach 
of  the  trust  by  the  trustee  will  bar  a  recovery  therefor,  {Sher- 
man v.  Pa/rish,  53  N.  Y.  483,  492;  Perry  on  Trusts,  §  467; 
Brice  V.  Stohes,  11  Ves.  319,  326,  333.) 

H,  Sturges  for  respondent.  A  trustee  must  ascertain  what 
investment  his  co-trustee  proposes  to  make,  what  security  he 
proposes  to  take.  (Perry  on  Trusts,  §  417;  Clark  v.  Clark^  8 
Paige,  152;  Johnson  v.  Corhett^  11  id.  266 ;  Ba;tes  v.  Under- 
hill,  3  Eedf .  365.)  A  trustee  can  only  protect  himself  by 
making  investments  recognized  by  the  law  and  the  rules  and 
practice  of  the  court.    (Perry  on  Trusts,  §  453 ;  JStiles  v.  Bee- 
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TTwm,  1  Lans.  90 ;  Stuart  v.  StAwH^  3  Beav.  Ch.  480 ;  Lewin 
on  Law  of  Trnsts  [6tli  ed.],  290 ;  jEa  pa/rte  Copeland^  Kice's 
Eq.  [S,  C]  69  ;  Matter  of  Rush's  Estate,  12  Penn.  378 ;  King 
V.  TalboU,  50  Barb.  453-483 ;  Hill,  on  Trustees,  270;  Ack&r- 
man  v.  Mnmott,  4  Barb.  626.) 

Finch,  J.  Our  own  study  of  this  case,  and  the  very  careful 
researches  of  the  counsel  by  whom  it  was  argued  have  alike 
failed  to  discover  any  judicial  decision,  or  any  legislative  enact- 
ment, which  directly  and  in  terms  declares  as  the  law  of  this 
State  that  an  executor  or  testamentary  trustee  may  not  invest 
the  funds  in  his  custody,  under  any  circumstances,  in  good 
mortgages  upon  real  estate  situate  outside  of  the  State.  And 
yet  the  general  drift  of  authority  and  considerations  relating  to 
the  safety  of  trust  funds  seem  to  require  that  such  should  be 
regarded  as  the  general  rule,  and  that  investments  be;^ond  the 
jurisdiction  of  the  court  should  not  be  sustained  unless  in  very 
rare  and  exceptional  cases,  and  under  very  unusual  and  peculiar 
circumstances.  The  rule  should  not  be  made  arbitrary  and  in- 
flexible, and  so  rigid  as  to  admit  of  no  possible  exceptions,  for 
it  is  merely  an  outgrowth  or  consequence  of  the  broader  and 
admitted  proposition  that  the  duty  of  a  trustee  in  making  in- 
vestments is  to  employ  such  diligence  and  such  prudence  as,  in 
general,  prudent  men  of  discretion  and  intelligence  in  such  mat- 
ters employ  in  their  own  like  aflFairs.  (Jfi'w^  v.  Talbot,  40 
N.  Y.  76.)  While,  therefore,  we  are  not  disposed  to  say  that 
an  investment  by  a  trustee  in  another  State  can  never  be  con- 
sistent with  the  prudence  and  diligence  required  of  him  by  the 
law,  we  still  feel  bound  to  say  that  such  an  investment,  which 
takes  the  trust  fund  beyond  our  own  jurisdiction,  subjects  it  to 
other  laws  and  the  risk  and  inconvenience  of  distance  and  of 
foreign  tribunals,  will  not  be  upheld  by  us  as  a  general  rule, 
and  never  unless  in  the  presence  of  a  clear  and  strong  necessity, 
or  a  very  pressing  emergency.  The  cases  in  our  courts  have 
quite  clearly  recognized  the  rule  that  an  executor  must  invest 
in  government  or  real  estate  securities  {Ackerman  v.  Emott,  4 
Barb.  626) ;   but  apparently  no  occasion  has  arisen  until  the 
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present  to  determine  the  effect  of  such  an  inveBtment  made 
beyond  our  jurisdiction.  It  would  often  be  unjust  to  benefici- 
aries to  compel  them  to  accept  such  investments,  and  tend  to 
increase  the  risk  of  ultimate  loss.  The  proper  and  prudent 
knowledge  of  values  would  become  more  difficult  and  uncer- 
tain ;  watchfulness  and  personal  care  would  in  the  main  be  re- 
placed by  confidence  in  distant  agents,  and  legal  remedies* 
would  have  to  be  sought  under  the  disadvantages  of  distance, 
and  before  different  and  unfamiliar  tribunals.  We  do  not 
hesitate,  therefore,  to  recognize  and  declare  as  the  general  rule 
that  the  trustee  who  invests  beyond  the  jurisdiction  does  so  at 
the  peril  of  being  held  responsible  for  the  safety  of  the  invest- 
ment. But  this  rule  relates  only  to  voluntary  investments  by 
the  trustee,  having  the  fund  in  his  hands  and  full  opportunity 
and  freedom  of  choice,  and  does  not  govern  a  case  where,  by 
the  act  of  the  testator,  a  foreign  investment  has  been  made ; 
nor  a  case  where,  without  the  fault  of  the  (executor,  the  assets 
have  been  transmuted  into  a  debt  which  can  only  be  secured 
and  saved  by  taking  a  foreign  security.  The  (juestion  at  bot- 
tom is  in  every  instance  the  prudence  and  diligence  of  the 
executor,  and  that  always  must  be  measured,  and  may  be  modi- 
fied by  surrounding  circumstances.  In  the  present  case,  the 
General  Term  have  treated  the  Ohio  mortgage  taken  by  the 
executor  as  a  voluntary  investment  of  trust  funds  beyond 
the  jurisdiction.  We  do  not  concur  with  that  view  of  the 
facts.  The  assets  of  the  estate  had  all  passed  into  the  posses- 
sion of  the  executor,  Morse,  and  tlie  defendant  had  taken  no 
part  in  their  possession  or  management.  Upon  the  death  of 
Morse,  the  defendant  became  sole  surviving  executor,  and,  as 
in  duty  bound,  sought  to  reclaim  the  remaining  assets.  He 
found  none  remaining  as  such,  and  a  personal  liability  substi- 
tuted by  the  act  of  Morse  and  not  by  his  own.  He  found  that 
his  associate  executor  had  mixed  such  assets  with  his  own  prop- 
erty, partially  converted  them  to  his  personal  use,  and  in  part 
lost  them  by  unsafe  investments.  We  do  not  know  as  a  fact 
that  the  estate  of  Morse  was  insolvent,  nor  can  we  be  certain 
that  it  was  solvent.     One  thing,  however,  is  quite  apparent. 
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The  trust  funds  had  been  practically  absorbed  in  the  estate  of 
Morse,  and  had  been  changed  into  a  debt  due  from  that  estate. 
The  duty  which  devolved  upon  the  surviving  executor  and 
which  he  proceeded  to  perform  was  one,  not  of  investment,  but 
of  collection.  He  stood  in  the  presence  of  an  emergency  which 
required  him  to  do,  not  so  much  what  he  preferred,  as  what  he 
could.  He  swears  in  his  answer  that  what  he  did  was  done  in 
good  faith  and  "  in  the  full  belief  that  it  was  the  best  possible 
arrangement  to  secure  the  fund  from  the  estate  of  Morse." 
He  took  from  that  estate  a  bond  and  a  mortgage  on  real  estate 
in  Toledo,  which  was  assigned  to  him  by  Morse's  representa- 
tives, and  guaranteed  by  the  widow  who  was  sole  legatee,  and 
at  that  time  solvent,  and  also  further  collaterals  for  greater 
safety.  The  surrogate  in  his  decree  finds  these  facts  to  be  tnie, 
and  they  stand  wholly  uncontradicted.  The  situation,  there- 
fore, is  plain.  The  estate  of  Morse  could  not  raise  and  pay  the 
ready  money.  The  surviving  executor  was  shut  up  between 
two  alternatives.  He  must  either  present  his  claim,  await  the 
slow  process  of  administration,  take  all  the  chances  of  the  solv- 
ency of  the  estate,  run  every  risk  of  the  honesty  and  prudence 
of  its  administration  and  of  possible  sacrifices,  and  trust  to  the 
slight  watch  possible  over  affairs  transacted  by  others,  or  he 
must  accept  the  securities  offered,  at  the  time  perfectly  good, 
and  having  no  fault  except  that  in  part  they  were  beyond  the 
jurisdiction.  If  the  estate  of  Morse  was  solvent  the  guaranty 
of  the  sole  legatee  held  its  entire  surplus,  and  if  insolvent  a 
good  security  for  the  full  amount  was  better  than  a  partial  and 
uncertain  dividend.  We  have  no  difficulty  in  concluding  that 
it  was  defendant's  duty  to  accept  the  securities  offered,  and  that 
his  omission  to  do  so  would  have  been  imprudent  and  unwise. 
Nor  do  we  hesitate  to  say  that  his  action  does  not  come  under 
the  rule  which  forbids  a  foreign  investment.  To  hold  that  it 
does  would  establish  a  perilous  precedent.  It  might  hamper 
the  collection  of  debts  by  trustees  and  executors  due  in  foreign 
States,  and  drive  them  to  refuse  ample  security  and  thereby 
encounter  grave  risk  of  loss.  We  are  of  opinion,  therefore, 
SicKELS  —  Vol.  XXXI X.        44 


346  Ormiston  v.  Olcott.  [Mar., 

OpinioD  of  the  Court,  per  Finch,  J. 

that  the  defendant  violated  no  rule  of  prudence  in  taking  the 
security  objected  to,  and  should  not  be  made  personally  liable 
for  so  doing. 

Two  other  grounds  were  presented  on  which,  it  is  alleged, 
such  liability  can  be  sustained.  It  is  admitted  that  up  to  the 
death  of  Morse,  the  defendant,  although  co-executor,  took  no 
part  in  the  management  of  the  trust.  It  is  claimed  that  this 
was  negligence  which  rendered  him  liable  for  the  misconduct 
of  Morse.  It  is  not  disputed  that  the  rule  applicable  to  exec- 
utors, as  such,  is  that  each  is  liable  only  for  his  own  acts,  and 
one  cannot  be  made  responsible  for  the  negligence  or  waste  of 
another,  unless  he  in  some  manner  aided  or  concurred  therein. 
{Sutherland  v.  Brmh^  7  Johns.  Ch.  22;  MoneU.y.  MoneU^  5 
id.  283 ;  Manahan  v.  Gibbons,  19  Johns.  427.)  It  is  claimed, 
however,  that  the  rule  is  more  stringent  where  executors 
are  also  trustees,  and  the  case  of  Boies  v.  UnderhiU  (3 
Redf.  365)  is  brought  to  our  attention.  The  decision  in  that 
case  is  rested  wholly  on  the  English  rule,  which  is  not  so  rig- 
orously enforced  in  this  country.  (Hill,  on  Trustees,  309, 
note  1 ;  Story's  Eq.  Jur.,  §  1280.)  The  authorities  in  this  State 
do  not  justify  the  distinction  sought  to  be  made.  {Batiks  v. . 
WUkeSj  3  Sandf .  Ch.  99 ;  Kip  v.  Deniston,  4  Johns.  23 ;  Kirby 
V.  Turner,  Hopk.  Ch.  330  ;  De  Forest  v.  Fulton F.  Ins.  Co,,  1 
Hall,  130.)  There  would  be  neither  wisdom  nor  justice  in  a  rule 
which  would  practically  end.  in  making  a  trustee  a  guarantor  of 
the  diligence  and  good  faith  of  his  associates,  and  hold  him 
responsible  for  acts  which  he  did  not  commit  and  could  not 
prevent. 

It  is  further  urged  that  the  executor  was  negligent  in  con- 
tinuing the  investment,  and  in  not  collecting  it  from  the 
debtors,  and  the  decree  of  the  surrogate  at  the  close  of  the  ex- 
ecutor's accounting  is  said  to  have  been  disobeyed.  Assuming 
that  the  executor  had  the  right  to  take  the  mortgage,  he  cer- 
tainly could  not  have  collected  it  until  it  was  due.  It  does  not 
appear  when  that  period  arrived.  It  does  appear,  however, 
that  in  December,  1875,  the  executor  rendered  an  account  be- 
fore the  surrogate  in  wliicli  the  investment  in  question  was 


1881,]  Ormistok  v.  Olcott.  347 

opinion  of  the  Court,  per  Finch,  J. 

plainly  set  forth  and  described,  and  to  which  neither  the  surro- 
gate nor  the  plaintiflE  made  any  objection.  The  decree  which 
directed  the  executor  to  "  retain  "  and  invest  the  fund  merely 
followed  the  direction  of  the  will.  It  is  probable  that  the 
mortgage  haa  become  due,  and  at  all  events  there  is  interest 
unpaid.  The  executor  explains  that  he  has  not  foreclosed  on 
account  of  the  depressed  values  of  real  estate.  His  duty  is  to 
foreclose,  but  he  must  be  allowed  the  reasonable  discretion  of 
an  ordinarily  pnident  man  in  the  choice  of  a  time  and  occa- 
sion. We  cannot  say  that  he  has  been  so  negligent  in  this 
respect,  with  the  little  knowledge  furnished  us  as  to  the  facts, 
as  to  have  become  liable  for  the  amount  of  the  trust  fund. 
The  case  famishes  no  accurate  statements  from  which  we  can 
measure  the  length  of  the  executor's  delay  since  a  foreclosure 
was  possible,  and  gives  no  proofs  tending  to  discredit  the 
truth  of  his  explanation  or  throw  doubt  upon  the  soundness 
of  his  judgment.  We  cannot  as  yet  know  that  an  ultimate 
loss  will,  in  fact,  result,  and  would  not  be  justified  in  assuming 
it  to  be  certain,  and,  on  the  present  state  of  facts,  charging  the 
executor  with  the  whole  fund.  The  duty  of  an  executor  is 
difficult  and  delicate,  and  somewhat  perilous  even  under  favor- 
able circumstances.  And  while  no  rule  of  proper  responsibility 
should  be  relaxed,  yet  where  he  acts  honestly  and  in  good 
faith,  and  with  reasonable  prudence  and  discretion,  he  should 
not  be  held  liable  for  unfortunate  results  which  he  could  not 
be  expected  to  foresee  and  was  powerless  to  prevent. 

The  order  of  the  General  Tenn  should  be  reversed  and  that 
of  the  surrogate  affirmed  with  costs. 

All  concur,  except  Folger,  Ch.  J.,  dissenting,  and  Kapallo, 
J.,  absent ;  Andrcws,  J.,  concurring  in  result. 

Ordered  accordingly. 
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John  Pagan,  Respondent  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York  et  al.,  Appel- 
lants. 

Under  the  New  Yotk  city  charter  of  1878  (g  71,  chap.  885.  Laws  of  1873), 
the  commiBsioner  of  public  works  being  charged  with  the  care  of  the  pub- 
lic buildings,  has  power  to  appoint  janitors  of  the  buildings  in  which  the 
district  civil  courts  are  held ;  the  common  council  cannot  appoint,  nor  can 
it  delegate  to  the  justices  of  sud  court  the  power  to  appc^nt  a  janitor  to 
take  charge  of  anj  of  the  public  buildings. 

Plaintiff  was  appointed  bj  said  commissioner  janitor  of  the  building  in 
which  the  sixth  district  civil  court  in  said  citj  held  its  sessions.  De- 
fendant G.  was  appointed  janitor  bj  the  justice  of  said  court  under  a 
resolution  of  the  common  council  authorizing  the  justices  of  said  courts 
to  appoint  janitors  for  their  courts.  The  board  of  estimate  and  apportion, 
ment  made  an  appropriation  to  paj  the  salary  of  one  janitor  of  said  court, 
with  the  condition,  however,  that  no  portion  should  be  paid  by  the  comp- 
troller until  the  question  was  judicially  determined,  in  whom,  by  law,  the 
appointment  of  janitors  was  placed  ;  and  that  "  the  dty  is  not  to  be  bur- 
dened with  the  expense  of  two  sets  of  janitors."  HM,  that  the  appoint- 
ment of  plaintiff  was  valid  ;  that  this  was  a  proper  case  for  impleading 
C.  as  an  adverse  claimant,  with  the  city  ;  that  C.  had  no  lawful  appoint* 
ment ;  that  no  distinction  could  be  recognized  between  a  janitor  of  the 
court  and  a  janitor  of  the  building  in  which  the  court  is  held,  and  but  one 
janitor  could  legally  serve ;  and  that,  therefore,  plaintiff  alone  was  entitled 
to  payment  out  of  the  appropriation. 

(Argued  February  7, 1881 ,  decided  March  1,  1881.) 

Appeal  from  judgment  of  the  Geperal  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  November  9,  1880,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  set  forth  sufficiently 
in  the  opinion. 

D.  J.  Dea/fi  for  the  corporation  appellant.  A  cause  of  ac- 
tion existed  against  Cummisky  and  a  judgment  can  be  given 
herein  in  relation  to  his  claim  to  the  salary.  {Ken/nedy  v.  The 
MayoTy  79  N.  Y.  361.)  No  judgment  can  be  rendered  for 
either  of  the  parties  claiming  janitor's  salary  herein,  unless  the 
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court  at  the  same  time  adjudges  that  such  claim  is  exclusive, 
and  that  the  other  party  has  no  title  to  a  salary  as  janitor  of  the 
court  or  court-house.  {McOuUaughv,  Mayor y  51  How.  486.) 
Court  attendants  are  a  class  separate  from  janitors.  {JDunphy 
V.  Mayor y  8  Hun,  476 ;  Bergen  v.  The  May  or ^  5  id.  244.)  The 
defendant  Cummisky  has  estopped  himself  from  contending 
that  he  is  not  a  proper  and  necessary  party  to  this  action,  by  the 
position  which  he  assumed,  when  the  controversy  was  before 
this  court  on  the  former  occasion,  svh  nomine.  {Kennedy  v. 
Ths  Mayor,  77  N.  T.  60 ;  Ridey  v.  Smith,  64  id.  576 ;  Bowea 
V.  Bowen,  30  id.  519 ;  Oaylord  v.  Van  Loan,  15  Wend. 
308 ;  MiUer  v.  Watsm,  4  id.  267 ;  Broohnan  v.  Metcalf,  4 
Eobt  568.) 

Elliot  Sanford  for  appellant  Cummisky.  The  complaint 
as  amended  did  not  contain  any  cause  of  action  against  Cum- 
misky. (55  How.  193  ;  59  id.  92;  Palmer  v.  Davis,  28  N. 
Y.  242 ;  Mont.  Bk.  v.  Albany  Bk.,  7  id.  459 ;  Tooker  v.  Ar- 
noitx,  76  id.  397 ;  Bichtmyer  v.  Bichtmyer,  50  Barb.  55 ; 
Sinclair  v.  Fitch,  3  E.  D.  Smith,  677;  Allen  v.  Fosgate,  11 
How.  218 ;  37  N.  Y.  Super.  Ct.  334;  People  v.  IngersoU,  67 
Barb.  481;  affirmed,  68  N.  Y.  1.)  The  action  of  the  board 
of  apportionment  in  affixing  certain  conditions  to  the  appro- 
priation was  vUra  vires  and  invalid.  (Whitmore  v.  T/ie 
Mayor,  67  N.  Y.  21 ;  Morse  v.  Williamson,  35  Barb.  472 ; 
People  V.  Lawrence,  6  Hill,  244 ;  Sherwood  v.  Beed,  7  id.  431 ; 
Bennett  v.  Bayle,  40  Barb.  657 ;  Joslyn  v.  Dow,  19  Hun, 
494 ;  People  v.  Ransom,  56  Barb.  513,  519 ;  Merrill  v.  Port- 
Chester,  71  N.  Y.  309 ;  Bergen  v.  The  Mayor,  5  Hun,  244 ; 
Sullivan  v.  The  Mayor,  45  How.  152.)  The  portion  of  the 
answer  of  the  defendant  Cummisky  offered  in  evidence  was 
improperly  received.  {Perego  v.  Purdy,  1  Hilton,  269; 
Forrest  v.  Forrest,  6  Duer,  102,  129 ;  Stuart  v. ' Kissam, 
2  Barb.  493;  Dorlon  v.  Douglass,  6  id.  451;  Bearss  v. 
Copley,  10  K  Y.  93;  Bouse  v.  Whited,  25  id.  170,  175; 
I?hiUip8  on  Evidence  [4th  Am.  ed.J,  410;  Gildersleeve 
V.  Lamdon,  73  N.  Y.  609 ;  SuUivan  v.  The  Mayor,  52  id.  652 ; 
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47  How.  449.)  The  refusal  of  the  court  to  dismiss  the  com- 
plaint against  Cummisky  was  error,  plaintiff  having  failed  to 
prove  any  demand  upon  the  comptroller  thirty  days  before  the 
conmiencement  of  the  action.  {Knox  v.  The  Mayor,  55  Barb. 
416;  Busaell  v.  The  Mayor,  1  Daly,  263.)  The  commis- 
sioner of  public  works  is  only  an  executive  oflScer  under  the 
charter  of  1873,  section  19,  and  has  no  power  to  employ  jani- 
tors at  an  annual  salary  without  authority  of  the  governing 
body,  the  common  council.  {Ellis  v.  The  Mayor,  1  Daly, 
102;  Briggs  v.  The  Mayor,  2  id.  804;  Donovan  v.  ITie 
Mayor,  33  N.  T.  291.)  Professional  services  may  be  con- 
tracted for  without  bids.  {McDonald  v.  The  Mayor,  68  N. 
T.  23 ;  O'Connor  v.  T/ie  Mayor,  11  Hun,  176 ;  McDonald  v. 
The  Mayor,  4  T.  &  C.  177,  178.) 

kelson  J.  Waterhury  for  respondents.  Tlie  commissioner  of 
public  works  had  power  to  appoint  the  plaintifE  janitor  of 
premises  occupied  by  certain  police  and  district  courts,  and  he 
is  entitled  to  be  paid  out  of  the  appropriation  to  pay  the  jan- 
itors for  those  courts,  unless  other  parties  have  a  legal  claim  to 
be.paid  therefrom  to  their  exclusion.  {Kennedy  v.  The  Mayor, 
79  N.  Y.  361,  363.)  No  other  person  than  the  janitors  em- 
ployed by  the  commissioner  of  public  works  has  a  legal  claim 
to  be  paid  out  of  the  appropriation  for  the  payment  of  janitors 
under  the  condition  annexed  to  it  by  the  board  of  estimate  and 
apportionment.  {Bergen  v.  The  Mayor,  5  Hun,  243 ;  1  Laws 
of  1857,  724,  874,  877 ;  1  Laws  of  1870,  366,  371 ;  Laws  of 
1873,  484,  489.) 

Eabl,  J.  The  plaintiff  commenced  this  action  to  recover  of 
the  city  of  New  York  his  salary  for  the  year  1879,  as  janitor 
of  the  building  in  which  the  sixth  district  civil  court  in  that 
city  held  its  sessions.  Phillip  Cummisky  was  joined  afi  a  de- 
fendant upon  the  allegation  that  he.  claimed  an  interest  in  the 
subject  of  controversy  adverse  to  the  plaintiff. 

The  plaintiff  claimed  to  have  been  appointed  janitor  of  the 
court  building  by  the  commissioner  of  public  works,  and  Cum- 
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misky  claimed  to  have  been  appointed  janitor  of  the  sixth  dis- 
trict civil  court  by  the  justice  of  that  court. 

The  board  of  estimate  and  apportionment  for  the  city  of 
New  York,  in  December,  1878,  made  appropriations  for  the 
support  of  the  city  government  for  the  year  1879,  and  they 
appropriated  "  to  pay  salaries  of  twelve  janitors,  at  $1,200  each 
per  annum  in  the  civil  and  police  courts  as  follows : "  and 
then  the  twelve  courts  are  named,  with  $1,200  opposite  to  each, 
among  which  is  the  sixth  district  civil  court.  The  sums  thus 
appropriated  amount  to  $14,400  and  at  the  foot  of  the  appro- 
priation is  the  following : 

''  The  above  appropriation  of  $14,400  is  made  specially,  as 
no  provision  is  otherwise  made  in  this  final  estimate,  for  the 
salaries  of  the  janitors  of  these  courts.  No  portion. of  this  ap- 
propriation, however,  is  to  be  paid  by  the  comptroller  until 
the  question  is  judicially  determined,  on  an  adjusted  case  or 
otherwise,  in  whom  by  law  the  appointment  of  janitor  of  these 
courts  is  placed.  It  is  claimed,  on  one  hand,  that  the  appoint- 
ment is  in  the  boJird  of  police  justices  and  justices  of  the 
civil  courts,  and  on  the  other,  that  the  appointment  is  in  the 
commissioner  of  public  works.  The  city  is  not  to  be  bur- 
dened with  the  expense  of  two  sets  of  janitors." 

By  the  city  charter  of  1873  (chapter  335,  section  71),  it  was 
provided  that  the  department  of  public  works  should  have  the 
care  of  public  buildings,  and  the  claim  of  the  plaintiff  is  that 
the  power  to  appoint  the  janitor  of  such  buildings  was  thus 
vested  in  that  department,  and  that  his  appointment  was,  there- 
fore, valid.  It  was  so  held  by  this  court  in  the  case  of  Kennedy 
V.  The  Mayor ^  etc.  (79  N.  Y.  361),  and  so  much  may  now  be. 
regarded  as  settled.  It  was  also  held  in  that  case  that  the  ap- 
propriation by  the  board  of  apportionment  was  in  form  suffi- 
cient to  authorize  the  payment  of  the  plaintiff's  salary  except 
for  the  condition  attached  to  it,  which  is  above  set  out,  and 
that  such  condition  could  be  lawfully  attached. 

Kennedy  in  that  case  was  in  the  same  position  as  the  plaint- 
iff in  this,  but  the  adverse  claimant  to  the  salary  of  janitor 
there  was  not  made  a  party,  and  hence  the  judgment  there  was 
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reversed  on  that  ground,  the  court  holding  that  the  adverse 
claimant  should  be  made  a  party  to  the  action  so  that  a  judgment 
rendered  therein  should  bind  him  and  protect  the  city  against 
his  claim  and  thus  comply  with  the  condition  attached  to  the 
appropriation.  So  we  must  take  it  as  decided  that  this  is  a 
proper  case  for  impleading  Cummisky  as  an  adverse  claimant 
with  the  city. 

But  little,  therefore,  remains  to  be  determined  now.  Cum- 
misky did  not  hold  a  lawful  appointment  of  janitor.  There 
was  no  law  which  authorized  the  justice  of  the  civil  court  to 
appoint  him.  By  section  65  of  chapter  344  of  the  Laws  of 
1857,  it  is  provided  that  "  the  corporation  of  the  city  of  New 
York  shall  furnish,  at  the  expense  of  that  city,  all  necessary 
attendants,  rooms,  furniture,  blanks,  stationery  and  fuel  for 
these  courts,"  meaning  the  District  Courts  of  the  city  of  New 
York.  That  is  a  power  to  be  exercised  by  the  corporation,  and 
the  •  provision  confers  no  power  upon  the  justices  of  these 
courts.  But  March  15, 1870,  the  common  council  adopted  the 
following  resolution :  "  Resolved^  That  the  justices  assigned 
to  each  of  the  police  courts  of  this  city  and  the  justices  of  the 
several  district  civil  courts  be  and  they  are  hereby  authorized 
and  empowered  to  appoint  a  janitor  for  each  of  said  police 
and  civil  courts  at  an  annual  salary  of  $1,500  each,  payable 
monthly."  Cummisky  is  supposed  to  have  been  appointed 
under  this  resolution. 

A  janitor  is  understood  to  be  a  person  employed  to  take 
charge  of  rooms  or  buildings,  to  see  that  they  are  kept  clean  and 
in  order,  to  lock  and  unlock  them,  and  generally  to  care  for  them. 

A  janitor,  as  distinguished  from  attendants,  the  common 
council  had  no  authority  to  furnish  for  these  courts.  By  the 
city  charter  of  1857  (chapter  446,  section  23),  an  act  later  than 
the  act  chapter  344,  above  referred  to,  the  care  of  public  build- 
ings was  conferred  upon  the  street  department,  and  such  care  has 
since  been  in  that  department  and  its  successor,  the  department 
of  public  wofks.  Therefore,  certainly  since  the  act  chapter 
446,  the  common  council  could  not  appoint  and  could  not  dele- 
gate the  power  to  appoint  a  janitor  to  take  charge  of  any  of 
the  public  buildings. 
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But  it  18  said  that  the  appropriation  was  to  pay,  not  janitors  of 
the  court  buildings,  but  court  janitors,  and  that  Cumraisky  was 
appointed  the  court  janitor  for  the  sixth  district  civil  court.  We 
do  not  think  this  a  fair  construction  of  the  appropriation.  It 
-was  to  pay  janitors  in  the  several  courts  mentioned.  The  board 
of  apportionment  was  willing  to  recognize  but  one  janitor 
for  each  court,  and  it  found  two  persons  claiming  to  act  as  jan- 
itor, one  under  appointment  of  the  commissioner  of  public  works 
and  the  other  under  appointment  by  the  justice  of  the  district 
civil  court,  and  it  meant  the  appropriation  for  the  one  of  the 
two  who  was  legally  appointed  and  who  should  be  adjudged  to 
have  been  so  appointed. 

We  cannot  recognize  any  distinction  between  a  janitor  of 
the  court  and  a  janitor  of  the  building  in  which  the  court  is 
held.  Both  must  be  construed  to  mean  the  same  thing.  A 
janitor  of  the  court,  as  distinguished  from  an  attendant  upon 
the  court,  must  be  a  person  discharging  the  same  duties  as  a 
janitor  of  the  court  building.  If  by  janitor  of  the  court  is 
meant  simply  an  attendant  upon  the  court,  then  such  janitor 
is  provided  for  in  an  item  of  appropriation  made  by  the  board 
of  apportionment  "  for  salaries  of  clerks,  stenographers,  inter- 
preters and  attendants."  We  are,  therefore,  of  opinion  that 
there  was  but  one  janitor  who  could  legally  serve  in  the  sixth 
district  civil  court  building  and  that  he  was  the  plaintiff,  and 
that  he  alone  is  entitled  to  pay  out  of  the  appropriation  above 
referred  to. 

We  conclude,  therefore,  that  the  judgment  in  this  case  should 
be  affirmed,  with  costs. 

The  views'  here  expressed  probably  determine  the  cases  of 
Golden,  Kennedy  and  O'Brien,  so  far  as  concerns  the  merits 
of  those  cases.  But  the  counsel  for  the  corporation  claims  that 
those  cases  are  not  properly  before  us  and  he  did  not  argue 
them,  and  no  one  appeared  for  the  co-defendants  with  the  city 
in  those  cases.  We  do  not  understand  the  precise  position  of 
those  cases  before  us.  We  have  no  papers  showing  that  they 
are  regularly  here.     We  do  not,  therefore,  decide  them. 

All  concur. 

Judgment  affirmed. 
SiCKELS  — Vol.  XXXIX.        4Q 
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,  John  F.  Smyth,  Superintendent,  etc.,  Respondent,  v.  Julia  T. 
MuNROE  et  al.,  Appellants. 

Where  the  Baperintendent  of  the  inBurance  department  has  accepted  from 
an  iusarance  companj  an  assignment  of  a  mortgage  as  a  part  of  the  de- 
posit to  be  made  with  him,  under  the  requirements  of  the  insurance  law, 
on  the  faith  of  a  representation  on  the  part  of  the  mortgagor  that  there 
is  no  legal  or  equitable  defense  to  the  same,  he  can  avail  himself  of  the 
doctrine  of  estoppel  prohibiting  a  debtor,  upon  the  faith  of  whose  state- 
ments  an  assignment  of  his  obligation  has  been  accepted,  from  disputing 
such  statements. 

Defendant  A.  executed  to  an  insurance  company  his  bond  for  $40,000, 
secured  hy  mortgage  executed  hj  him  and  bj  defendant  J.,  his  wife,  upon 
lands  owned  bj  the  latter.  .  At  the  same  time  the  mortgagors  signed  a 
written  instrument  in  which  they  consented  to  the  assignment  of  the 
mortgage  to  the  superintendent  of  the  insurance  department,  and  stated 
that  no  portion  of  the  mortgage  debt  had  been  paid  and  that  there  was 
**no  offset  to  or  legal  or  equitable  defense  to  the  same."  The  insurance 
companj  became  insolvent  and  a  receiver  of  its  effects  was  appointed. 
In  an  action  by  the  superintendent  to  foreclose  the  mortgage,  wherein  thn 
defense  of  usury  was  interposed,  it  appeared  that  it  was  the  custom  of 
the  insurance  department  to  require  such  statements  as  a  condition  pre- 
cedent to  the  acceptance  of  assignments  of  mortgages,  and  that  the 
instrument  was  taken  and  deposited  with  the  other  papers  in  the  office 
of  the  superintendent.  Held^  that  it  was  to  be  presumed  that  the  super- 
intendent acted  in  accepting  the  assignment,  and  as  an  essential  part  of 
the  transaction,  upon  the  faith  of  the  representations  in  said  instrument ; 
that,  therefore,  a  finding  to  that  effect  was  justified ;  and  that  defend- 
ants were  estopped  from  availing  themselves  of  said  defense. 

Also  ?ield,  that  in  the  absence  of  proof  of  fraud,  or  want  of  knowledge,  it 
was  a  legal  presumption  that  the  parties  executing  said  instrument  did 
so  with  knowledge  of  its  ddn tents ;  and  that  this  presumption  was  not 
affected  by  the  fact  that  one  of  them  was  a  married  woman;  also,  that 
as  against  a  person  who  had  acted  upon  the  faith  of  her  representation 
she  could  not  be  exonerated  therefrom  by  reason  of  her  ignorance. 

Also  held,  that  knowledge  on  the  part  of  the  insurance  company  of  the 
usury  could  not  be  attributed  to  and  did  not  affect  the  superintendent. 

Also  7ield,  that  evidence  was  competent  showing  the  custom  of  the  depart- 
ment in  such  transactions. 

(Argued  February  8,  1881 ;  decided  March  1, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
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made  January  6,  1880,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a, decision  of  the  court,  on  trial  at 
Special  Term.     (Reported  below,  19  Hun,  550.) 

This  action  was  brought  by  plaintiff,  as  superintendent  of 
the  insurance  department  of  the  State  of  New  York,  to  fore- 
close a  mortgage  executed  by  defendants,  Allen  Munroe  and 
Julia  T.,  his  wife,  upon  lands  owned  by  the  latter,  given  to 
secure  a  bond  of  the  former. 

The  bond  and  mortgage  were  executed  to  the  New  York 
State  Life  Insurance  Company,  to  secure  the  sum  of  $40,000 
loaned  to  Allen  Munroe.  Mrs.  Munroe  and  Belden,  the  assignee 
in  bankruptcy  of  Allen  Munroe,  were  the  only  parties  who 
answered  the  complaint ;  they  severally  set  up  the  defense  of 
usury.  The  mortgage  was  on  the  day  of  its  execution,  trans- 
ferred and  assigned  by  the  life  insurance  company,  unto  Orlow 
W.  Chapman,  the  predecessor  in  office  of  the  plaintiff  as  such 
superintendent,  and  in  consideration  of  such  transfer  the  com- 
pany received  from  the  superintendent  $40,000  in  government 
bonds,  which  had  theretofore  been  deposited  in  the  insurance 
department  as  security  to  the  policy-holders  in  pursuance  of 
law. 

Simultaneously  with  the  execution  of  the  said  bond  and 
mortgage  the  said  Allen  and  Julia  T.  Munroe  executed  an 
instrument  as  follows : 

"  The  undersigned,  mortgagor  or  mortgagors  in  the  mortgage 
above  mentipned  and  the  present  owner  or  owners  in  fee  of 
the  mortgaged  premises,  do  hereby  consent  to  the  assignment 
of  said  bond  and  mortgage  to  the  superintendent  of  the  insur- 
ance department  of  the  State  of  New  York,  and  do  hereby 
certify  and  agree  that  there  is  now  unpaid  and  due,  or  to 
become  due,  on  said  bond  and  mortgage  the  principal  sum  of 
$40,000  with  interest  thereon  from  the  12th  day  of  December, 
1873,  and  there  is  no  offset  to  or  legal  or  equitable  defense 
against  the  same. 

"Dated  this  12th  day  of  December,  1873. 
"  ALLEN  MUNROE, 
"JULIA  TOWNSEND  MUNEOE." 
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Which  instrument  was  duly  acknowledged.  This  instniment, 
with  the  acknowledgment  thereof,  appeared  upon  the  same 
paper  upon  which  the  assignment  from  the  insurance  company 
to  the  superintendent  of  the  insurance  department  was  written 
or  printed. 

It  appeared  that  it  was  the  custom  of  the  insurance  depart- 
ment to  require  statements  similar  to  those  contained  in  said 
instrument  before  accepting  assignments  of  mortgages.  All  of 
the  papers  were  delivered  together  to  and  were  filed  in  the 
insurance  department. 

The  counsel  for  the  defendants  requested  the  court  to  find 
the  facts  constituting  the  usury,  which  the  court  refused  ;  also, 
that  the  superintendent  of  the  insurance  department  did  not 
rely  upon  the  statement  in  the  certificate  contained  and  was 
not  influenced  thereby  in  taking  the  assignment  of  the  bond 
and  mortgage  and  in  paying  therefor ;  also,  that  the  said  super- 
intendent at  the  time  he  took  the  assignment  of  the  said  bond 
and  mortgage  was  informed,  or  had  sufficient  knowledge  to  put 
him  upon  inquiry,  of  the  true  consideration  upon  which  the 
bond  and  mortgage  had  been  made  to  the  life  insurance  com- 
pany. The  court  refused  to  find  either  of  said  propositions  as 
requested ;  on  the  contrary,  found  that  the  superintendent  ac- 
cepted the  bond  and  mortgage  and  delivered  the  United  States 
bonds  in  exchange,  relying  upon  the  truth  of  the  statement 
contained  in  said  instrument. 

Among  other  findings  of  fact,  the  court  did  find :  "  That  at 
the  time  the  said  Julia  T.  Munroe  executed  the  gkid  certificate 
she  had  no  knowledge  of  the  purpose  for  which  it  was  required, 
or  that  it  was  to  be  used  in  any  manner  whatever,  and  that  in 
the  absence  of  such  knowledge  she  signed  the  same  at  the  re- 
quest of  her  said  husband  and  without  any  knowledge  or  infor- 
mation of  the  use  which  was  to  be  made  of  the  same." 

Mrs.  Munroe  was  not  examined  as  a  witness,  and  no  evidence 
was  given  to  support  this  finding. 

Further  facts  appear  in  the  opinion. 

George  N.  Kennedy  for  appellant.    The  bond  and  mortgage 
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was  as  to  the  defendants  James  J.  Belden,  assignee  in  bank- 
ruptcy of  Allen  Munroe,  and  Julia  T.  Munroe,  usurious  and 
void.  {Rose  v.  Jiose^  7  Barb.  176;  Sov/oerlye  v.  Arden^  1 
Johns.  Ch.  240.)  The  mortgage  and  bond  being  void  for 
usury,  defendants  can  avail  themselves  of  the  defense  against  the 
plaintiflE  as  assignee  of  said  security,  and  were  not  estopped  by  the 
certificate  given  by  them  at  the  same  time,  and  concurrent  with 
the  execution  of  the  mortgage.  {De  ZeU  v.  OdelZ^  3  Hill,  222 ; 
Plumb  V.  Cattaraugua  Ina.  Co.^  18  N.  T.  395 ;  Truscott  v. 
Davis^  4  Barb.  495-8 ;  Dinkenjlel  v.  FranTcLin^  7  Hun,  340 ; 
MaUory  v.  Ueran^  49  N.  Y.  Ill ;  Payne  v.  Buniham^  ^2  id. 
69;  7  T.  R.  604;  Lowesbury  v.  Depue,  28  Barb.  47.)  It  is 
not  sufBcient  to  create  an  estoppel  that  the  certificate  was  be- 
lieved to  be  a  protection  as  matter  of  law.  (  Wilcox  v.  Howell^  44 
N.  r.  399 ;  38  N.  T.  Super.  Ct.  7 ;  MaUory  v.  Horam.,4Q  N.T. 
Ill,  115.)  The  certificate  having  been  executed  at  the  same 
time  and  concurrent  with  the  execution  of  the  mortgage,  and 
being  a  part  of  the  same  transaction,  it  can  have  no  other  or 
greater  eflEect  than  it  would  have  had  if  it  had  been  written  in  the 
body  of  the  mortgage.  (  Wilcox  v.  Htywell^  44  Barb.  401 ;  44 
N.  Y.  398 ;  Mechxmica^  Bank  v.  New  Haven  P.  P.  Co,j  3 
Kern.  638.)  An  indispensable  requisite  of  an  estoppel  in  pais 
is  that  the  conduct  or  representations  were  intended  to,  and  did 
in  part,  influence  the  other  party  to  his  injury.  {Payne  v. 
Bumham^  62  N.  Y.  69,  73.)  The  plaintiff  cannot  avail  him- 
self of  the  doctrine  of  estoppel  against  the  mortgagor  by  rea- 
son of  his  relations  of  trustee  to  the  mortgagee.  {People  ex  rel, 
Staut  V.  Chapman^  5  Hun,  222,  224 ;  Rxiggles  v.  Chapman^ 
59  N.  Y.  165 ;  Sharpley  v.  Abhott,  42  id.  450-1 ;  Flagg  v. 
Munger,  5  Seld.  492.) 

P.  W.  Peckham  {or  respondent.  There  was  no  usury  proved 
in  the  case  on  the  part  of  the  New  York  Life  Insurance  Com- 
pany, or  for  which  it  was  in  any  way  liable.  {Adriance  v. 
Poome^  52  Barb.  399  ;  /?t«.  Co.  v.  Ine.  Co.^  7  Wend.  31 ;  Pis- 
ley  V.  Pailway  Co.^  1  Hun,  202 ;  Brouwer  v.  Appleby^  1  Sandf. 
158 ;  Iloyt  v.  Thcmpson^  5  N.  Y.  320 ;  Baaik  v.  Norton,  1 
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Hill,  572,  579;  BomJc  v.  Bank,  17  Mass.  1,  28;  Angell  & 
Ames  on  Corporations  [4tli  ed.],  §§  291-297 ;  Sniffen  v.  Koech- 
ling,  13  J.  &  S.  61 ;  Estevey  v.  Purdy,  66  K.  T.  446 ;  Bank 
Y.  Bailroad,  13  id.  599,  631,  633,  634;  Clark  v.  Metropolitan 
Bank,  3  Duer,  241;  Thompson  v.  Bank,  5  Bosw.  293,  309; 
Walsh  V.  Ins.  Co,,  73  N.  Y.  5,  10 ;  Ins.  Co.  v.  Mmch,  53  id. 
144;  L.E.,15  Ch.  Div.  639-643;  Bufett  v.  BaUroad  Com- 
pam,y,  40  N.  Y.  168.)  An  action  to  foreclose  the  mortgage  could 
have  been  maintained  by  the  insurance  company  itself,  {Con- 
dit  V.  Baldwin,  21  N.  Y.  219  ;  Bell  v.  Bay,  32  id.  165 ;  Lee 
V.  Chadsey,  3  Abb.  Ct.  App.  Dec.  43 ;  Bstevey  v.  Purdy,  66 
N.  Y.  446  ;  Sniffen  v.  Koechling,  13  J.  &  S.  61.)  Assuming 
the  existence  of  usury  in  the  mortgage,  rendering  it  invalid 
in  the  hands  of  the  Insurance  Company  the  certificates 
signed  by  defendants  Munroe,  and  the  facts  found  by  the 
court  based  upon  it,  estop  the  defendants  from  raising 
the  question  of  usury.  {Mason  v.  Anthony,  3  Abb.  Ct.  of 
App.  Dec.  207;  S.  C,  3  Keyes,  609;  Payne  v.  Burn- 
ham,  62  N.  Y.  69;  Nichols  v.  Nusshaum,  10  Hun,  214; 
Smythe  v.  Lomhardo,  15  id.  415.)  There  is  no  presumption 
of  law  in  civil  cases  that  a  married  woman  acts  under 
the  compulsion  of  her  husband  in  any  thing.  {Seiler  v. 
The  People,  77  N".  Y.  411.)  There  is  no  such  relation  be- 
tween plaintiff  and  the  Insurance  Company  as  to  prevent  the 
doctrine  of  estoppql  from  being  applied  herein.  {Biiggles 
v.  Chapman,  59  N.  Y.  163 ;  64  id.  557 ;  Matter  of  Att'y-Qen. 
V.  Guardian  Mutual  Life  Ins.  Co.,  13  Hun,  115 ;  74  N.  Y. 
617;  StUweUv.  Carpenter,  62  id.  639.)  Knowledge  in  the 
company  of  the  existence  of  usury  would  have  no  bearing  upon 
the  superintendent  as  against  the  certificate,  even  though  it 
should  be  claimed  that  the  superintendent  is  also  the  trustee  for 
the  company  and  the  company  had  knowledge  of  the  facts. 
(Laws  of  1853,  chap.  463,  as  amended ;  Laws  of  1862,  chap. 
300,  §  2.)  There  being  no  usury,  a  refusal  to  find  upon  the 
question  one  way  or  the  other  was  immaterial.  {Stewart  v. 
Morssy  79  N.  Y.  629.)  Belden,  as  assignee,  could  not  set  up  the 
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defense  of  usury  against  the  certificate  of  his  assignor.     ( Cur- 
tis V.  Leamtty  15  ii^.  Y.  1 ;    Van  Heuaen  v.  Radd^e^  7  id.  580.) 

Miller,  J.  The  principle  is  well  established  in  this  State 
that  where  an  assignee  takes  a  chose  in  action  by  assignment, 
with  the  debtor's  assent,  and  on  the  faith  of  a  representa- 
tion made  at  the  time,  the  debtor  is  estopped  from  impeaching 
it  by  any  defense  inconsistent  with  his  declaration.  And  it  is 
adjudged,  by  repeated  decisions  of  this  court,  that  the  doctrine 
of  an  estoppel  in  pais  may  be  interposed  in  such  a  case  against 
the  defense  of  usury.  {DAmoreux  v.  Vischery  2  Comst.  278 ; 
Mason  v.  Anthony ^  3  Keyes,  609 ;  Payne  v.  Bumhamh^  62  N. 
Y.  69.)  The  statement  in  the  certificate  of  Allen  Munroe  and 
Julia  T.,  his  wife,  to  the  effect  that  to  the  bonds  and  mortgage 
therein  mentioned,  the  last  of  which  is  the  subject  of  foreclos- 
ure in  this  action,  there  was  no  legal  or  equitable  defense,  was 
evidently  made  for  the  purpose  of  inducing  a  belief  that  such 
statement  was  true.  And  if  the  bond  and  mortgage  was  re- 
ceived upon  the  strength  and  by  reason  of  such  statement  and 
certificate,  no  valid  reason  exists  why  the  parties  who  made  the 
same,  and  all  persons  claiming  under  them,  are  not  estopped 
from  urging  to  the  contrary,  or  asserting  that  the  representa- 
tion is  untrue  and  different  from  the  fact  actually  existing.  It 
appears,  in  this  case,  that,  at  the  time  and  concurrent  with  the 
execution  of  the  bond  and  mortgage,  an  instrument  was  exe- 
cuted by  the  mortgagors  consenting  to  the  assignment  of  the 
same  to  the  superintendent  of  tlie  insurance  department  of  this 
State,  and  that  the  papers  were  taken  and  deposited  with  said 
superintendent,  and  the  findings  of  the  court  show  that  the 
bond  and  mortgage  was  received  by  him  relying  upon  the  truth 
of  the  statements  contained  in  the  certificate.  The  presump- 
tion of  law,  in  view  of  the  purpose  for  which  the  bond  and 
mortgage  was  assigned  and  the  fact  that  it  was  received,  in  ac- 
cordance with  the  customary  routine  of  business  of  that  depart- 
ment, is  that  ordinary  caution  was  used,  and  the  proof  shows 
that  it  was  the  practice  to- require  a  certificate  of  the  same  tenoi 
and  effect  in  all  transactions  of  a  like  character.     In  fact,  such 


360  Smyth  v.  Munrob  et  al.  [Mar., 

Opinion  of ^ the  Court,  per  Miller,  J. 

a  course  was  indispensable  to  the  safety  and  security  of  those 
for  whose  benefit  bonds  and  mortgages  might  be  assigned  ;  and 
a  public  official,  having  charge  of  securities  of  this  description, 
would  be  delinquent  in  tlie  perform?.nce  of  his  duty  and  as  a 
business  man  who  failed  to  exact  prix)f  that  the  obligation 
received  was  valid  and  legal  and  not  tainted  by  a  usurious 
consideration.  Taking  into  account  that  the  official  duty  of 
the  officer  absolutely  required  this  degree  of  vigilance  and  care, 
&s  well  as  ordinary  business  rules,  and  the  presumption,  which 
is  always  to  be  indulged,  that  a  public  officer  acts  in  good  faith 
until  the  contrary  is  proved,  it  must  be  assumed  that  the  repi-e- 
eentation  made  by  the  certificate  was  a  very  important  and  es- 
sential part  of  the  transaction,  as  well  as  an  inducing  cause  for 
taking  the  bond  and  mortgage ;  and  without  this,  the  superin- 
tendent would  never  have  parted  with  the  bond  in  his  possession 
of  the  same  amount  and  of  equal  value.  The  claim,  therefore, 
that  there  is  no  evidence  that  the  certificate  was  ever  shown  to, 
or  seen  by,  the  assignee  or  superintendent,  or  that  he  had  heard 
of  its  existence  at  the  time  of  the  assignment,  is  not  well 
founded.  The  evidence  shows  that  it  was  the  custom  of  the 
department  to  require,  before  accepting  the  Assignment  of  any 
bond  and  mortgage,  such  a  certificate ;  that  the  certificate  with 
the  other  papers  was  carried  to  the  superintendent's  office ;  and 
to  say  that  it  was  not  looked  at,  examined  and  understood,  and 
did  not  constitute  the  very  essence  of  the  matter,  is  contrary 
to  all  reasonable  inferences  to  be  derived  from  the  object  in 
contemplaticta,  and  the  nature  and  purpose  of  the  transaction. 
The  evidence  relied  upon  by  the  appellant's  counsel  to  sustain 
the  position  contended  for  is  susceptible  of  a  different  construo- 
tion.  A  literal  reading  would  make  the  witness  testify  to  the 
existence  of  the  certificate  of  an  affidavit  of  regularity,  which 
is  not  proved ;  and  as  it  does  not  appear  that  there  was  any 
other  certificate  introduced  upon]the  trial  except  the  one  signed 
by  the  mortgagors,  the  fair  and  reasonable  intendment  is  that 
the  witness  included  the  latter,  as  well  as  the  affidavit  of  regu- 
larity and  that  of  the  appraisers,  which  are  mentioned.  This 
interpretation  comports  with  the  usual  course  of  business,  and 
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with  the  inference  to  be  drawn  from  the  fact  that  a  certilicate 
had  been  taken,  and  that  it  must  have  been  executed  for  the  pur- 
poses for  which  it  was  used.  Although  the  evidence  relating 
to  the  custom  as  to  requiring  a  certificate  is  contained  in  a  stip- 
ulation, yet  it  was  manifestly  sufficient  to  establish  such  custom 
and  properly  admitted  upon  the  trial.  The  claim  tliat  the  cer- 
tificate alone  is  not  sufficient  to  create  an  estoppel  injpaiSj  and 
that  it  must  be  shown  that  the  acts,  declarations  or  omissions^ 
out  of  which  the  estoppel  arises,  influenced  the  conduct  of  the 
superintendent,  and  that  he  acted  in  reliance  upon  the  same,  is 
answered  by  the  remark  that  it  is  entirely  clear  that  he  would 
not  have  taken  the  assignment  of  the  bond  and  mortgage  and 
parted  with  the  bonds  he  held,  unless  this  certificate  had  been 
given.  It  was  not  only  a  rule  and  regulation,  but  a  necessity ; 
and  the  only  way  in  which  he  could  fully  obtain  knowledge 
of  the  facts,  and  protect  the  public  against  loss  by  mortgages 
wliich  were  usurious  and  void.  Under  these  circumstances,  it 
cannot,  we  think,  be  questioned,  that  the  superintendent  be- 
lieved and  relied  upon  the  statement  in  the  certificate  as  true, 
and  that  his  action  was  dictated  thereby,  within  the  principle 
of  the  decisions  cited  by  the  appellant's  counsel.  (See  Malloney 
v.  Ilaran,  49  N".  Y.  Ill ;    Wilcox  v.  Jlowell,  44  id.  399.) 

The  fact  that  Mrs.  Munroe  was  a  married  woman  when  the 
certifijcate  was  executed  does  not  aid  the  defendants ;  and  the 
finding  of  the  court,  to  the  eflfect  that  she  had  no  knowledge 
of  its  purpose,  and  in  the  absence  of  such  knowledge  she  signed 
the  same  without  any  knowledge  or  information  of  the  use 
which  was  to  be  made  of  it,  is  adverse  to  the  inferences  to  be 
drawn  from  the  certificate  itself,  and  from  the  circumstances 
attending  the  transaction.  All  of  these  bear  witness  that  the 
design  was  to  assign  the  mortgage  to  the  superintendent,  and 
that  this  was  to  be  done  upon  the  strength  of  the  statement 
made  as  to  the  validity  of  the  mortgage.  It  is  a  presumption 
of  law  that  a  party  executing  an  instrument  does  so  with 
knowledge  of  its  contents;  and  as  Mrs.  Munroe  was  not  ex- 
amined as  a  witness,  and  there  is  no  proof  that  she  did  not 
know  its  contents,  it  must  bo  assumed  that  she  did.  Without 
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any  proof  of  fraud  or  want  of  knowledge,  it  certainly  would 
not  be  safe,  or  in  accordance  with  any  sound  principle,  to 
bold  that  a  married  woman  is  exonerated  from  the  statements 
she  has  made  by  reason  of  her  ignorance.  In  Payne  v.  Burn- 
ham  (supra),  the  doctrine  of  estoppel  in  such  a  case  was  up- 
lield.  fc^o  long  as  she  intrusts  such  a  statement  in  the  hands 
of  her  husband  with  power  to  use  it,  she  makes  him  her  agent 
and  is  bound  thereby.  The  finding  referred  to  is  not  material, 
as  the  court  also  found  that  Mrs.  Munroe  was  estopped  by  the 
certificate  from  setting  up  the  defense  of  usury,  and  this 
should  control.  The  claim  that  it  was  not  'executed  with  a 
view  to  influence  the  action  of  the  assignee  is  in  opposition  to 
the  finding  last  stated,  which  is  fully  sustained  by  the  evidence. 
It  is  clearly  evident  that  it  did  influence  the  superintendent ; 
and  without  the  certificate  of  both  the  mortgagors  the  assign- 
ment would. never  have  been  accepted.  Nor  is  there  any  valid 
reason  why  the  plaintiff  cannot  avail  himself  of  the  doctrine  of 
estoppel  against  the  mortgagor.  He  holds  the  securities  as 
trustee  for  the  benefit  and  for  the  security  of  the  policy-holders, 
under  the  act  of  April  8,  1851.  Upon  the  insolvency  of  the 
insurance  company  and  its  dissolution  and  the  appointment  of 
a  receiver,  it  is  his  duty  to  keep  those  securities',  convert  them 
into  money,  and  distribute  the  funds  among  the  cestuis  que 
trust  {Buggies,  Heceiver,  v.  Chapman,  59  N.  Y.  163  ;  8,  C, 
64  id.  557 ;  Matter  of  Guardian  M.  Z.  Ins.  Co.,  13  Hun, 
115  ;  74  N.  Y.  617.) 

At  the  time  of  the  commencement*  of  this  action  the  New 
York  State  Life  and  Trust  Company,  to  whom  the  mortgage 
was  executed,  was  insolvent,  as  the  records  of  this  court  show, 
and  a  receiver  appointed  to  take  charge  of  its  effects,  and  to 
wind  up  its  affairs.  Under  the  circumstances,  the  knowledge 
of  the  company  of  the  existence  of  the  usury  could  not  well  be 
imputed  to  the  superintendent. 

But  aside  from  this  view,  under  the  statute,  by  virtue  of 
which  the  superintendent  holds  the  securities,  he  is  primarily 
a  trustee  for  the  policy-holders.  (Sess.  L.  of  1853,  chap.  463, 
as  amended  by  Sess.  L.  of  1862,  chap.  300,  §  2.)     The  inten- 
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tion  of  the  law  evidently  was  to  place  these  securities  beyond 
the  reach  of  the  company  until  the  policy-holders  are  fully  sat- 
isfied, and  the  superintendent  could  not  be  chargeable  with 
the  knowledge  of  the  company  that  usury  had  been  taken,  even 
if  the  proof  was  clear  that  such  knowledge  existed.  As  already 
indicated,  there  was  no  error  in  the  admission  of  the  evidence 
contained  in  the  stipulation,  and  wo  think  that  the  plaintiff 
had  a  right  to  show  the  custom  of  the  department  in  the  trans- 
action of  business  of  this  description.  Nor- was  there  any  error 
in  the  refusal  to  find  as  requested  upon  the  trial,  or  in  the  con- 
clusion arrived  at,  that  the  defendants  were  estopped.  As  the 
estoppel  precluded  the  defendants  from  interposing  the  alleged 
usury  as  a  defense,  it  is  not  necessary  to  consider  whether  any 
usury  was  proved  of  which  the  insurance  company  had  knowl- 
edge, or  which  of  itself  would  defeat  the  collection  of  the  bond 
and  mortgage. 

The  judgment  was  right  and  should  be  affirmed. 

All  concur,  except  Andrews,  J.,  taking  no  part. 

Judgment  affirmed. 


Andrew  M.  Johnson,  Eespondent,  v.  Horace  J.  IIabvey,  as 
Administrator,  etc.,  Appellant 

The  death  of  one  of  two  or  more  cosureties  does  not  relieve  his  estate  from 
a  liability  to  contribute ;  the  law  implies  a  contract  between  the  sureties 
originating  at  the  time  they  executed  the  obligation  by  which  they  be- 
came  such,  to  contribute  ratably  toward  discharging  any  liability  which 
they  incur  in  behalf  of  their  principal;  and  incase  of  the  death  of  either, 
the  obligation  devolves  upon  his  legal  representatives  the  same  as  any 
other  contract  made  by  him,  the  breach  of  which  occurs  after  his  death. 

Waters  v.  BUei/  (1  Harr.  &  Gill.  805),  disapproved. 

The  authorities  holding  that  as  against  the  creditor,  the  estate  of  a  deceased 
surety  who  has  executed  a  joint  obligation  with  others  is  discharged, 
'distinguished. 

Tobias  v.  Rogers  (13  N.  T.  66),  distinguished. 

(Argued  Febraary  8,  1881  ;  decided  March  1, 1881.) 


364  Johnson  v,  Harvey.  [Mar., 

Opinion  of  the  Court,  per  Finch,  J. 

Appeal  from  judgment  of  tlie  General  Term  of  the  Su- 
preme Court,  in  tlie  fourth  judicial  department,  entered  upon 
an  order  made  October  5,  1880,  which  aflSrmed  an  order  of 
Special  Term  overruling  defendant's  exceptions  to  the  report 
of  a  referee,"  to  whom  a  claim  against  the  estate  of  John  G. 
Allen,  defendant's  intestate,  was  referred  under  the  statute,  and 
confirming  said  report. 

The  nature  of  the  claim  and  the  facts  appear  sufficiently  in 
the  opinion. 

Frank  H,  Perkins  for  appellant.  The  referee  erred  in  find- 
ing that  the  estate  of  defendant's  intestate  was  liable  to  con- 
tribute to  the  pkintiflE.     {Comes  v.  WUkins,  79  N.  Y.  129 ; 

Wood  V.  Fisk,  63  id.  245 ;  HolUxrook  v.  Fose,  27  Me.  441 ; 
EUis  V.  Eaviy  28  id.  385 ;  ToUds  v.  Rogers,  13  N.  Y.  m) 
Although  there  might  have  been  an  original  implied  agree- 
ment between  the  sureties,  there  can  be  nothing  implied  against 
the  estate  represented  by  the  defendant.  Its  liability  must  be 
determined  upon  the  letter  of  the  contract  of  suretyship,  and 
it  cannot  by  construction  be  extended  beyond  its  express  terms. 
{McClosky  V.  Cromwell,  11 N.  Y,  593 ;  Pickersgill  v.  Lahens, 
15  Wall.  140;  Z7.  S,  v.  Price,  9  How.  [U.  S.]  90;  Tobias  v. 
Rogers,  13  N.  Y.  66;  Randall  v.  SackeU,  77  id.  480;  Getty 
V.  Binsse,  49  id.  388 ;  Wood  v.  Fisk,  63  id.  248 ;  Risley  v. 
Brown,  67  id.  160;  Hauck  v.  Craighead,  id.  436;  Davies  v. 

Van  Buren,  72  id.  589 ;  McNulty  v.  Rurd,  18  Hun,  1.) 

A.  G.  Rice  for  respondent.  Between  co-sureties  the  death 
of  one  does  not  relieve  his  estate  from  the  liability  to  contrib- 
ute, and  that  is  so  whether  the  contract  is  joint  or  several. 
(Bradley  v.  Burwell,  3  Den.  61 ;  Norton  v.  Coons,  id.  130 ; 
Barry  v.  Ransom,  12  K  Y.  462 ;  BacheLder  v!  Fish,  17 
Mass.  464 ;  Tobias  v.  Rogers,  13  N.  Y.  59 ;  Comes  v.  WUMn, 
21N.  Y^S.  0.428.) 

Finch,  J.  The  plaintiff  and  the  defendant's  intestate,  in  thfe 
life-time  of  the  latter,  were  joint  sureties  in  an  undertaking 
given  in  an  action  for  the  claim  and  delivery  of  personal  prop- 
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erty,  in  which  action  one  Parshall  was  plaintiff,  and  the  sheriff 
of  Erie  county  defendant.  Neither  of  the  sureties  were  par- 
ties to  that  action,  but  executed  the  undertaking  for  the  accom- 
modation of  the  sheriff,  or  those  claiming  through  him.  Before 
a  trial  of  that  litigation  one  surety,  John  G.  Allen,  died,  and 
the  present  defendant  was  duly  appointed  his  administrator, 
and  thereafter  judgment  was  obtained  in  the  action  in  which 
the  undertaking  was  given,  and  the  surviving  surety,  by  rea- 
son of  his  liability  thereon,  compelled  to  pay.  the  sum  of 
$1,592.74.  For  the  one-half  part  of  ,this  he  now  claims  con- 
tribution from  the  estate  of  his  co-surety,  and  the  sole  question 
presented  and  argued  is,  whether  such  contribution  can  be  en- 
forced. The  question  is  hardly  an  open  one  in  this  State.  It 
was  held  in  Bradley  v.  Bvrwell  (3  Den.  61)  that  the  death  of 
one  of  two  or  more  sureties  did  not  relieve  his  estate  from  the 
liability  to  contribute,  and  the  decision  was  put  upon  the 
ground  that  the  law  implies  a  contract  between  co-sureties  to 
contribute  ratably  toward  discharging  any  liability  which  they 
may  incur  in  behalf  of  their  principal,  such  contract  originat- 
ing at  the  time  they  execute  the  original  undertaking,  and  that 
in  the  case  of  the  death  of  either  this  obligation  devolves  upon 
his  legal  representatives,  and  is  like  any  other  contract  made 
by  one,  in  his  life- time,  to  pay  money  at  a  future  time,  abso- 
lutely or  contingently,  who  dies  before  any  breach  of  the  con- 
tract. The  English  cases  on  the  subject  were  cited  in  the 
opinion  of  the  court,  as  also  those  of  Massachusetts ;  and  it  is 
also  to  be  observed  that,  in  the  argument  then  made,  the  case 
of  Waters  v.  Riley  (1  Harr.  &  Gill.  305)  was  cited  by  the  learned 
counsel  wjio  contended  against  the  liability  of  the  deceased 
surety's  estate,  as  it  is  again  brought  to  our  attention  here. 
That  case  was  decided  by  a  divided  court,  and,  like  the  author- 
ities in  Pennsylvania,  went  upon  the  ground  that  the  liability 
of  the  sureties  to  each  other  rested,  not  upon  contract  express 
or  implied,  but  was  the  product  and  the  mere  creature  of 
equity.  In  Bradley  v.  BurweU  the  same  ground  was  dis- 
tinctly taken  on  the  argument,  and  advocated  by  an  ability 
which  never  left  unsaid  what  was  worthy  to  be  uttered,  and 
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yet  the  court  determined  that  the  liability  of  the  co-surety 
rested  upon  an  implied  contract  to  contribute,  originating  at 
the  date  of  the  joint  signature,  and  which  bound  the  estate  of 
one  or  more  who  died  before  the  principal  liability  accrued. 
The  learned  counsel  for  the  appellant  seems  to  have  been  led 
into  a  doubt  of  the  authority  of  Bradley  v.  Burwellj  and  to  a 
hope  that  we  would  disregard  it,  from  what  has  been  said  by 
ns  in  cases  where  the  creditor,  and  not  the  co-surety,  was  pur- 
suing a  supposed  remedy  against  the  estate  of  a  deceased 
surety.  In  those  cases,  which  were  cases  of  joint  obligation, 
we  have  held  that  such  estate  is  absolutely  discharged,  both  in 
law  and  equity;  that  death  puts  an  end  to  the  obligation  of 
the  surety ;  that  the  survivor  only  is  liable ;  stating  the  con- 
clusion with  some  force  and  strength  of  phrase.  But  the  doc- 
trine was  neither  new  nor  recent.  The  same  thing  had  already 
been  said  in  Bradley  v.  BurweLl  without  at  all  modifying  the 
view  expressed  as  to  the  liabilities  of  the  sureties  between 
themselves.  The  argument,  from  general  expressions,  wrested 
•from  their  aim  and  purpose,  detached  from  their  setting,  is 
often  plausible,  but  rarely  useful  or  effective.  We  have  often 
held,  as  between  the  creditor  and  the  estate  of  a  deceased 
/  surety,  that  the  joint  obligation  of  the  latter  ended  with  his 
death.  We  are  not  yet  prepared  to  decide  that  his  several  ob- ' 
ligation,  originating  at  the  date  of  the  common  signature,  to 
contribute  ratably  to  the  payments  compelled  from  his  asso- 
ciates, also  terminates  at  his  deatL  In  Norton  v.  Coons  (3 
Den.  130)  the  sureties  were  all  living,  and  the  precise  question 
did  not  arise,  but  it  was  again  held  that,  while  contribution  be- 
tween sureties  was  founded  on  a  general  principle  of  equity 
and  justice,  yet  what  had  been  an  equitable  had  become  a  legal 
right,  and  that  in  such  case  the  law  will,  for  all  the  purposes 
of  a  remedy,  imply  a  promise  of  payment.  In  the  case  of 
Tohiaa  V.  Rogers  (13  N.  Y.  ^^^  the  surety  was  held  not  liable 
to  contribute  because  relieved  in  his  life-time  from  all  liability, 
eitlier  as  obligor  or  co-surety,  by  a  discharge  in  bankruptcy. 
It  was  there  said  that  the  defendants  in  the  replevin  suit  could 
have  released  one  of  the  sureties  with  the  assent  of  the  other, 
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and  that  to  the  act  of  the  legislature,  providing  for  a  discharge 
in  bankruptcy,  such  other  surety  in  common  with  every  other 
citizen,  is  presumed  to  have  assented.  The  reasoning  has  no 
application  to  the  case  of  a  deceased  surety.  And  while  the 
court  added  that  contribution  was  not  founded  upon  contract, 
it  was  further  said  that  the  law  f olloiving  equity  will  imply  a 
promise  to  contribute  in  order  to  afford  a'  remedy.  The  jus- 
tice of  such  a  rule  is  apparent.  Originating  in  equity,  it  has 
been  grafted  upon  the  law  with  the  aid  of  an  implied  promise 
to  secure  the  legal  remedy.  We  see  no  reason  to  reverse  it, 
but  every  consideration  of  equity  and  justice  leads  us  rather  to 
inaintain^and  ^force  it.  The  decision  of  the  court  below  was, 
therefore,  right. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  • 


The  Hibebkia  National  Bank,  Respondent,  v.  Leopold  La- 
combb et  al.,  as  Commissioners,  etc..  Impleaded,  etc..  Appel- 
lants. 

The  drawer  of  a  check  nndertakes  that  the  drawee  wiU  be  foand  at  the 
place  where  he  is  described  to  be,  and  that  the  earn  specified  wiU  there 
be  paid  to  the  holder  when  the  check  is  presented ;  and  if  not  so  paid 
and  he  is  notified,  he  becomes  absolatelj  bound  to  pay  the  amount  at 
the  place  named. 

The  rights  of  the  parties,  therefore,  are  to  be  governed  bj  the  laws  of 
the  place  of  payment. 

An  assignment  by  virtue  of  or  under  a  foreign  law  does  not  operate  upon 
a  debt,  or  rights  of  action  as  against  a  person  in  this  State. 

A  foreign  creditor  rightfully  in  a  court  of  this  State,  pursuing  a  remedy 
given  by  the  statutes  of  the  State,  may  enforce  that  remedy  to  the  same 
extent,  in  the  same  manner  and  with  the  same  priority  of  lien  as  a  citi- 
zen. 

The  plaintiff,  a  National  bank  organized  and  having  a  place  of  business  in 
New  Orleans,  purchased,  for  value,  of  defendant,  the  M.  &  T.  Bank,  a 

•  Louisiana  corporation,  a  draft  drawn  on  bankera  in  the  city  of  New 
York  for  $10,000,  payable  to  plaintiff's  order ;  the  draft  was  duly  pre- 
sented to  the  payees  at  New  York,  and  payment  refused;  it  was  duly 
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protested  and  notice  given  to  the  drawer.  An  action  was  thereupon  com- 
menced in  the  Supreme  Court  and  an  attachment  issued,  which  was  served 
on  said  bankers,  who  had  funds  of  the  M.  &  T.  Bank  in  their  hands. 
Held,  that,  under  and  within  the  meaning  of  the  provision  of  the  Code  of 
Procedure  (§  427*),  providing  that  an  action  against  a  foreign  corpora- 
tion may  be  brought  in  the  Supreme  Court  hy  a  plaintiff  not  a  resident 
of  this  State,  "  where  the  cause  of  action  shall  have  arisen  in  this  State," 
plaintiff  was  to  be  regarded  as  a  non-resident,  that  the  cause  of  action 
arose  in  this  State  ;  and  that,  therefore,  the  court  had  jurisdiction  of  the 
action. 

After  the  delivery  of  the  draft  to  plaintiff,  the  M  &  T.  Bank  was  placed 
in  liquidation  under  the  laws  of  Liouisiana,  and  commissioners  were  ap- 
pointed to  take  possession  of  and  administer  its  assets;  they  were  made 
defendants,  and  claimed  title  to  the  attached  property,  lleld,  that  neither 
the  law  nor  the  adjudication  under  which  said  comi^issioners  were  ap- 
pointed could  have  any  operation  here  to  defeat  or  affect  the  lien  of 
plaintiff''s  attachment. 

The  authorities  as  to  the  lex  loci  controlling  bills  of  exchange  collated  and 
discussed. 

(Argued  February  10,  1881  ;  decided  March  1,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  14,  1880,  affirming  a  judgment  in  favor  of  plaint- 
iff, entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 
(Rsported  below,  21  Hun,  166.) 

This  action  was  brought  upon  a  draft  drawn  by  defendant, 
the  Mechanics  &  Traders'  Bank  of  New  Orleans,  upon  M. 
Morgan's  Sons,  bankers  of  New  York  city,  dated  New  Or- 
leans, March  17, 1879,  payable  to  the  order  of  plaintiff. 

The  facts  appear  sufficiently  in  the  opinion. 

William  Henry  Arnoux  for  appellants.  All  the  proceed- 
ings taken  herein  against  the  bank  were  void,  because  the  said 
bank  had  ceased  to  exist  as  a  corporation  before  the  action  was 
commenced.  It  had  no  capacity  to  sue  or  to  be  sued.  i^State 
Savirujs  Asso.  of  St.  Louis  v.  KeUogg^  62  Miss.  583 ;  Thomhill 
V.  TJie  BanJc,  1  "Wood's  U.  S.  C.  C.  1 ;  Mudge  v.  Commrs.  of 
Exch,  Bkg.  Co.,  10  Rob.  [La.]  464 ;  DorviUe  v.  (7%  Bank, 

•  See  Code  of  Civil  Procedure,  S  1780. 
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9  id.  362;  French  v.  Stanton,  1  La.  Ann.  8;  City  Ins. 
Co.  V.  Commercial  Bank,  68  111.  348 ;  WUlitts  v.  Waite,  25 
N.  Y.  581.)  The  obligation  of  parties  to  commercial  paper  is 
to  be  ascertained  and  determined,  not  by  the  law  of  the  place 
where  the  payment  is  to  be  made,  but  by  the  law  of  the  place 
where  such  contract  has  its  legal  inception.  {Everett  v.  Yan- 
dryes,  19  N.  Y.  436 ;  Aym/ir  v.  Sheldon,  12  Wend.  439 ;  Cook 
V.  Litchfield,  5  Sandf .  330 ;  Duscomh  v.  Bunker,  2  Mete.  8 ; 
Lovmfs  Admrs.  v.  Bank  of  Georgia,  7  Ala.  120 ;  Dunn  v. 
Adams,  1  id.  527 ;  Cox  v.  Adams,  2  Kelly  [Ga.],  168 ;  Batcher 
V.  M^Morine,  4  Deverefux,  122  ;  Bow  v.  Bowell,  12  N.  H.  49; 
Teatm^m  v.  CvUen,  5  Blackf .  240 ;  HoUbrook  v.  Vibhard,  2 
Scam.  465 ;  Trindey  v.  Vignier,  1  Bing.  N.  C.  151 ;  Slo- 
cwm  V.  Pomery,  6  Cranch,  221;  Story  on  Prom.  Notes, 
§  339  and  notes ;  Dundas  v.  Bowler,  3  McLean,  397 ;  Norton 
V.  Cook,  9  Conn.  314 ;  Burrows  v.  Jemino,  2  Stra.  733 ;  Story 
on  Prom.  Notes,  §  168;  Story  on  Bills,  §  165;  Rouqxtstte  v. 
Overmann,  L.  E.,  10  Q.  B.  536 ;  Clopton  v.  BaU,  51  Miss. 
482 ;  Korer  on  Interstate  Law,  49 ;  Fitch  v.  Bemer,  1  Bliss, 
337 ;  PhU,  Loam,  Co,  v.  Tovmer,  13  Conn.  249 ;  Lev^y  v.  Lem/, 
78  Penn.  St  507;  2  Kent's  Com.  560,  note  d;  First  Nat. 
Bank  of  Toledo  v.  Shaw,  61  N.  Y.  283,  293 ;  WiUitts  v. 
Waite,'2h  id.  577;  CanPweU  v.  Dubuque  F.  B,  E.,  17  How. 
16 ;  Artisan^  Bank  v.  Park  Bank,  41  Barb.  599 ;  Western 
Bank  V.  Ciiy  Ba/nk  of  Columbus,  7  How.  238 ;  Bank  of  U, 
S.  V.  The  U.  S,  2  How.   [U.  S.]   711;  De  Wolf  v.  Johnson, 

10  Wheat.  367 ;  6  Curtis,  438 ;  Cope  v.  Alden,  53  Barb.  350 
Dolman  y.  Cook,  1  McCarter,  56;  Cam^pion  v.  KiUe,  id. '229 
Andrews  v.   Torrey,  id.  355 ;  Chase  v.  Dow,  47  N.  H.  405 
Mvsson  V.  Lake,  4  How.  [U.  S.]  262 ;  Wood  v.  G'^i&J^  Admr. 
35  Miss.  560;  Jfa^r  of  Glyn,  15  Nat.  Bank.  Reg.    495 
Cooper  V.  7%«  Earl  of  WaldegroA^e,  2  Beav.  282 ;  Trirribey  v. 
Vignier,  1  Bing.  N.  C.  151 ;  Bouquette  v.  Overmann,  L.  B. 
10  Q.  B.  525  ;  6^^W«  v.  Fremont,  9  Exch.  25 ;  22  L.  J.  [Ex.]  302 
Cranjoford  v.  Bramxih  Bank,  6  Ala.  [N.  S.]  15  ;  Bailey  v.  Jleald^ 
17  Tex.  102;  >Sn«i^A  v.  Mingay,  1  M.  &  S.  87;  Baker  v. 
Stemes,  9  Ex.  684 ;  Bobertson  v.  Bv/rdekin,  1  Ross'  Leading 
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Cases,  812 ;  1  Daniel  on  Neg.  Inst.  743,  §  898 ;  Freese  v.  Broton- 
dly  35  N.  J.  L.  286 ;  Bverett  v.  Vendryes,  19  N.  Y.  436 ;  Hunt 
V.  Standart^  15  Ind.  33 ;  Haymond  v.  HclmeSj  11  Tex.  5^ ;  Ku- 
enzi  V.  Elvers^  14  La.  Ann.  391 ;  Lenning  v.  Ralston^  23  Penn. 
St.  137 ;  Price  v.  P<ige^  24  Mo.  67 ;  Boneden  v.  PagCy  id. 
595;  PageY,  Page,  id.  596;  Bk,  of  U.  S.  v.  U.  5.,  2 
How.  711 ;  1  Daniel  on  Neg.  Inst.  721,  §  865 ;  Hyde  v. 
Qoodnow^  3  N.  Y.  266 ;  Boans  v.  Anderson^  78  HI.  558.) 
Drawers  are  simply  sureties,  and  are  held  according  to  the  law 
of  the  place  where  the  bill  is  drawn,  that  is,  the  place  where 
their  contract  is  made.  {Allen  v.  JUer.  Bh  of  N,  JT.,  22 
Wend.  215,  240;  Bk.  of  Bocliester  v.  Gray,  2  Hill,  227; 
Ca/rroll  v.  Upton^  2  Sandf.  S.  C.  171;  AUen  v.  KembLe^ 
6  Moore's  P.  C.  314;  Phillimore's  Internat.  Law,  §  1349  [4th 
ed.],  p.  661 ;  Hicks  v.  Brown^  12  Johns.  142.)  All  personal 
contracts  are  to  be  governed  by  the  law  of  the  place  of  contract 
{Ivey  V.  LaUand^  42  Miss.  444 ;  2  Am.  Kep.  606 ;  UpUm  v. 
Hvbhard,  28  Conn.  274,  286  ;  Story's  Confl.  of  Laws,  §  514; 
Bums  V.  Provi/ihcial  Ins.  Co.^  35  Barb.  525 ;  Matter  of  Wiir 
der^  22  La.  Ann.  219 ;  2  Am.  Eep.  721 ;  Lenning  v.  Ralston^ 
23  Penn.  St.  137,  140.)  Where  a  law  of  limitation  of  actions 
operates  upon  the  debt,  the  courts  of  every  State  will  sustain 
that  defense  when  the  defense  is  good  in  the  State  in  which 
the  contract  was  made,  on  the  principle  of  upholding  lex  loci 
contractua,  {Perkins  v.  Ouy^  55  Miss.  153;  30  Am.  Rep. 
510 ;  Baker  Y,  Stonebraker^  36  Mo.  338,  340.)  The  instrument 
sued  on  is  not  in  the  law  merchant  a  bill  of  exchange ;  because 
it  has  never  been  accepted.  {Jones  v.  Pa,cifio  TT.  Ci>.,  29  Am. 
Rep.  308.)  The  breach  of  the  drawer's  contract  was  not  here,  but 
in  New  Orleans.  (2  Daniel's  Negotiable  Instruments  [2d  ed.], 
§  970;  Chitty  on  Bills,  266,  93,  217 ;  Fitzgerald  v.  Staples, 
88  111.  234;  30  Am.  Rep.  551;  Bayley,  28;  Story's  Confl.  of 
Laws,  208 ;  Hicks  v.  Brovm,  12  Johns.  142 ;  Aymar  v.  Sheh- 
rfoTi,  12  Wend.  445.)  The  right  of  action  against  foreign  cor- 
porations exists  only  by  statute,  and  is  limited  to  property  in 
this  State ;  as  to  the  ownership  of  which  property  Jthey  differ 
in  nowise  from  individuals.     {HuJhert  v.  Hope  M.  I.  Co.,  4 
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How.  275 ;  Cfiihs  v.  Qtieens  Ins.  Co.,  63  N.  T.  114 ;  jBrewste?*  v. 
Michigan  C.  li.  i?.,6  IIow.  183;  Whitehead  v.  Buffalo  &L. 
II.  B.,  18  How.  Pr.  218,  232 ;  Casey.  Ohio  Ins.  Co.,  2  C.  R.  82  ; 
Van  BusTdrk  v.  The  Hartford  Fire  Ins.  Co.,  14  Conn.  683.) 
The  money  deposited  with  M.  Morgan's  Sons,  by  said  bank, 
became  the  property  of  the  bankers,  and  the  bank  became  their 
creditor.  {Matter  of  Franklin  Bank,  1  Paige,  249  ;  Chap- 
man V.  White,  6  N.  Y.  412 ;  Commercial  Bank  v.  Hughes, 
17  Wend.  94;  Graves  \.  Dudley,  20  N.  Y.  76.)  The  said 
bank  being  a  Louisiana  corporation,  the  moneys  due  to  it  from 
M.  Morgan's  Sons  were,  in  the  eye  of  the  law,  likewise  located 
in  Louisiana.  {Willitts  v.  Waite,  25  N.  Y.  584;  Ilmjt  v. 
Co7nm.  of  Texas,  23  id.  224  ;  2  Kent's  Com.  429 ;  Atwood  v. 
The  Protection  Ins.  Co.,  14  Conn.  555,  562;  VanBuskirk  v. 
The  Hartford  Fire  Ins.  Co.,  id.  583 ;  Milne  v.  Moreton,  6 
Einn.  361.)  The  plaintiflE  being  a  National  bank  organized 
under  the  law  of  the  United  States,  and  having  its  banking 
office  in  the.  city  of  New  Orleans,  was  not  a  resident  of  the 
State  of  New  York,  but  was  a  resident  and  citizen  of  tlie  State 
of  Louisiana,  and  it  had  no  right  to  sue  another  foreign  corpo- 
ration in  our  tribunals.  [Bowen  v.  First  Nat.  Bk.,  34  How. 
408;  U.  S.  K.  S.,  §§  5134,  5146 ;  Cook  v.  State  Nat.  Bk.,  50 
Barb.  339;  3  Abb.  [N.  S.]  339;  Western  Bk.  v.  aty  of 
Columbus,  7  How.  238.)  The  courts  of  one  State  will  execute 
and  give  effect  to  an  assignment  affected  by,  and  made  opera- 
tive under,  the  laws  of  another  State,  to  the  same  extent  and 
in  the  same  manner  aB  if  voluntarily  made  by  any  individual, 
except  where  the  interest  of  the  citizens  of  their  own  or  other 
States  would  be  prejudiced  thereby ;  and  when  to  give  effect 
to  such  foreign  assignment  would  be  contrary  to  the  established 
law  or  policy  of  their  own  State.  (2  Kent's  Com.  406,  407, 
454 ;  Osgood  v.  Maguire,  61  N.  Y.  524,  529  ;  EeUy  v.  Crapo, 
45  id.  86 ;  The  Watchman,  1  Ware,  233 ;  King  v.  Johnson, 
^  Harring.  31 ;  Varnujn  v.  Camp,  1  Greene  [N.  J.],  326  ; 
Bichm/md/oiUe  Manfg.  Co.  v.  Prall,  9  Conn.  487-;  Iveyv.  Lai- 
land,  42  Miss.  444 ;  2  Am.  Kep.  606 ;  Dunlap  v.  Rogers,  47  N. 
H.  281 ;  DaUon  v.  Currier,  40  id.  237,  248 ;   Sanderson  v. 
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£radfordj  10  id.  264 ;  Saunders  v.  Williams^  5  id.  213 ;  2  Pars, 
on  Cont.  570,  note  e.)  Where  a  citizen  of  a  State  pursues  a 
fellow-citizen  in  another  State,  he  may  be  treated  as  a  trustee 
and  called  to  account  as  such  in  the  courts  of  his  own  State. 
(Story's  Confl.  of  Laws,  §  403,  etc. ;  Sill  v.  Worswick,  1  H. 
Bla.  690;  PhiUipa  v.  Hunter,  2  id.  402;  Hunter  v.  Potts, 
4  Term,  182;  Ex  parte  Frank,  1  Cook's  B.  L.  336;  S.  (7.,  7 
Bing.  762 ;  Blake  v.  WiUiams,  6  Pick.  312 ;  Harris  v.  Breed,  7 
Cush.  16  ;  Peck  v.  EiVbard,  26  Yt.  698 ;  EngeL  v.  Schmermam,, 
40  Ga.  206 ;  2  Am.  Rep.  573 ;  Dehon  v.  Foster,  86  Mass.  545 ; 
Tail  V.  Knapp,  49  Barb.  299  ;  Field  y.  HdCbrook,  3  Abb.  377 ; 
Ddbson  v.  Pearce,  12  N.  T.  169 ;  Mitchell  v.  Bunch,  2  Paige, 
606 ;  Mead  v.  Merritt,  id.  402 ;  Bushby  v.  Munday,  5  Mad. 
297;  Van  Buskirk  v.  Hartford  Fire  Ins,  Co.,  14  Conn.  583, 
588;  Potter  v.  Brown,  5  East,  131.)  Every  subject  is  to  be 
deemed  to  be  a  party  to  the  laws  of  his  own  government. 
{Mather  v.  Bush,  16  Johns.  233;  ConsequaY,  Fanning,  3 
Johns.  Ch.  587 ;  Touting  v.  Hubbard,  3  Bos.  &  P.  291 ;  Con- 
way V.  Gray,  10  East,  536 ;  2  Pars,  on  Cont.  568  ;  Campbell  v 
Hall,  Cowp.  208 ;  Holmes  v.  Bemsen,  4  Johns.  Ch.  460 ;  Keyser 
V.  Rice,  47  Md.  203;  28  Am.  Rep.  448.)  In  all  cases  where 
there  is  no  law  of  the  State  violated,  or  the  right  of  the  citi- 
zen interfered  with,  and  where  the  litigants  are  subject  to  the 
same  laws,  our  courts  refuse,  on  principles  of  comity,  to  inter- 
fere. (  WiUitts  v.  Waite,  25  N.  Y.  577,  587 ;  Story's  Confl.  of 
L.,  §  413 ;  Van  Buskirk  v.  Hcurtford  Fire  Ins,  Co.,  14  Conn. 
583,  586 ;  Olivier  v.  Toumes,  2  Martin  [La.],  97 ;  Abraham  v. 
Plestow,  3  Wend.  538,  549 ;  Holmes  v.  Bemsen,  20  Johns. 
229.)  Under  this  spirit  of  comity  our  courts  have  recognized 
that  a  foreign  assignee  in  statutory  assignments,  ot  one  deriv- 
ing title  through  such  assignee,  has  a  standing  in  our  courts. 
(,H(yyt  v.  Thompson,  5  N.  Y.  320,  344;  Story's  Confl.  of  L.,  § 
420 ;  WiUitts  v.  Waite,  25  N".  Y.  584.)  An  assignee  can,  not  only 
be  a  party  in  a  State  court,  but  he  can  sue  for  and  recover 
penalties  not  known  to  the  State  court.  {Cook  v.  Whipple,  55 
N.  Y.  150;  Thompson  v.  Swea;t,  73  id.  622;  Ansley  v.  Pair 
tersan,  77  id.   156 ;  Clajlin  v.  Houseman,  93  U.  S.  [3  Otto] 
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137.)  The  insolvent  laws  of  every  State  operate  upon  the  citi- 
zens of  that  State,  and  npon  the  claims  held  by  them  as  against 
citizens  of  the  same  State,  without  respect  to  the  place  of  ori- 
gin or  performance  of  the  contract.  {Scribner  v.  Fisher^  2 
Gray,  43,  48;  ButtM  v.  Rice^  5  id.  539 ;  Brown  v.  Collins^ 
41  N.  H.  405;  Baldwin  v.  Hale,  1  Wall.  223;  Newmarket 
Bank  v.  BuOer,  45  N.  H.  236 ;  EeUey  v.  Brury,  9  Allen, 
27 ;  Mather  v.  Bush,  16  Johns.  233 ;  Hempstead  v.  Reed,  6 
Conn.  480,  491  ;  Norton  v.  Cook,  9  id.  314 ;  Ogden  v.  Saunr 
ders,  12  Wheat.  213  ;  May  v.  Breed,  7  Gush.  42 ;  Dawes  v. 
Head,  3  Pick.  144,  149;  Goodwin  v.  Jones,  3  Mass.  517; 
JLa/nokton  v.  Wolcott,  6  Mete.  307 ;  Richa/rdso^i  v.  Wyman,  4 
Gray,  555 ;  Bea/rhom  v.  Ames,  8  id.  1 ;  Speed  v.  May,  17 
Penn.  St.  94 ;  Lowry  v.  Hall,  2  Watts  &  S.  131 ;  MiJm£  v. 
Moretm,  6  Binn.  860.) 

Thomas  S,  Moore  for  respondent.  An  action  again^  a  for- 
eign corporation  may  be  brought  by  a  non-resident,  "  when  the 
cause  of  action  shall  have  arisen,  or  the  subject  of  the  action 
shall  be  situated  within  the  State."  (Code  of  Procedure,  §  427 ; 
Chitty  on  Bills,  144  J^llth  Eng.  ed.] ;  Cumberland  Coal 
Co.  V.  Hqffmmh  Coal  Co.,  30  Barb.  168  4  BurcUe  v.  Eckhart, 
3  N".  T.  132 ;  Johnson  v.  Adams  Tobacco  Co.,  14  Hun,  89 
2  Kent's  Com.  *  460  ;  Cooper  v.  Earl  of  Waldegrave,  2  Beav, 
282 ;  Bk.  of  Commerce  v.  The  Ruthmd  R.  R.  Co.,  10  How, 
Pr.  1 ;  Whitehead  v.  Buffalo  d&  Z.  H.  R.  R.  Co.,  18  id.  233 
Pom£Toy  V.  Ainsworth,  22  Barb.  128 ;  Conn.  Mut.  Life  Ins, 
Co.  V.  CleveUmd  R.  R.  Co.,  41  Barb.  9 ;  23  How.  Pr.  180 
JSoerett  v.  Vendryes,  19  N.  T.  436 ;  Spencer  v.  Rogers  Loco- 
motive Works,  8  Bosw.  612 ;  Western  Bk.  v.  City  Bk.  of 
Columbus,  7  How.  Pr.  238 ;  CamlweH  v.  Dubuque  &  West  R. 
R.  Co.,  17  id.  16  ;  Citisens^  Bk.  v.  Fork  Bk.,  41  Barb.  599 ; 
1  K.  S.  771 ;  2  id.  [6th  ed.].)  The  Mechanics  and  Traders' 
Bank  was  not  dissolved  as  against  creditors  attaching 
its  property  in  this  State.  (1  Eay's  Stats,  of  La.,  §  284; 
Matter  of  Independent  Ins.  Co.,*  1  Holmes,  103,  U.  S. 
C.  Ct.  [Mass.]  ;    ThomhUl  v.  The  Bk.,  1  Woods,  1 ;  Mat- 
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ter  of  Washington  Marine  Ins.  Co.,  2  Benedict,  292.)  Even 
though  the  decree  of  the  District  Court  of  Louisiana  dissolved 
the  Mechanics  and  Traders'  Bank,  it  could  only  do  so  as  re- 
gards its  property  in  Louisiana.  As  to  property  in  the  State  of 
New  York  it  could  take  effect  only  subject  to  the  claims  of 
creditors.  {Zlamilton  v.  Accessory  Transit  Co,,  26  Barb. 
46;  City  Ins.  Co.  v.  Com,  Bank,  68  111.  348;  Murray 
V.  Vanderhilt,  39  Barb.  140.)  The  laws  of  Louisiana  could 
not  affect  the  property  in  New  York  as  against  creditors, 
and  as  to  them  the  property  was  liable  .to  attachment  as  to  de- 
fendant's debts.  {Holmes  v.  Remsen,  20  Johns.  229;  Abra- 
hams V.  Plestoro,  3  Wend.  548 ;  Hoyt  v.  Thompson^  5  N.  Y. 
341 ;  Johnson  v.  Eun%  23  Wend.  91 ;  WiUetts  v.  Waite,  25 
N.  Y.  577 ;  Kelley  v.  Crapo,  45  id.  86 ;  Story's  Conflict  of 
Laws,  §§  413,  414;  2  Kent's  Com.  406,  407.)  The  plaintiff 
has  the  same  right  to  sue  here  as  a  domestic  corporation.  (2 
K.  S.  457,  §  1 ;  3  id.  [6th  ed.]  744,  §  1 ;  Merrick  v.  Van 
Santnyoord,  34  N.  Y.  217 ;  U.  S.  K.  S.,  §  5136  ;  U.  S.  Const., 
art.  4,  §  2 ;  Citizens'  Ins.  Co.  v.  Com.  Bk.,  ^%  111.  348 ;  B^ttof^ 
Assignee,  v.  Valentine,  1  Curtis,  168;  Merrick^ s  Estate,  2 
Ashmead,  485  ;  Lowring  v.  Hall,  2  W^tts  &  Serg.  129  ;  Har- 
rison V.  Sterry,  5  Cranch,  302 ;  Ogden  v.  Saunders,  12  Wheat. 
262,  363,  364 ;  Blake  v.  Williams,  6  Pick.  303 ;  H(ryt  v. 
Thompson,  5  N.  Y.  351 ;  Abraham  v.  Plestoro,  3  Wend. 
538;  Johnson  v.  Hunt,  23  id.  89.)  The  commissioners 
in  liquidation  of  the  bank,  having  been  made  defendants 
by  an  order  of  the  court  upon  their  own  application,  they 
are  in  the  same  position  as  the  Mechanics  and  Traders'  Bank 
-should  be  were  it  defending  the  action,  and  it  would  have  no 
defense.  {Willettsy.  Waite,  25  N.  Y.586;  Story's  Conflict 
of  Laws,  §  412  et  seq. ;  Westlake's  Conflict  of  Laws,  §  281.) 
The  deposit  of  the  defendant,  the  Mechanics  and  Traders'  Bank 
of  New^  Orleans,  with  M.  Morgan's  Sons,  was  liable  to  attach- 
ment. (Code,  §§  646,  648 ;  Lyman  v.  Cartwright,  3  E.  D. 
Smith,  117 ;  Willetts  v.  Waite,  25  N.  Y.  577 ;  Crosby  v.  Lumr 
bermxm\s  Bank,  Clarke's  Ch.  234,  286;  Betton,  Assignee,  v. 
Valentine,  1  Curtis,  171 ;  Blake  v,  WilUams,  6  Pidk.  303.) 
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Danfobth,  J.  The  plaintiff  is  a  corporation  created  under 
an  ict  of  Congress  of  the  United  States  providing  for  the  or- 
ganization of  banking  associations.  "  The  Mechanics  and  Tra- 
ders' Bank  "  was  also  a  banking  corporation  created  under  the 
laws  of  Louisiana,  and  each  corporation  had  its  place  of  busi- 
ness in  the  city  of  New  Orleans.  On  the  17th  day  of  March, 
1879,  tfie  plaintiff  purchased  for  value  of  the  "  Mechanics  and 
Traders'  Bank  ?'  a  check  made  by  them  on  that  day,  addressed 
to  "M.  Morgan's  Sons,"  bankers  in  the  city  of  "New  York," 
whereby  they  directed  that  firm  to  pay  to  the  order  of  the 
plaintiff  $10,000.  On  the  26th  of  March,  1879,  the  check  was 
duly  presented  to  the  payees  for  payment.  It  was  refused. 
The  check  was  duly  protested  and  notice  thereof  given  to  the 
drawer.  On  the  27th  day  of  March,  1879,  this  action  was 
commenced  against  the  "Mechanics  and  Traders'  Bank"  as 
drawer,  and  an  attachment  issued  thereon  was  served  on  M. 
Morgan's  Sons,  who  had  funds  of  the  drawer  in  their  hands. 
Prior  to  that  day,  but  after  the  delivery  of  the  check  to  the 
plaintiff,  the  "  Mechanics  and  Traders'  Bank "  was  placed  in 
liquidation  under  the  laws  of  the  State  of  Louisiana,  and  cer- 
tain persons  vere  by  the  court  in  that  State  appointed  commis- 
sioners to  take  possession  of  and  administer  its  assets.  They 
were  afterward  made  defendants  in  this  action,  and  set  up  in 
defense  their  appointment  under  the  circumstances  above  men- 
tioned, their  title  through  it  to  all  the  property  of  the  bank,  and 
also  that  the  Supreme  Court  of  this  State  had  no  jurisdiction 
to  issue  the  attachment  herein  or  entertain  the  action.  The 
plaintiff  has  had  judgment,  and  the  defendants  insist  upon 
these  objections  among  others  as  grounds  for  reversing  it: 

First,  as  to  the  jurisdiction  of  the  court :  At  the  time  the  ac- 
tion was  commenced,  the  Code  of  Procedure  was  in  force,  and 
section  427  provided,  among  other  things,  that  an  actioBr  against 
a  foreign  corporation  might  be  brought  in  the  Supreme  Court 
by  a  plaintiff  not  a  resident  of  this  State,  "where  the  cause  of 
action  shall  have  arisen  within  the  State."  For  this  purpose  a 
foreign  corporation  is  to  be  regarded  as  a.  non-resident.  What 
does  the  statute  mean  ?     "We  have  learned  from  Coke  that  "  an 
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action  is  the  lawful  demand  of  one's  right,"  and  from  the  Code 
that  complaint  therein  ^'  must  contain  a  statement  of  the  facts 
constituting  a  cause  of  action."  In  any  given  case,  then,  the 
cause  of  action  must  arise  upon  the  facts,  and  these  appearing, 
we  have  only  to  inquire  where  they  occurred.  The  complaint 
in  this  case  sets  out  the  check,  shows  the  performance  of  those 
things  which  the  law  merchant  prescribes  as  necessary  to  be 
done  to  change  the  conditional  liability  of  the  drawer  into  an 
'  absolute  one,  and  that  the  proper  steps  were  taken  to  change 
it.  There  are  thus  placed  before  us  two  classes  of  facts :  first, 
the  contract  and  its  obligations;  second,  the  things  done  in  pur- 
suance of  the  contract.  The  argument  for  the  appellants  assimies 
that  the  first  constitutes  the  cause  of  action,  and,  as  the  con- 
tract was  made  in  Louisiana,  therefore,  excludes  jurisdiction 
from  our  courts.  Authorities  are  not  needed  to  show  that  in 
general  every  contract  is  to  be  expounded  and  enforced  by  the 
law  of  the  place  where  it  is  made.'  But  the  curious  will  find 
the  ancient  ones  collected  by  Wedderbum,  of  counsel  in  EcHh 
ineon  v.  Blamd  (1  Wm.  Blackstone,  256),  and  more  modem 
ones  in  Story's  Conflict  of  Laws  {infra).  Thus,  if  a  bill  is 
drawn  in  France,  and  then  indorsed  in  a  way  which  is  suffi- 
cient here  but  insufficient  there,  the  indorsement  would  be 
held  void.  {Trimbey  v.  Vignier^  1  Bing.  N.  C.  151.)  But 
this  general  rule  admits  of  an  exception,  as  where  the  parties 
at  the  time  of  making  the  contract  had  a  view  to  a  different 
kingdom.  Mansfield,  C.  J.,  in  Robinson  v.  Bland  {€mte)y 
or  as  put  by  Mr.  Justice  Thompson  in  Smith  y.  Smith  (2  Johns. 
241),  "  unless  the  parties  had  a  view  to  its  being  executed  else- 
where, in  which  case  it  is  to  be  consiaered  according  to  the 
laws  of  the  place  where  the  contract  is  to  be  executed."  There- 
fore, the  English  court  held,  in  Mdbmson  v.  Blamdy  that  a  bill  of 
exchange  drawn  in  France  by  John  Bland  upon  liimself  in  Eng- 
land, payable  to  the  order  of  the  plaintiflE,  was  invalid  because 
given  for  a  consideration  void  by  English  law,  saying :  "  The  biU 
is  made  payable  in  England  and  is,  therefore,  an  English  trans- 
action and  to  be  governed  by  the  local  law."  And  conversely, 
in  Rouquette  v.  Overmanaij  eto.  (L.  K,  10  Q.  B.  525),  where  the 
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subject  under  consideration  was  the  liability  of  certain  per- 
sons who,  as  drawers  residing  in  London,  had  there  made  a 
draft  upon  certain  French  bankers  in  Paris,  payable  to  the 
drawers'  own  order,  but  indorsed  by  them  to  the  plaintiff. 
The  drawers  having  been  charged  as  drawers  under  the  French 
law  were  sued  by  the  plaintiff  in  London,  and  it  being  objected 
that  the  contract  of  the  drawer  was  to  be  construed  according 
to  the  laws  of  England,  where,  he  resided  and  where  he  made 
the  bill,  the  court  were  of  a  different  mind,  saying:  "It  is 
unnecessary  to  consider  how  far  this  position  may  hold  good  as 
to  matter  of  form,  or  stamp  objections,  or  illegality  of  consid- 
eration, or  the  like.  We  cannot  concur  in  it,  as  applicable  to 
the  substance  of  the  contract,  so  far  as  presentment  for  pay- 
ment is  concerned,  still  less  to  a  formality  required  on  non-pay- 
ment to  enable  the  holder  to  have  recourse  to  an  antecedent 
party  on  the  bill.  Applied  to  these  incidents  of  the  contract, 
this  reasoning  appears  to  us  altogether  to  overlook  the  true 
nature  of  the  contract,  which  a  party  transferring  for  value  the 
property  in  a  bill  of  exchange  makes  with  the  transferee." 
♦  *  *  «  g[Q  engages  as  surety  for  the  due  performance  by 
the  acceptor  of  the  obligations  which  the  latter  takes  on  him- 
self by  the  acceptance.  His  liability,  therefore,  is  to  be  meas- 
ured by  that  of  the  acceptor,  whose  surety  he  is ;  and  as  the 
obligations  of  the  acceptor  are  tty  be  determined  by  the  lex  loci 
of  performance,  so  also  must  be  those  of  the  surety ;  %  and 
thus  shows  that  the  drawer  contracted  in  view  of  the  laws  of 
the  country  where  the  bill  was  to  be  paid,  and  to  such  an  extent 
that  he  was  held  to  be  affected  by  changes  in  the  local  law,  viz. : 
the  law  of  France.  In  that  case,  also,  Allen  v.  Jumble,  cited 
here  by  the  appellants,  is  criticised  and  found  to  have  "  nothing 
to  do  with  the  law  relating  to  bills  of  exchange ; "  and  it  is 
said  that  in  deciding  Gibhs  v.  Fremont^  also  cited  by  the 
appellants,  AUen  v.  KimhU  was  followed,  and  tlie  court  with- 
holds "any  opinion  as  to  the  soundness  of  the  decision." 
Oihbs  V.  Fremont  (9  Ex.  25)  decided  that  a  bill  of  exchange 
drawn  in  California  on  Washington,  in  the  District  of  Colum- 
bia, bore  interest  at  California  rate.  But  this  is  not  only  ques- 
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tioned  by  the  later  English  cases  {supra) ;  it  is  contrary  to  the 
doctrine  of  earlier  English  cases,  and  to  those  of  this  State, 
some  of  which  are  collected  in  the  note  to  page  32,  vol.  9,  Ex- 
chequer Keports,  and  to  the  principle  upon  whicli  Dickinson  v. 
Edwards  (77  N.  Y.  573)  was  placed,  and  to  the  reasoning  and 
exposition  of  the  law  governing  the  interpretation  of  such  a 
contract  therein  stated.  KvA  m  va  Fanning  \ ,  Consequaiyi 
Johns.  510),  the  general  rule  and  the  exception  is  stated  in  the 
same  manner,  viz. :  If  by  the  terms  or  nature  of  the  contract 
it  appears  that  it  was  to  be  executed  in  a  foreign  coimtry,  then 
the  place  of  making  the  contract  becomes  immaterial.  And  in 
Hyde  V.  Goodnow  (3  N.  Y.  267),  it  is  declared  that,  the  rights 
of  the  parties  to  a  contract  are  to  be  determined  by  the  laws  of 
the  place  where  the  contract  is  ta  be  performed.  To  the  same 
effect  is  the  doctrine  of  the  common  and  civil  law  wherever 
administered,  as  may  be  seen  by  referring  to  the  cases  cited  in 
those  above  noted,  and  in  the  more  numerous  ones  collected  by 
Judge  Story  in  support  of  the  same  proposition.  (Story  on 
Conflict  of  Laws  [7th  ed.],  §§  289-244.)  But,  again,  the'^law 
of  the  place  of  contract  is  not  necessarily  one  place.  It  is 
the  law  of  all  the  places  to  which  and  for  the  purposes  for 
which  it  has  reference.  A  bill  of  exchange,  therefore,  is  to  be 
construed  according  to  the  laws  of  each  place  at  which  the  eon- 
tract  contemplated  that  something  is  to  be  done  by  either  of 
the  parties.  This  is  illustrated  in  Rouquette  v.  Overmaatn 
{sujyra\  Horne  v.  Rouqxiette  (L.  R.,  3  Q.  B.  Div.  614),  by  the  de- 
cision of  this  court  in  Everett  v.  Vandryes  {infra\  and  in  Lee  v. 
SeUech  (33  N.  Y.  615).  The  note  in  question,  in  the  last  case, 
was  made  by  Benjamin  Selleck,  in  and  dated  at  New  York  city, 
payable  to  the  order  of  George  Selleck,  in  Morris,  HI.,  and  at 
that  place  he  indorsed  it  and  sent  it  to  the  maker  by  mail,  at 
Beloit,  Wis.  The  maker  sent  it  in  like  manner  to  the  plaint- 
iffs in  New  York  city.  The  indorser  having  been  duly 
charged  was  sued  in  this  State  by  publication  as  a  non-resident^ 
and  money  in  bank  in  New  York  city  belonging  to  him  was 
attached.  The  defense  set  up  was  that  he  indorsed  the  note  in 
Illinois,  and  that  by  the  laws  of  that  State  an  indorsee  could 
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not  be  made  liable  until  judgment  and  execution  had  been 
obtained  against  the  maker.  At  the  Circuit  the  defendant  had 
judgment  upon  the  ground  that  the  law  of  Illinois  governed. 
The  General  Term  reversed  it,  stating  the  general  rule  govern- 
ing contracts,  as  above  referred  to,  and  holding  that  the  maker, 
by  the  terms  of  his  contract,  was  to  perform  it  in  Illinois ;  but 
that  the  indorser  was  bound,  as  by  an  independent  contract,  to 
pay  in  New  York.  Sutherland,  J . ,  saying :  "  By  indors- 
ing the  note  George  Selleck  undertook  that,  if  when  duly 
presented  it  was  not  paid  by  the  maker,  he,  the  indorser,  would, 
upon  being  properly  notified  of  the  non-payment,  pay  the  same 
to  the  indorsees  or  other  holder.  Where?  Can  there  be  a. 
doubt  that  the  indorser  and  indorsees  contemplated,  if  the  in- 
dorsees retained  the  note,  that  in  default  of  payment  by  the 
maker  the  indorser  was  to  pay  the  indorsees  in  New  York? 
The  maker,  by  the  note,  promised  to  pay  at  Morris,  111. ;  but 
the  indorser,  by  his  indorsement,  promised  to  pay  to  the  in- 
dorsees in  New  York."  As  to  him,  therefore,  the  court  held 
that  the  law  of  New  York,  and  not  that  of  Illinois,  applied. 
Upon  appeal  to  this  court  the  conclusion  of  the  General  Term 
was  approved.  Pobter,  J.,  saying :  "  The  engagement  of 
the  indorser,  though  auxiliary  in  its  character,  was  an  inde- 
pendent contract,  and  could  only  be  fulfilled  by  direct  payment 
to  the  plaintiff  in  New  York,"  and  the  judgment  was  affirmed. 
The  general  principles  involved  in  the  above  discussion  will,  if 
applied  to  the  facts  in  this  case,  render  it  easy  of  solution.  In 
substance,  the  drawer  undertakes  that  there  shall  be  paid  to  the 
holders  of  the  check  the  sum  of  money  therein  mentioned  at 
the  place  named.  These  things  are  of  the  essence  of  the  con- 
tract, and  unless  performed  the  object  of  the  payee  is  defeated. 
It  purchased  the  check  in  New  Orleans  because,  as  we  may 
suppose  from  the  paper  itself,  it  wanted  to  remit  money  to  New 
York,  and  for  this  it  paid  a  valuable  consideration.  Although 
the  paper  is  dated  in  New  Orleans  the  drawer  agrees  that  the 
payer  shall  receive  the  amount  named  in  New  York.  We  see, 
therefore,  that  the  buyer  of  the  draft  does  not  want  the  money 
in  New  Orleans.     The  drawer  of  the  draft  has  the  money  in 
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New  York,  and  so  the  exchange  is  agreed  upon.  The  check  is 
evidence  of  the  contract,  and  under  the  general  law  is  the  con- 
tract itself.  In  view  of  this  the  parties  have  contracted.  The 
drawer  undertakes  that  the  drawee  shall  bo  found  in  the  place 
where  he  is  described  to  be,  and  shall  have  eflEects  in  his  hands, 
and  from  these,  or  upon  other  consideration  (good  as  between 
him  and  the  drawer,  and  with  which  the  payee  has  nothing  to 
do),  pay  the  check.  He  undertakes,  therefore,  that  it  shall  be 
paid  when  presented,  and  although  the  drawee  is  designated  to 
make  the  payment,  he,  as  between  the  payee  and  drawer,  is 
only  an  instrument  of  the  drawer,  and  the  latter,  therefore, 
since  he  undertakes  for  his  agent's  act,  "  undertakes  that  it  shall 
be  done  at  all  events."  {Mellish  v.  SiineoTi^  2  H.  Bla.  3T8.) 
The  drawee  at  this  stage  of  the  transaction  is  under  no  obliga- 
tion to  the  payee ;  but  by  receiving  the  check  the  payee  agrees 
in  the  first  instance  to  go  to  the  drawee  and  give  him  an  oppor- 
tunity to  comply  with  the  direction  of  the  drawer,  and  if  he 
does  not,  and  the  drawer  is  notified  thereof,  the  latter  becomes 
absolutely  bound  to  pay  the  aniount  named  in  the  check. 
Where  is  this  contract  to^be  performed?  Clearly  in  New 
York  city.     Nor  could  it  be  performed  elsewhere. 

The  only  object  of  the  parties,  payee  as  well  as  drawers,  in 
'  entering  upon  it  was  to  have  the  money  paid  in  New  York. 
This  only  was  in  contemplation  of  the  parties.  As  is  said  in  2 
Daniels'  Negotiable  Instruments,  page  685 :  "  He,  the  drawer, 
has  contracted  that  the  amount  shall  be  there  paid  by  the  hand  of 
B.,"  the  drawee.  Any  other  construction  would  render  the  con- 
tract meaningless,  and  productive  only  of  miscMef .  The  plaint- 
iflp,  in  New  Orleans,  wants  money  in  New  York.  Defendant 
promises  if  shall  be  there  for  him,  and,  relying  on  that,  the 
plaintiff  pays  in  New  Orleans  the  agreed  amount.  It  is  ob- 
vious that  it  cannot  be  ascertained  whether  the  promise 
is  kept  until  it  is  taken  to  New  York,  and  then,  upon 
the  theory  of  the  appellant,  if  it  is  not  performed,  the 
promise  is  to  be  returned  to  the  drawer  in  New  Orleans, 
and  then,  in  New  Orleans,  the  money  is  to  be  repaid. 
And  thus,  after  delay,  the  plaintiff  is  restored  to  his  original 
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desire,  and  must  find  some  other  method  of  transferring  his 
money  to  New  York.  There  is  before  us  a  single  undertaking. 
It  could  be  performed  only  in  New  York,  and  the  gpneral  law 
above  referred  to  bIktws  that  the  rights  of  the  parties  are  to  be 
governed  by  its  laws  as  the  lex  loci.  Nor  is  the  question  a 
new  one.  In  this  court  it  has  been  declared  as  "  too  well  es- 
tablished to  require  a  reference  to  books."  {Everett  v.  Ven- 
dryeSy  19  N.  Y.  436.)  It  was  there  distinctly  presented.  The 
action  was  by  the  indorser  of  a  bill  of  exchange  drawn  in 
New  Grenada  upon  a  corporation  in  New  York  city.  The 
indorsee  sued  the  drawer  of  the  draft.  The  drawer  defended. 
He  had  been  charged  as  drawer  by  reason  of  default  of 
the  drawee.  lie  denied  the  indorsement  by  the  payee.  He 
also  sought  to  amend  his  answer  by  setting  up  the  law  of  New 
Grenada,  under  which  he  claimed  the  draft  was  not  well  in- 
dorsed. The  decision  of  the  court  shows  the  difference  between 
the  rules  applicable  to  the  contract  of  the  drawer  and  that  of 
the  indorser.  Holding  that  the  contract  of  the  former  was  to 
be  governed  by  the  law  of  the  place  where  it  was  to  be  per- 
formed, saying,  "  By  drawing  the  bill  the  defendant  undertook 
that  the  drawee  in  New  York  would  pay  it  to  the  payee  or  his 
order,  and  if  the  drawee  did  not  so  pay  it,  he  himself  would 
make  such  payment."  What  payment  ?  Why,  the  payment 
called  for  by  the  draft  —  a  payment  in  New  York.  And  such 
is  the  construction  to  be  given  to  the  defendants'  contract  here. 
The  case  also  illustrates  the  principle  above  adverted  to,  that 
more  than  onje  law  will  apply  to  the  same  bill  of  exchange. 
Holding,  as  in  Lee  v.  Selleck  {mpra)^  that  the  contract  of  the 
indorser  would  be  governed  by  the  law  of  New  Grenada, 
where  it  was  made.  The  drawee  was  held  under  the  law  of  the 
place  of  performance,  and  the  indorser  under  the  place  of  con- 
tract. And  this  accords  with  well  defined  principles  as  stated 
in  2  Daniels'  Negotiable  Instruments,  page  684,  and  avoids  the 
inconsistency  of  the  law  in  respect  thereto,  which  the  learned 
author  deprecates.  (Id.  685.)  Other  considerations  lead  to 
the  same  result.  The  check  was  written  in  Louisiana,  but 
the  engagement  was  consummated  in  this  State.     By  its  terms 
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it  was  necessary  to  present  it  to  the  drawee,  and  from  that  act 
and  its  consequences  came  the  final  obligation  of  the  drawer. 
We  are  t^s  brought  to  examine  the  other  or  second  class  of  facts, 
viz. :  the  tnings  done  in  pursuance  of  the  contract ;  for  without 
them  no  cause  of  action  had  arisen  against  the  drawer.  {Marker 
V.  Arvd'Craon^  21  Wend.  373.)  The  payee,  then,  must  present  the 
check,  and  if  paid,  the  conditional  obligation  of  the  drawer  is 
discharged.  It  was  presenteJ  but  not  paid,  and  notice,  according 
to  the  law  merchant,  was  given  to  the  drawer ;  not  personally, 
or  in  New  Orleans,  but  by  depositing  it  in  the  post-oflice  in 
New  York.  At  that  moment  the  cause  of  action  arose,  and 
the  obligation  of  the  defendant  was  perfect.  (  Walker  v.  Bk.  of 
the  State  of  New  York^  9  N.  Y.  582.)  And  this  is  so,  although 
the  drawer  resided  in  one  State,  and  the  presentment  and  notice 
occurred  in  another.  The  holder  might  redraw  for  both  inter- 
est and  damages,  or  he  might  sue.  In  Daniels  (supra^  §  1213) 
the  author  says,  where  a  bill  is  dishonored  for  non-acceptance 
a  right  of  action  accnies  at  once  against  the  drawer.  '*  It  is 
plain  where  there  was  no  need  of  acceptance  the  same  result 
would  follow  non-payment."  The  learned  author,  in  support  of 
liis  dictum,  cites  Hohinson  v.  Ames  (20  Johns.  146).  That  was  as- 
sumpsit against  the  drawers  of  a  bill  made  by  them  in  Georgia 
(where  they  lived)  upon  Townshend  &  White,  merchants  in  New 
York  city.  And,  being  protested,  notice  was  sent  by  mail,  to 
the  drawers,  directed  to  them  at  their  residence.  It  was  not 
suggested  that  this  was  insufficient.  Indeed,  the  rule  is  ele- 
mentary, and  the  liability  is  one  of  the  effects  of  the  contract. 
There  was,  first,  the  right  conferred  on  the  payee ;  second,  the 
duty  of  the  drawer  to  fulfill  it ;  third,  the  right  of  action  which 
arises  from  the  non-fulfillment  of  it.  The  first  of  these  may 
be  said  to  have  happened  in  Louisiana  at  the  moment  when  the 
check  was  delivered  to  the  payee ;  the  second  could  only  hap- 
pen in  this  State,  and  the  third  was  consequent  thereto.  The 
learned  counsel  for  the  appellant  says :  "  It  is  true  the  cause  of 
action  was  complete  upon  notice,"  but  contends  that  "  notice  did 
not  occur  here.  Notice  was  given  to  the  drawer,  and  he  was  in 
New  Orleans ;  any  notice  given  here  would  be  absolutely  worth- 
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less."  In  that  view  these  proceedings  against  the  drawer  could 
only  be  taken  in  Hew  Orleans  ;  or  before  action  brought  in  this 
State,  the  drawer  must  actually  receive  the  notice.  It  is,  perhaps, 
enough  to  say  that  our  preceding  observation  as  to  the  nature  of 
the  drawer's  contract  and  his  duty  of  performance  do  not  admit 
of  either  result.  If  the  holder  of  a  protested  bill  may  at  once 
sue  or  at  once  redraw  (Story  on  Bills,  331),  it  is  because  a  right 
attaches  upon  the  concurrence  of  the  above  events,  and  I  know 
of  no  authority,  nor  has  any  been  cited,  which  entitles  the 
drawer  of  a  check  to  a  moment's  delay  on  the  part  of  the  holder. 
Having  one  dishonored  obligation  of  the  drawer  he  is  not  re- 
quired to  subject  himself  to  further  disappointment  by  calling 
upon  him  with  another  request,  and  in  the  language  of 
Parkeb,  Ch.  J.,  in  Shed  v.  £reU  (1  Pick.  411),  "  it  may  be 
afiked  *  who  would  take  a  bill  or  note  remitted  from  New  York 
if  this  doctrine  be  correct  ? '  And  if  the  parties  liable  be  be- 
yond sea,  such  instruments  would  be  mere  waste  paper.  If 
the  bill  should  not  be  accepted,  *  *  *  tlie  unfortunate 
holder,  with  property  belonging  to  the  drawer  *  *  *  be- 
fore his  eyes,  must  remain  an  idle  spectator  of  the  scramble  of 
other  creditors  /or  it,  or  suffer  it  to  be  withdrawn  by  the  debtor 
himself,  without  the  power  of  arresting  it.  This  cannot  be 
sound  doctrine."  We  conclude,  therefore,  that  the  cause  of 
action  in  the  case  before  us  arose  where  the  draft,  by  its  terms, 
was  payable,  when  payment  was  refused  and  notice  given ; 
these  things  constitute  a  cause  of  action  and  it  has  arisen  within 
this  State.  This  construction  of  the  words  of  the  statute  (§  427) 
agrees  with  that  given  by  the  English  courts  to  similar  language 
in  the  statutes  of  that  country.  In  Uurham  v.  Spence  (L.  E., 
6  Ex.  Cas.  46),  Pigott  says :  "  What  did  the  legislature  mean 
when  it  spoke  of  the  cause  of  action  arising  in  England  ?  Did 
it  mean  what  has  been  termed  the  whole  cause  of  action  ;  that 
is,  both  the  contract  and  the  breach  ?  I  think  that  is  not  the 
true  construction.  I  understand  by  cause  of  action  that  which 
creates  the  necessity  for  bringing  the  action.  No  doubt  to 
make  the  act  or  omission  complained  of  a  cause  of  action,  a  con- 
tract must  have  preceded ;  but  so  also  a  negotiation  must  have 
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preceded  the  making  of  the  contract.  Yet,  I  should  not  in- 
clude that  negotiation,  nor  any  of  the  other  circumstances  that 
might  form  part  of  the  necessary  evidence  in  the  cause,  as  the 
ground  work  of  the  cause  of  complaint,  but  only  the  cause 
of  complaint  itself,  that  is  the  breach  ;  "  and  adds,  "  we  are  not 
justified  in  introducing  into  the  statute  a  word  not  found  there* 
and  saying  that  where  the  legislature  says  cause  of  action  it 
means  whole  cause  of  action,  and  not  that  which  the  words 
used  naturally  express ;  the  fact  which  gives  rise  to  the  action." 
Cleasby,  B.,  says :  "  The  cause  of  action  must  have  reference 
to  some  time  as  well  as  some  place.  Does  then  the  considera- 
tion of  the  time  when  the  cause  of  action  arises  give  us  any 
assistance  in  determining  the  place  where  it  arises  ?  I  think  it 
does.  The  cause  of  action  arises  when  that  is  not  done  which  ^ 
ought  to  have  been  done ;  or  that  is  done  which  ought  not 
to  have  been  done.  But  the  time  when  the  cause  of 
action  arises  determines,  also,  the  place  where  it  arises,  for 
when  that  occurs  which  is  the  cause  of  action  the  place  where 
it  occurs  is  the  place  where  the  cause  of  action  arises."  Martin, 
B.,  differed,  but  upon  grounds  not  aflEecting  our  inquiry.  To 
the  same  effect  are  many  cases  in  our  own  courts,  referred  to 
by  the  General  Term  in  its  opinion  and  cited  by  the  respond- 
ent here,  and  although,  as  the  appellants  say,  these  are  not  of 
binding  authority,  yet  they  express  the  opinion  of  very  able 
and  learned  judges,  and  are,  therefore,  entitled  to  great  respect. 
It  is  satisfactory  to  find  that  we  are  not  called  upon  to  decide 
differently.  We  think,  therefore,  that  the  action  was  well 
brought,  and  it  follows  that  the  plaintiff  has  a  right  to  its  en- 
forcement in  any  manner  prescribed  by  the  law  of  this  State. 
The  remaining  question  relates  to  the  claim  made  by  Messrs. 
Lacombe  and  others,  commissioners  appointed  by  the  court  in 
•Louisiana.  Neither  the  law  nor  the  adjudication  under  which 
they  were  appointed  can  have  any  operation  here.  They  are 
strictly  local  and  affect  nothing  more  than  they  can  reach. 
For  the  rule,  as  we  conceive,  is  well  settled  that  an  assignment 
by  virtue  of  or  under  a  foreign  law  does  not  operate 
upon  a  debt,  or  right  of  action,  as  against  a  person  in  this 
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State.  The  plaintiff  as  we  have  seen,  although  a  foreign 
creditor,  is  rightfully  in  our  courts  pursuing  a  remedy  given 
by  our  statutes.  It  may  enforce  that  remedy  to  the  same 
extent  and  in  the  same  manner  and  with  the  same  priority 
as  a  citizen.  Any  other  construction  would  make  the  permis- 
sion of  the  statute  a  form  without  benefit ;  a  formality,  and 
not  matter  of  substance  ;  a  mere  delusion.  Once  properly  in 
court  and  accepted  as  a  suitor,  neither  the  law,  nor«  court  ad- 
ministering the  law,  will  admit  any  distinction  between  the 
citizen  of  its  own  State  and  that  of  another.  Before  the  law 
and  in  its  tribunals  there  can  be  no  preference  of  one  over  the 
other.  {Abraham  v.  Plestoro^  3  Wend.  548 ;  Johnson  v.  Hunt^ 
23  id.  91 ;  Uoyt  v.  Thompson^  5  N.  Y.  351 ;  Merrick  v.  Van 
Samivo(yrdj  34  id.  217 ;  Blake  v.  WiUiams,  6  Pick.  206.)  The 
plaintiffj  by  the  process  of  our  courts,  has  acquired  a  right,  of 
which  no  principle  of  national  comity  requires  us  to  deprive  it. 
It  is  said  by  Chancellor  Kent,  in  Holmes  v.  Hempen  (4  Johns. 
Ch.  470),  to  be  "  admitted  in  all  the  cases  that  every  country 
may  by  positive  law  regulate  as  it  pleases  the  disposition  of 
personal  property  found  within  it,  and  may  prefer  its  own 
attaching  creditor  to  any  foreign  assignee,  and  no  other  author- 
ity has  a  right  to  question  the  determination ; ''  and  to  the 
same  effect  are  the  observations  of  Platt,  J.,  in  Holmes  v. 
Memsen  (20  Johns.  254) ;  and  so  it  has  been  held  through 
various  intermediate  cases  to  that  of  Kelly  v.  Crapo  (45  N.  Y. 
86),  in  which  the  late  chief  judge  of  this  court  regards  the 
doctrine  that  a  title  acquired  under  foreign  bankrupt  or  insol- 
vent proceedings  will  not  prevail  against  the  rights  of  attach- 
ing creditors  under  the  laws  of  the  State,  where  the  property  is 
actually  situated,  so  well  settled,  as  to  make  it  quite  unneces- 
sary to  review  the  authority  or  the  history  of  the  decisions  on 
that  subject.  The  question,  then  regarded  as  too  fully  settled 
to  be  open  for  review,  we  see  no  reason  to  again  discuss.  That 
case,  it  is  true,  was  reversed  by  the  Supreme  Court  of  the 
United  States,  but  upon  grounds  not  affecting  the  principle 
here  involved.  It  follows  that,  however  fatal  the  adjudication 
in  Louisiana  may  bQ  to  the  existence  of  the  defendant  corpora- 
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tion  in  that  State,  it  cannot  deprive  its  creditors  of  the  remedies 
afforded  by  other  forums  against  its  property.  This  action  was 
commenced  before  the  intervention  of  the  commissioners,  and 
to  it  they  have  established  no  defense,  nor  shown  sufficient  rea- 
son for  defeating  the  priority  of  lien  acquired  by  the  proceed- 
ings therein.  (  WiUiUa  v.  Waits,  25  N.  Y.  586 ;  Folger  v.  Co- 
lumbian Ins,  Co.,  99  Mass.  267.)  If  the  plaintiff  has  by  its 
proceedings  obtained  an  advantage  against  the  law  and  adjudi- 
cations of  Louisiana,  it  is  a  resident  of  that  State,  and,  as  such, 
the  appellants'  counsel  contends,  may  there  be  overhauled  and 
made  to  account  for  what  it  has  gained  here.  To  that  remedy, 
if  it  exist,  the  defendants  may  properly  be  remitted.  The 
other  points  raised  by  the  ingenious  counsel  for  the  appellants 
have  been  carefully  considered  by  us,  as  have,  also,  the  author- 
ities cited  in  their  support.  The  considerations  already  stated 
indicate  that  in  our  opinion  they  disclose  no  error  in  the  decis- 
ion of  the  court  below,  and  that  the  judgment  appealed  from 
should  be  affirmed. 

All  concur,  except  Eapallo,  J.,  absent. 

Judgment  affirmed. 


John  Coyne,  Assignee,  etc.,  Eespondent,  v.  Fbedkbiok  G. 
Weaver,  late  Sheriff,  etc.,  Appellant. 

Where  two  different  coustructions  to  an  instrament  are  possible,  one  of 
which  will  uphold,  the  other  render  it  void,  the  former  is  to  be  chosen. 

An  assignment  for  the  benefit  of  creditors  contained  a  clause  empow- 
ering the  assignee  to  collect  the  ''  choses  in  action  with  the  right  to  com- 
pound for  the  said  choses  in  action,  taking  a  part  for  the  whole,  when  he 
shall  deem  it  expedient."  In  an  action  by  the  assignee  to  recover  as- 
signed property  levied  upon  hy  defendant  as  sheriff  by  virtue  of  execu- 
tions against  the  assignor,  Tield^  that  the  clause  was  to  be  conatmed  as 
simply  authorizing  the  assignee  to  compromise  such  claims  as  in  a  sound 
discretion  the  interests  of  the  trust  required ;  that  as  so  construed,  the 
clause  was  not  in  conflict  with  the  provision  of  the  act  of  1877,  in  rela- 
tion to  such  assignments  (§  28,  chap.  406,  Laws  of  1877),  which  permits 
the  County  Court  to  authorize  an  assignee  to  compromise  any  claim  or 
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debt  belonging  to  the  estate ;  and  that  it  did  not  invalidate  the  aasign- 
ment. 

Also  ?ield,  that  evidence  of  the  declarations  of  the  assignor,  made  after  the 
assignment,  acceptance  and  delivery  of  possession  under  it,  were  prop- 
erly excluded. 

Adams  v.  Davidson  (10  N.  Y.  809),  distinguiahed. 

(Argued  February  11,  1881 ;  deddji  March  1,  1881.) 

Appeal  from  judgment  of  the  Creneral  Tenn  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  April  6,  1880,  which  aflSrmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  plaintiff  as  assignee  under  a  gen- 
eral assignment  for  the  benefit  of  creditors,  executed  to  him  by 
James  Doyle,  to  recover  damages  for  the  alleged  taking  and  con- 
version of  a  portion  of  the  assigned  property.  Defendant  levied 
upon  the  property  in  question  under  and  by  virtue  of  certain 
executions  issued  to  him  as  sheriff,  against  said  Doyle. 

The  further  material  facts  appear  in  the  opinion. 

Ed/win  H,  Rialey  for  appellant.  The  assignment  is  void 
upon  its  face,  and  conveyed  no  title  to  the  property  assigned  as . 
against  the  judgment  creditor,  power  to  dk  an  unlawful  act  be- 
ing given  by  it.  {Nicholson  v.  Leavitt^  6  N.  Y.  510 ;  JRor 
palje  V.  Stewart,  27  id.  310,  317;  Townaend  v.  Steams^  32  id. 
209-215.)  Voluntary  assignments  are  void  where  they  in  terms 
vested  a  discretionary  power  in  the  assignee,  which,  by  the 
terms  of  the  instrument,  could  be  used  as  a  shield  or  protection 
to  the  assignee  for  acts  done  under  the  same.  (Nicholson  v. 
LeaviU,  6  N.  Y.  510;  Bright  y,  TiUinghast,  13  id.  215;  Bar- 
win  V.  Waterman^  17  id.  9 ;  Nichols  v.  McEwen^  id.  22 ;  Jes- 
sup  V.  Hvlse^  21  id.  168,  170 ;  Kellogg  v.  Slaxison,  1  Kern. 
302 ;  Townsend  v.  SteamSy  32  N.  Y.  209 ;  Benedict  v.  Hunir 
ingtmiy  id.  219;  ConneU  v.  Sherwood,  19  Hun,  519,  524;  8 
How.  468 ;  Matter  of  Ransom,  1  Am.  Insolvency  Rep.  73.) 
When,  therefore,  under  this  assignment,  the  creditors  ask  an 
accounting,  the  assignee  can  justify  any  act  of  compounding  a 
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debt  under  it  notwithstanding  the  statute,  and  it  will  be  bind- 
ing upon  the  creditor,  as  such  proceedings  are  taken  and  had 
under  the  assignment.  If  the  creditor  does  not  wish  to  be 
bound  by  its  provisions,  he  must  contest  it  by  proceedings  in 
hostility  to  it.  {Bishop  v.  Bart,  28  Vt.  71;  MerriU  v.  Eng- 
lealy,  id.  15 ;  Law  of  Trusts  and  Trustees  [BuUard  &  Tiffany], 
296,  398  ;  Ontario  Bk.  v.  Hoof,  3  Paige,  478 ;  Mills  v.  ArgaUy 
6  id.  577;  Ames  v.  BlurU,  5  id.  13.) 

Nicholas  K  Kemwn,  for  respondent.  Power,  given  to  an 
assignee,  to  '^compound,  compromise  and  settle  claims  and 
things  assigned,  in  his  discretion,"  does  not  vitiate  the  assign- 
ment. {BeUows  V.  Partridge^  19  Barb.  176;  Bishop  on  In- 
solvent Debtors  [1879],  §  214 ;  Evans  v.  Doyle,  1  April  Gen. 
Term,  1879  [4th  Depart.] ;  Gunther  v.  Richmond^  Sher.,  18 
Hun,  331.)  Where  the  language  of  a  general  assignment' can 
be  abimdantly  satisfied  by  a  construction  which  will  support 
the  instrument,  such  construction  will  be  adopted.  To  render 
the  assignment  void,  the  language  must  not  only  admit  of  a 
construction  consistent  with  a  fraudulent  intent,  but  it  must  be 
inconsistent  with  an  honest  purpose  and  a  lawful  act.  {Town- 
send  T.  SteamSy  32  N".  Y.  209;  Benedict  v.  Huntington,  id. 
219 ;  Kellogg  v.  Simmon,  1  Kern.  302 ;  Mann  v.  Whiibeck, 
Sher.y  17  Barb.  388 ;  Bk.  of  Silver  Creek  v.  Talcott,  22  id.  550, 
561 ;  Jewett  v.  Woodward,  1  Ed.  Ch.  195,  197 ;  Brainard  v. 
Dunning,  30  N.  Y.  211,  215 ;  Van  Dine  v.  WiUeU,  38  Barb. 
319 ;  Beed  v.  WortMngton,  9  Bosw.  617 ;  Whiting  v.  Krows^ 
11  Barb.  198,  204 ;  WOson  v.  Robertmn,  21  N.  Y.  687 ;  Camp- 
hell  V.  Woodworth,  24  id.  304;  Boese  v.  King,  78  id.  471.) 
Power  to  "  compromise  such  of  the  debts  assigned  as  are  doubt- 
ful by  receiving  a  part  for  the  whole  "  is  valid,  and  fumifihes 
no  implication  of  a  fraudulent  intent.  {Brigham  v.  Tilling- 
hast,  15  Barb.  618 ;  reversed,  13  K  Y.  215 ;  Dow  v.  Plainer, 
16  id.  9,  16;  Jesstip  v.  Hvlse,  21  id.  169;  Benedict  v.  Hunt- 
ington,  32  id.  225.)  IJpder  the  authorities,  it  is  the  natmral 
.  and  common  sense  construction  of  the  clause  in  question,  that 
'the  assignee  is  invested  with  a  discretion  to  be  lawfully  exer- 
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cised.  (1  Perry  on  Trusts,  §  440 ;  Tiffany  &  Bullard's  Law  of 
Trusts,  592,  593,  616;  King  v.  TalboU,  40  K  Y.  76,  78,  83; 
Ackerman  v.  Emmett^  4  Barb.  626,  645;  Jacobs  v»  AUeUy  18 
id.  549.)  As  matter  of  kw,  the  assignee  would  have  the  power 
to  do  precisely  what  this  assignment  authorizes  him  to  do. 
{Chouteau  v.  Suydum,  21  N.  T.  179,  182;  Anonymous  v. 
Gdpeckey  5  How.  246 ;  Bishop  on  Insolvent  Debtors  [1879], 
273;  lAtcKjidd  v.  White,  7  N.  Y.  438,  443;  2  Perry  on 
Trusts,  §  482 ;  Pierson  et  al.  v.  Thomson  et  al.,  1  Ed.  Ch.  212, 
222-225 ;  Lewin  on  Trusts,  marg.  p.  520 ;  Bltie  v.  JUarshaU,  8 
P.  Wms.  381 ;  Jermain  v.  Pattersony  46  Barb.  9.)  Section  23, 
chapter  466,  Laws  of  1877,  in  no  wise  affects  this  question. 
{Chouteau  v.  Suydam,  21 N.  Y.  184 ;  5  Hun,  251  ^  1  Abb.  274; 
3  Barb.  Ch.  642 ;  Ghiniher  v.  lHohmmd,  18  Hun,  232.)  No 
demand  was  necessary,  since  the  appellant  took  the  stock  di- 
rectly from  the  respondent.  {Pierce  v.  Van  Dyke,  6  Hill,  613 ; 
Bliss  V.  CotOey  32  Barb.  322.) 

FiNOH,  J.  The  plaintiff  claims  under  a  general  assignment 
for  the  benefit  of  creditors,  which  the  defendant  insists  is  void 
on  its  face  by  reason  of  an  unlawful  authority  conferred  upon 
the  assignee.  The  instrument  contains  a  general  grant  and  con- 
veyance of  all  the  property  and  choses  in  action  of  the  assignor, 
and  empowers  the  assignee  "  to  sell  and  dispose  of  the  said  real 
and  personal  estate,  and  to  collect  the  said  choses  in  action, 
with  the  right  to  compound  for  the  said  choses  in  action,  tak- 
ing a  part  for  the  whole,  when  he  shall  deem  it  expedient." 
A  literal  and  rigid  construction  of  this  language  would  justify 
the  claim  of  the  appellant  that  authority  was  given  to  compro- 
mise all  debts  due  the  assignor,  as  weU  those  which  were  good 
for  their  entire  amount,  as  those  which  were  doubtful  and  pre- 
carious. If  we  were  compelled  to  accept  this  interpretation,  it 
would  be  our  duty  to  declare  the  instrument  void,  for  it  would' 
be  an  authority  to  waste  the  fund.  But  we  are  satisfied  that  it 
is  not  our  duty  to  adopt  this  construction.  It  is  difficult  to  con- 
ceive of  any  fraudulent  motive  or  purpose  on  the  part  of  the 
assignor  which  would  be  aided  by  such  an  authority.     The  con- 


390  CoYKE  V.  Weaves.  [Mar.,' 


Opinion  of  the  Court,  per  Finch,  J. 

f 


sequent  loss  would  be  injurious  to  the  assignor,  and  in  no  pos- 
sible respect  an  advantage.  The  waste  permitted  would  tend 
only  to  increase  the  balance  of  uncanceled  debt  remaining  to 
hamper  his  action  after  the  close  of  the  trust.  As  sought  to 
be  construed  it  is  literally  an  authority  to  waste  the  assets  de- 
voted by  the  assignor  to  the  payment  of  his  debts.  Acted  upon, 
it  could  only  injure  both  the  creditors  and  the  assignor  and  by 
no  possibility  benefit  either.  We  should  not  accept  such  an  in- 
terpretation unless  compelled  by  plain  and  inflexible  provis- 
ions. Two  rules  should  guide  us  to  the  proper  result.  The 
meaning  and  intention  of  the  assignor  is  to  be  gathered  from 
the  whole  instrument,  and  where  two  different  constructions 
are  possible,  that  is  to  be  chosen  which  upholds  and  does  not 
destroy  the  instninient.  i^Tovmsend  v.  Stearns^  32  N.  Y.  209  ; 
JBrainerd  v.  Durming^  30  id.  211 ;  Camphdl  v.  Woodworth, 
24  id.  304;  Benedict  v.  Huntington,  32  id.  219.)  It  must  be 
granted  that  the  authority  to  compromise,  given  by  the  clause 
under  consideration,  relates  by  its  terms  to  the  choses  in  action 
generally  transferred  to  the  assignee.  So  far  no  distinction  is 
made  between  the  good  and  the  doubtful  assets.  But  the  im- 
portant words  "  where  he  shall  deem  it  expedient  to  do  so  " 
qualify  the  general  authority  and  limit  it  to  either  one  or  the 
other  of  two  possible  cases,  according  to  our  choice  of  one  or  the 
other  of  two  possible  constructions.  Those  qualifying  words 
may  mean,  either  that  the  assignee  is  at  liberty  to  compro- 
mise any  claim  if  he  shall  choose  to  do  so,  and  behind  his 
judgment  nobody  shall  go,  or  that  the  assignee  may  compro- 
mise such  claims  as  in  the  exercise  of  a  sound  discretion  the 
interests  of  the  tnist  require.  We  think  the  latter  is  the  plain 
and  proper  construction.  If  it  was  necessary,  in  order  to  reach 
that  interpretation,  to  be  subtle  and  astute  in  our  study  of  the 
language  used,  the  quaint  expression  of  Lord  Hobakt,  cited 
with  approval  in  Townsend  v.  Steams  (32  J^T.  T.  215),  would 
furnish  our  justification.  A  court  may  wrestle,  if  need  be, 
with  unwilling  words  to  find  the  truth,  or  preserve  a  right 
which  is  endangered.  But  any  strain  upon  the  language  of 
the  assignment  is  not  necessary  to  our  eonclusion.     We  may 
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60  test  tbe  final  and  important  phrase  as  to  be  certain  of  its 
meaning.  Let  us  suppose  that  the  assignee,  acting  under  the 
authority  we  are  discussing,  had  compromised  a  debt  due  the 
assignor  by  accepting  one-half  its  amount,  in  a  case  where 
the  debtor  was  perfectly  good,  and  the  whole  sum  could  have 
been  collected.  Let  us  further  suppose  that  on  his  accounting, 
the  assignee  admitting  all  these  facts,  gave  no  other  explanation 
than  to  plant  himself  upon  the  words  of  his  authority,  and  de- 
clared that  he  was  empowered  to  compromise  where  he  deemed 
it  expedient,  and  he  did  deem  the  compromise  in  question 
expedient,  and,  therefore,  was  entitled  to  protection.  Is  it  to 
be  presumed  that  any  court  would  accept  his  construction  of 
the  authority  conferred  ?  The  just  and  proper  answer  would 
be  that  he  overestimated  and  misconstrued  liis  power;  that 
while  he  was  given  a  discretion,  it  was  the  discretion  of  a 
trustee,  exei'cised  in  a  proper  case,  under  circumstances  requir- 
ing it,  and  founded  upon  a  just  consideration  of  the  needs  of 
the  fund  committed  to  his  care.  The  clause  in  question, 
therefore,  must  be  held  to  have  given  to  the  assignee  no  arbi- 
trary power  to  compromise  where  such  action  was  neither 
necessary  nor  proper ;  but  merely  the  discretion  which  the  law 
recognizes,  to  compromise  doubtful  and  dangerous  debts,  in 
cases  where  the  safety  and  interest  of  the  fund  demands  such 
action ;  and  that  in  such  case  only  can  he  honestly  "  deem  "  a 
compromise  "  expedient,"  or  be  allowed  to  plead  that  authority 
as  a  protection.  Thus  understood,  the  language  of  the  assign- 
ment is  not  open  to  the  criticism  bestowed  upon  it.  It  confers 
upon  the  assignee  no  unlawful  or  arbiti*ary  power,  and  takes 
away  from  the  creditors  no  just  protection.  It  leaves  the 
assignee  liable  for  his  negligence  or  misconduct  if  he  makes  a 
compromise  where  prudence  or  necessity  do  not  require  it,  and 
the  assignment,  therefore,  is  not  void.  {Dow  v.  Plainer^  16 
N.  T.  562;  £inff  v.  Talioty  40  id.  76 ;  Chouteau  v.  Suydam^ 
21  id.  179 ;  Gintlier  v.  Richmond^  18  Hun,  234.)  In  the  case 
last  cited  the  same  question  of  interpretation  was  discussed  and 
a  conclusion  reached  in  accordance  with  the  views  we  have 
expressed.     The  learned  judge  who  wrote  the  opinion  in  that 
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case  very  properly  calls  attention  to  the  language  of  the  act  of 
1877,  whicli  permits  the  County  Court  to  "  authorize  the  assignee 
to  compromise  or  compound  any  claim  or  debt  belonging  to  the 
estate  of  the  debtor,"  and  argues  that  the  phrase  "  any  claim  " 
could  not  be  interpreted  to  mean  that  the  court  might  author- 
ize a  compromise  of  a  good  debt  due  from  a  solvent  debtor,  and 
yet  that  such  a  construction  would  be  quite  as  reasonable 
as  that  sought  to  be  put  upon  the  similar  language  of  the 
assignment. 

We  do  not  think  the  recent  legislation,  relating  to  general 
assignments  for  the  benefit  of  creditors,  affects  our  conclusion. 
(Laws  of  1877,  chap.  466,  §  23.)  Before  that  enactment  the 
assignee  could  always  apply  to  the  court  for  its  advice  on  a 
question  of  compromise.  {In  re  Croton  Ins.  Co,j  3  Barb.  Ch. 
642  ;  Anonymous  v.  Gdpeke^  5  Hun,  251.)  The  act  of  1877, 
in  this  respect,  is  merely  cumulative,  and  extends  to  the  County 
Court  an  authority  in  the  given  case  necessary  to  the  complete 
exercise  of  its  jurisdiction.  Nothing  in  the  assignment,  as  we 
interpret  it,  in  any  manner  conflicts  with  the'authority  conferred 
by  this  statute  on  the  County  Court. 

It  is  further  objected  that  the  judge  erred  upon  the  trial  in 
excluding  the  declarations  of  Doyle,  the  assignor.  The  sheriff 
made  his  first  levy  upon  the  stock  of  goods  on  January  16th. 
Doyle  was  then  in  the  store.  The  assignment  to  plaintiff  was 
made  and  accepted  on  the  2d  day  of  January,  and  the  inventory 
was  made  within  two  or  three  days  thereafter.  The  assignee 
took  immediate  possession,  and  did  not  employ  Doyle,  in  any 
capacity,  in  the  store.  The  defendant's  answer  alleges  that  the 
assignee  was  in  possession  when  the  levy  was  made.  On  this 
state  of  facts  the  defendant's  counsel  asked  the  question,  "  at 
the  time  you  made  the  first  levy,  what  did  Doyle  say  on  the 
subject  of  having  sold  goods  from  the  store  prior  to  the  levy  ? " 
The  question  was  excluded,  and  the  defendant  excepted.  A 
further  offer  was  made  to  prove  similar  declarations.  They 
were  inadmissible  because  made  after  the  assignment  and  de- 
livery of  possession  under  it.  {Cvyler  v.  McCarl/ney^  40  N. 
Y.  221 ;  TiUon  v.  TerwiUiger,  56  N.  T.  273.)    This  was  not 
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a  case  like  that  in  Adams  v.  Davidson  (10  N.  Y.  309),  where 
an  assignor  continued  in  possession  without  a  break,  notwith- 
standing a  real  or  pretended  sale. 

We  are  of  opinion,  therefore,  that  no  error  was  committed 
on  the  trial,  and  the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


William  Graham  et  al.,  Appellants,  v.  The  First  National 
Bank  of  Norfolk  et  al.,  Respondents. 

Where  a  married  woman  is  the  owner  of  stock,  of  a  bank  located  In  a  State 
other  than  that  in  which  she  and  her  husband  are  domiciled,  the  effect 
of  payment,  by  the  bank  to  her  husband,  of  dlvidendsi  declared  upon  ber 
shares  of  stock,  is  to  be  determined  by  the  law  of  the  place  where  the 
bank  is  located,  not  by  the  law  of  the  owner's  domicile.,; 

£.,  a  married  woman  domiciled  with  her  husband  in  Maryland,  was  the  owner 
of  certain  shares  of  stock  of  a  Virginia  bank ;  in  the  latter  State  the  rule 
of  the  common  law  as  to  the  relations  of  husband  and  wife  prevails.. 
The  husband  was  cashier  of  two  Maryland  banks,  in  both  of  wliich  he 
was  larf^ly  interested,  and  of  which  he  was  the  controlling'  agent ; 
with  these  banks  the  Virginia  bank  had  accounts  kept  in  the  name  of  the 
husband  as  cashier ;  by  his  direction  or  with  his  assent  various  dividends 
declared  upon  said  shares  of  stock  were  paid  to  said  banks  or  credited  in 
their  accounts  and  allowed  them  on  settlement.  In  an  action  by  assignees 
of  the  wife  to  recover  the  dividends,  held,  that  the  evidence  justified 
a  findiufi^  of  payment  of  the  dividends  to  the  husband;  and  that  such 
payment  was  good  as  against  the  wife  or  her  assignees  and  discharged 
defendant's  liability.. 

(Argued  February  ll,  1881 ;  decided  March  1, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  March  8,  1880,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  the  report  of  a  referee.  (Reported 
below,  20  Hun,  325.) 

This  action  was  brought  by  plaintiffs,  as  assignees  of  Eliza  A. 
Graham,  to  recover  certain  dividends  declared  by  defendant, 
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The  First  National  Bank  of  Norfolk,  on  shares  of  its  stock 
standing  in  the  name  of  said  assignor.  The  defense  was  pay- 
ment. 

The  following  facts  among  others  were  found  by  the  referee. 

Said  defendant  was  organized  under  the  Nationp.1  Bank- 
ing Act  and  was  located  and  doing  business  at  Norfolk, 
Virginia.  At  its  organization,  and  prior  to  January,  1865, 
one  James  Graham  subscribed  and  paid  for  (whether  by 
and  out  of  the  funds  of  Mrs.  Eliza  A.  Graham,  his  wife, 
does  not  appear)  one  hundred  and  ninety-six  shares  of  the  capi- 
tal stock  of  said  bank,  and  directed  the  certificate  thereof 
to  be  issued  in  the  name  of  Mrs.  Eliza  A.  Graham,  his  wife. 
On  or  about  June  8,  1865,  the  certificate  of  said  shares 
was,  by  the  direction  of  said  James  Graham,  delivered  to  the 
plaintiffs  as  security  for  a  loan  then  and  there  made  by  them 
to  said  James  Graham ;  but  said  shares  were  never  transferred 
to  the  plaintiffs  on  the  books  of  said  bank,  nor  does  it  appear 
that  said  bank  ever  had  any  notice  of  such  pledging,  or  deliv- 
ery of  said  stock  to  the  plaintiffs,  nor  does  it  appear  that  said 
certificate  was  ever  assigned  in  writing  to  the  plaintiffs,  or  that 
the  power  of  attorney  and  assignment  printed  on  the  back 
(which  was  the  usual  form)  was  ever  signed  or  executed  bj'' 
said  Eliza  A.  Graham,  or  by  said  James  Graham.  Plaintiffs 
held  (as  aforesaid)  said  certificate  and  stock  from  June  8, 1865, 
until  on  or  about  September  5,  1866,  at  which  last-named 
date  it  was  delivered  to  said  bank,  and  became  its  property. 
While  the  plaintiffs  held  said  certificate  as  above-mentioned, 
said  bank  declared  three  dividends,  as  follows :  On  or  about 
January  1,  1866,  a  dividend  of  ten  per  cent ;  on  or  about  April 
1, 1866,  a  dividend  of  thirty  per  cent ;  on  or  about  July  1,  1866, 
a  dividend  of  five  per  cent.  Said  bank  paid  said  thirty  per 
cent,  in  cash  to  James  Graham.  The  dividend  of  ten  per 
cent  and  the  one  of  five  per  cent  were,  by  the  direction,  or 
with  the  approval  of  said  James  Graham,  credited  on  an 
account  of  '  James  Graham,  cashier,'  and  went  to  reduce  and 
pay  an  indebtedness  which  the  Farmers  and  Merchants*  Bank 
of  Elkton,  Maryland,  or  the  Elkton  National  Bank,  owed  said 
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First  National  Bank  of  Norfolk,  Virginia.  Said  James  Gra- 
ham and  his  wife,  at  the  times  in  question,  were  domiciled  in, 
and  residents  of,  the  State  of  Maryland,  by  the  laws  of  which 
State  a  married  woman  has  the  right  to  the  sole  and  separate 
use  and  control  of  her  property.  At  said  times  the  common 
law  of  England  prey  ailed  in  Virginia,  by  which  law  the 
husband  could  lawfully  reduce  to  possession  during  his  life- 
time the  choses  in  action  of  his  wife,  and  receive,  receipt  for, 
discharge,  and  acquit  for  the  same.  On  September  24,  1866, 
Mrs.  Graham,  at  the  request  of  the  plaintiffs,  and  without  any 
consideration  being  paid  to  her,  executed  an  instrument  in 
writing,  by  its  terms  assigning  to  them  all  claims  against  de- 
fendant, The  First  National  Bank. 

Malcolm  Campbell  for  appellants.  The  mere  entry  of  a  credit 
on  the  books  of  the  First  National  Bank  of  Norfolk,  in  favor 
of  the  Elkton  National  Bank,  cannot,  under  any  recognized  rule 
of  law,  be  regarded  as  a  payment,  either  to  Eliza  A.  Graham  or 
her  husband,  of  the  dividends  in  question.  (  Watervliet  Bh.  v. 
White,  1  Den.  608 ;  Highla/fid  Bk.  v.  Buhms,  5  id.  658 ; 
Bechwith  v.  Union  Bk.^  9  N.  T.  211.)  National  banks  cannot 
acquire -a  lien  on  their  own  stock  held  by  persons  who  are  their 
debtors,  even  by  provisions  to  that  effect  in  their  own  articles 
and  by-laws.  {BuUard  v.  The  Banky  18  Wall.  589 ;  Bank  v. 
Lanier y  11  id.  369.)  The  same  principle  prevents  their  acquir- 
ing a  lien  on  the  dividends.  {Ehle  v.  Chittenango  Bh^  24  N. 
Y.  548.)  The  assignment  of  claim  by  Mrs.  Graham  to  the 
plaintiffs  was  a  perfectly  valid  transfer  by  the  law  of  her  domi- 
cile. {Barton  v.  Barton,  32  Md.  214;  Whitridge  v.  Barry ^ 
42  id.  40 ;  Trader  v.  Lowe,  45  id.  1 ;  Barry  v.  Equit,  Life 
Asa.  Society^  59  N.  Y.  587 ;  SUmeman  v.  Erie  R,  R.  Co.,  52 
.id.  429.)  To  sustain  the  plea  of  payment,  even  if  actual  pay- 
ment had  been  proved,  it  was  necessary  for  the  defend- 
ants to  show  that  such  payment  was  made  in  good  faith, 
and  without  notice  of  the  plaintiffs'  rights  as  the  actual 
holders  of  the  stock.  {McNeil  v.  Tenth  National  Bk., 
46  N.  Y.  332.)    The  law  of  Maryland,  the  domicile  of  James 
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Graham  and  his  wife,  is  the  law  properly  applicable  to  this 
case,  and.  under  that  law  payment  to  the  husband  would 
not  be  binding  on  the  wife.  (Wharton  on  Conflict  of  Laws, 
§§  118, 121,  331a ;  Ze  Breton  v.  MUeSy  8  Paige,  261 ;  Parsons 
V.  Zymany  20  N.  Y.  112 ;  Uot/t  v.  Commisdoners  of  TaxeSj 
23  id.  224 ;  Bonati  v.  Wdschy  24  id.  151 ;  HiU^  v.  Pine  River 
BJc.y  45  N  H.  300 ;  Peterson  v.  Chemical  Bh,  32  N.  T.  21 ; 
Lee  V.  Selleohy  33  id.  657 ;  Loney  v.  Permimany  43  Md.  130 ; 
Slayhacker  v.  Bk.  of  Oettyshurgy  10  Penn.  St.  373.)  Even 
the  exercise  of  control  by  him  over  the  stock  does  not  amount 
to  a  reduction  to  possession  of  the  dividends,  and  such  reduc- 
tion must  be  actual,  not  constructive.  {Harcum  v.  HadnaUy 
14  Gratt.  382,  383;  Searing  v.  Searvngy  9  Exch.  283.) 

Francis  C.  Ba/rhw  for  respondents.  When  the  dividends 
were  declared,  a  contract  arose  to  pay  them  to  the  person  le- 
gally entitled  to  receive  them,  which  was  made  in  Virginia, 
and  was  performed  there.  {ScoU  v.  R.  R,  Co.y  52  Barb.  45, 
69;  Eager  v.  Union  Nat  BanJcy  63  Me.  509,  512,  518;  King 
V.  R.  R.  Co,y  5  Dutch.  [K  J.]  504;  States, R.R,  CI?., 6 Gill, 
363,  387;  Phila.  R.  R.  Co.  v.  Hickmany  28  Penn.  St.  329; 
Story  on  Confl.  of  Laws,  §§  347,  361 ;  Bamlc  of  Washington 
V.  Tripletty  1  Pet.  25,  34 ;  Bowen  v.  Neiodly  13  N.  Y.  290.) 
A  defense  or  discharge,  good  by  the  law  of  the  place  where 
the  contract  is  made  or  to  be  performed,  is  to  be  held  of  equal 
validity  in  every  other  place  where  the  question  may  come  to 
be  litigated.  (Story  on  Confl.  of  Laws,  §§  331,  332 ;  2  Kent's 
Com.  [12th  ed.]  459;  Harrison  v.  Edwardsy  12  Vt.  648 
Hicks  V.  Browuy  12  Johns.  142.)  In  respect  to  acts  done  in 
any  country,  the  capacity  or  incapacity  of  the  person  is  to  be 
determined  by  the  laws  of  that  country.  {MiUken  v.  Pratt^ 
125  Mass.  374;  2  Pars,  on  Cont.  [6th  ed.]  573,  575,  note; 
2  Kent's  Com.  458, 459 ;  Maley.  RdbertSy  3  Esp.  163 ;  Thomp- 
son  V.  Ketohamy  8  Johns.  190 ;  Polydore  v.  Princey  1  Ware, 
410,  417,  418,  419 ;  Hiiey's  Appealy  1  Grant's  Penn.  Cas.  51 ; 
Pea/rl  v.  Hanshoroughy  9  Hemp.  [Tenn.]  426.)  The  transfer 
of  the  certificate  of  stock  did  not  carry  the  three  dividends  in 
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question,  which  had  been  previously  declared.  Zerai/  v.  Glohe 
Ins.  Co.,  2  Ed.  Ch.  651,  670,  671;  Eing  r.  R,  R.  Co,,  5 
Dutch.  [N.  J.]  504,  505,  506.)  The  assignment  by  Mrs.  Gra- 
ham, on  September  24,  1866,  was  inoperative,  because  her 
husband  did  not  join  in  it.  {Schindel  v.  Schmdely  12  Md. 
294,  312,  313,  521,'  524;  JIaU  v.  Ecdeston,  37  id.  519 ;  Whit- 
tridge  v.  Barry ^  42  id.  152.)  Our  married  women's  acts  only 
apply  to  women  who  are  married  in  or  are  resident  in  this 
State.  {Savage  v.  O  ^NeiUy  42  Barb.  374 ;  Ritchings  v.  Wald- 
Ton,  3  Daly,  288,  293.)  A  suit  for  dividends  only  lies  upon 
a  previous  demand,  and  such  demand  must  be  made  at  the 
office  of  the  corporation.  {Scott  v.  R,  R,  Co.,  52  Barb.  45,  69 ; 
Roger  v.  Union  Nat.  Bank,  63  Me.  509,  512,  513;  King  v. 
FaUrson  R.  R.  Co,,  5  Dutch.  [K.  J.]  504;  Statev.R.R.  Co., 
6  Gill,  363,  367;  Fhila.  R.  R.  Co.  v.  Ilickma/n,  28  Penn.  St. 
320.)  Declarations  of  an  agent  do  not  bind  the  principal, 
unless  they  are  a  part  of  the  res  geatcB.  {Baptist  Chureh  v.  Ins. 
Co.,  23  How.  458,  450';  S.  C,  28  N.  Y.  153-160;  LubyY.  R. 
R.  Co.,  14  id.  131-133;  Card  v.  R.  R.  Co.,  50  Barb.  44; 
Bank  v.  Stewart,  37  Me.  519.)  The  collecting  of  dividends 
on  stock  is  a  reducing  to  possession  of  the  dividends,  though 
not  of  the  stock.  {Burr  v.  Sherwood,  3  Brad.  85;  Hart, 
Admr.  of  Ann  Hart,  v.  Steplims,  6  Ad.  &  Ell.  [K  S.]  937.) 
An  assignment  of  a  chose  in  action  for  a  valuable  considera- 
tion  is  as  much  a  reduction  to  possession  of  it  as  receiving 
payment  of  it.  ( WesterveU  v.  Gregg,  12  N.  Y.  205 ;  2  Atk. 
207,  208 ;  Schouler's  Dom.  Rel.  121 ;  2  Kent  [12th  ed.],  135.) 
James  Graham  had  a  right  to  collect  these  dividends,  and  his 
declaration  that  he  had  received  them  would  be  admissible,  just 
as  his  written  receipt  would  be.  (  Van  Keuren  v.  Calkins,  66 
N.  Y.  81;   Woodruff  y.  Cook,2o  Barb.  505.) 

FiKOH,  J.  The  ownership  of  one  hundred  and  ninety-six 
shares  of  stock,  which  stood  upon  the  books  of  the  Norfolk  Bank, 
in  the  name  of  Eliza  A.  Graham,  must  be  deemed  vested  in  her, 
whether  the  purchase-price  was  paid  by  her  or  by  her  husband, 
and  notwithstanding  the  evident  control  of  it,  for  his  own  pur- 
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poses,  by  tlie  latter.  No  creditors  of  the  husband  intervene  to 
aff'eet  the  question,  and,  as  between  Mrs.  Graliam  and  the  bank, 
her  right  as  owner  must  be  admitted.  The  dividends  declared 
during  such  ownership  belonged  to  and  were  payable  to  her; 
and,  assuming  for  the  present  that  her  assignment  to  plaintiffs 
was  effective  to  transfer  such  right  to  them,  there  remain  for 
discussion  only  the  two  questions :  whether  the  Norfolk  Bank 
did,  in  fact,  pay  the  dividends  sued  for  to  the  husband  of  Mrs. 
Graham ;  and  whether,  by  such  payment  to  him,  the  liability 
of  the  bank  to  her  was  discharged.  The  referee  has  found 
that  such  payments  were,  in  fact,  made  to  James  Graham,  the 
husband.  At  the  time  of  these  transactions  he  appears  to 
have  been  the  cashier  of  the  Elkton  National  Bank,  and  of  the 
Fanners  and  Merchants'  Bank,  of  Elkton,  in  both  of  which  he 
was  largely  interested,  and  the  principal  and  controlling  agent, 
and  both  of  which  banks  were  situate  in  the  State  of  Mary- 
land, in  which  State  he  and  his  wife  resided.  The  evidence 
tends  to  prove  that  the  dividends  in  question  were,  in  fact, 
paid  to  James  Graham,  cashier,  and,  therefore,  to  the  Elkton 
or  Farmers  and  Merchants'  Bank.  Two  of  the  dividends  are 
proved  to  have  been  so  paid,  with  his  assent  and  by  his  direc- 
tion given  at  the  time,  and  one  of  them  witK  his  subsequent 
approval  and  ratification.  The  larger  dividend  of  the  three 
was  paid  by  the  delivery,  to  the  Elkton  Bank,  of  the  amount 
in  its  own  bills,  and  tlie  others  by  a  credit  of  their  respective 
sums  to  Graham,  as  cashier.  While  it  is  claimed  that,  at  the 
date  of  these  credits,  there  was  nothing  due  from  tlie  Elkton 
Bank  to  the  Bank  of  Norfolk,  and,  therefore,  no  debt  upon 
which  the  credit  could  apply,-  it  is  yet  uncertain,  upon  the  evi- 
dence, how  the  accounts  actually  stood,  and  the  credit  to  Gra- 
ham, as  cashier,  by  his  direction,  or  with  his  assent  and 
approval,  at  a  time  when  he  conceded  the  existence  of  a  large 
indebtedness  which  he  was  interested  to  reduce,  was  ft  good 
payment  to  him,  and  an  application  of  the  debt  of  the  bank  to 
his  wife  to  the  liability  of  one  or  both  of  the  Elkton  banks, 
upon  which  the  respective  parties  appear  to  have  acted  by  a 
settlement  between  the  banks,  and  the  benefit  of  which,  as 
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against  the  Elkton  banks,  Graham  must  be  presumed  to  have 
had.  While  the  facts  are  not  free  from  diflBicuIty,  a  careful 
examination  has  satisfied  us  that  there  was  sufficient  evidence 
to  warrant  the  finding  of  the  referee,  and  to  make  it  conclusive 
on  this  appeal. 

The  question  of  law,  however,  remains,  whether  the  pay- 
ment by  the  bank  to  James  Graham  was  a  good  payment  to 
his  wife  in  whose  name  the  stock  stood  upon  the  books  of  the 
bank.  The  Norfolk  Bank  was  located  and  transacted  business 
in  the  State  of  Virginia.  It  is  proved  that  in  that  State  the 
common  law  prevails  as  it  respects  the  relation  of  husband  and 
wife,  and  that  within  that  jurisdiction  the  husband  has  the 
absolute  right  to  reduce  to  his  own  possession,  and  use  for  his 
own  benefit,  tlie  personal  property  of  the  wife.  The  contract 
out  of  which  grew  the  right  to  the  dividends  was  both  made 
and  to  be  performed  in  Virginia,  and  if  the  payment  by  the 
Bank  of .  Norfolk  to  James  Graham  is  to  be  tested  and  meas- 
ured by  the  law  of  that  State,  it  is  conceded  to  have  been  good 
and  an  effective  discharge  of  the  liability  to  the  wife.  It  is  de- 
nied, however,  that  the  law  of  Virginia  applies,  and  it  is  argued 
that  the  law  of  Maryland,  tlie  lex  domicilii^  governs  and  con- 
trols the  capacity  of  the  parties  to  receive  payment,  and  the 
duty  of  the  bank  in  making  it.  The  general  subject  of  a  con- 
flict between  the  law  of  the  domicile  and  that  of  the  place  of 
contract  has  been  fully  discussed  by  Story  and  Wharton  in 
their  respective  treatises.  (Story  on  Con^ct  of  Laws,  §  374 
et  8eq. ;  Wharton,  §  393,  etc.)  Whatever  is  useful  in  the 
learning  of  the  continental  jurists,  or  the  decisions  of  the  Eng- 
lish courts,  has  been  made  tributary  to  conclusions  which  we 
may  safely  follow  where,  at  least,  they  are  in  harmony  with 
the  ruling  of  our  own  tribunals.  It  must,  then,  be  granted 
that  movables  or  personal  property,  by  a  fiction  of  the  law,  are 
deemed  attached  to  tlie  person  of  the  owner,  and  so,  present 
at  his  domicile,  wliatever  their  actual  situation  may  be.  The 
law  of  the  domicile,  therefore,  naturally  governs  their  transfer 
by  the  owner,  and  their  disposition  and  distribution  in  case  of 
his  death.  So  far  the  authorities  substantially  agree,  differing 
only  in  the  reasons  upon  which  the  rule  is  founded,  and  by 


400  Gbaham  et  al.  v.  Fibst  Nat'l  B'k,  Nobfolk,  et  al.  [Mar., 

Opinion  of  the  Court,  per  Finch,  J. 

which  it  is  to  be  justified.  When,  however,  the  question  passes 
bejjrond  the  disposition  of  the  personal  property  by  the  party, 
or  the  act  of  the  law,  within  the  jurisdiction  of  the  domicile, 
and  busies  itself  with  the  inherent  character  of  the  property, 
and  -of  the  contracts  which  both  create  and  constitute  it,  ele- 
ments of  discord  arise,  and  the  authorities  are  not  easily  to  be 
reconciled.  It  is  readily  seen  that  the  inherent  character  of 
the  con1;ract  must  usually  be  the  product  of  the  jurisdiction  in 
wliich  it  originates,  and  hence  it  follows,  and  has  been  justly 
held,  that  the  construction,  nature  and  effect  of  a  contract 
are  to  be  determined  by  the  lex  loci  contractus.  (Story  on 
Conflict  of  Laws,  §  321.)  But  no  such  question  is  here. 
There  is  no  dispute  about  the  construction  of  the  contract 
to  pay  dividends.  All  are  agreed  upon  that.  There  is 
no  trouble  as  to  the  nature  of  the  contract  or  its  effect 
Its  validity,  and  the  duty  of  payment  to  the  stockholders, 
is  conceded  on  all  sides.  The  real  question  is  over  the  per- 
formance of  the  contract,  or  its  discharge  by  payment;  and 
that  involves  the  capacity  of  the  husband  to  receive  and  dis- 
charge the  debt,  represented  by  the  dividends.  Jure  mariti. 
On  the  one  hand  it  is  argued  that  this  question  of  capacity,  of 
the  rights  and  powers  flowing  from  the  marriage  relation,  is 
dependent  upon  the  law  of  the  domicile,  and  utterly  unaffected 
by  the  foreign  law,  and  the  former  must,  therefore,  dictate  and 
measure  the  authority  and  power  of  the  husband  and  the  right 
of  tlie  wife.  That  is,  in  general,  true  as  between  themselves, 
and  relatively  to  each  other.  It  does  not  follow  that  it  is  true 
as  between  them  and  a  debtor  in  another  State,  whose  contract 
was  made  there,  and  is  there  to  be  performed.  Such  a  fact 
introduces  a  new  element  into  the  problem.  It  would  scarcely 
be  endurable  if  a  railroad  or  insurance  company  declaring  divi- 
dends in  this  State  should  be  bound  to  pay  stockholders  in 
other  States  according  to  the  foreign  laws,  and  in  accordance 
with  different  and  varying  codes.  Observing  the  evil  result 
we  must  remember  that,  in  a  case  like  the  present,  it  is  a  legal 
fiction  which  attaches  the  property  to  the  domicile,  and  the 
actual  fact  may  be  otherwise.    Judge  Comstock,  in  Hoyt  v.  I7ie 
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Commissioners  of  Taxes  (23  N.  Y.  228),  well  says,  "that  the 
fi(;tioQ  or  maxim,  mobilia  personam  sequuntury  is  by  no  means 
of  universal  application.  Like  other  tietions  it  has  its  special 
uses.  It  may  be  resorted  to  when  convenience  and  justice  so 
i^uire.  In  other  circumstances  the  truth  and  not  the  fiction 
affords,  as  it  plainly  ought  to  afford,  the  rule  of  action."  And 
Judge  Story  says  that  the  legal  fiction  "  yields  whenever  it  is 
necessary  for  the  purposes  of  justice,  that  the  actual  situs  of 
the  thing  should  be  examined."  (Cpnfl.  of  Laws,  §  5$0.)  And 
hence  has  been  very  steadily  sustained  the  general  rule  that  a 
contract  made  in  one  State  and  to  be  performed  there  is  gov- 
erned by  the  law  of  that  State,  and  the  further  rule,  which  is  a 
logical  result,  that  a  defense  or  discharge,  good  by  the  law  of 
the  place  where  the  contract  is  made  or  to  be  performed,  is  to 
be  held,  in  most  cases,  of  equal  validity  elsewhere.  (Story  on 
Confl.  of  Laws,  §.331;  Thompson  v.  Ketcham^^  Johns.  189; 
Bartsch  v.  AtwoLeVy  1  Conn.  409 ;  Smith  v.  Smithy  2  Johns.  235 ; 
Hicks  V.  Browny  12  id.  142 ;  Sherrill  v.  Hopkins,  1  Cow.  103 ; 
Peck  V.  Hihbardy  26  Vt.  702 ;  Bowen  v.  NeweU,  13  N.  Y.  290 ; 
OuHer  V.  Wright,  22  id.  472 ;  Waldron  v.  Bitchings,  3  Daly, 
288 ;  Jewell  v.  Wright,  30  N.  Y.  259 ;  WUlitis  v.  Waite,  25  id. 
677.)  In  these  cases  the  fiction  yields  to  the  fact ;  the  situs 
attached  theoretically  to  the  person  of  the  owner,  and,  there- 
fore, to  his  domicile  surrenders  to  the  actual  situs  where  justice 
and  convenience  demand  it.  The  illustrations  are  various,  but 
founded  upon  a  common  reason  and  justification.  For  the 
purpose  of  taxation  the  actual  situs  controls  and  the  fiction 
which  carries  the  personal  property  to  the  domicile  of  the 
owner  is  disregarded.  As  to  days  of  grace  affecting  the 
maturity  of  a  contract  and  determining  when  it  becomes 
due,  the  lex  loci  is  applied.  The  defense  of  infancy  is  to  be 
sustained  or  denied  according  to  the  rule  of  the  place  of  con- 
tract and  performance.  So,  also,  as  to  the  disability  of  covert- 
ure, and  the  rate  and  legality  of  interest.  And  even  an  as- 
si^ment,  in  inmtum,  compelled  by  the  local  laiy,  will  transfer 
property  in  another  State  where  suitors  in  the  courts  of  the 
latter  are  not  thereby  prejudiced.  These  rulings  and  others 
of  the  like  character  have  been  modified  and  moulded  in  their 
SiCKELB — Vol,  XXXIX.        61 
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application  bj  the  influence  of  varied  circmnfitances,  but  con- 
cur in  the  general  principle  upon  which  the  lex  loci  has  been 
applied.  The  point  pressed  here  is  tliat  while  it  controls  the 
construction  and  validity  of  the  contract  it  does  not  settle  the 
capacity  of  the  non-resident  parties.  But  to  found  a  ruling 
upon  such  a  test  would  involve  us  in  an  ambiguity.  Capacity 
may  affect  the  power  of  transfer  and  the  direction  and  details 
of  distribution.  In  that  respect  it  is  often  shaped  and  settled 
by  the  law  of  the  domicile.  But  it  also  affects  the  validity  of 
a  contract  and  the  mode  and  manner  of  its  dissolution  or  dis- 
charge. In  that  respect  it  is  generally  governed  by  the  law 
of  the  place  of  contract.  Story  concludes,  after  a  full  and 
learned  review  of  the  insuperable  difficulties  which  attend  an 
effort  to  extend  the  capacity  or  incapacity  created  by  the  law 
of  the  place  of  domicile  to  foreign  States,  that  the  true  rule  is 
that  "  the  capacity,  state  and  condition  of  persons  according  to 
the  law  of  their  domicile  will  generally  be  regarded  as  to  acts 
done,  rights  acquired  and  contracts  made  in  the  place  of  their 
domicile,  touching  property  situate  therein,"  but  as  to  acts 
done,  etc.,  elsewhere  the  lex  loci  corUractus  will  govern  in  re- 
spect to  capacity  and  condition.  We  cannot  make,  therefore, 
the  law  of  the  domicile  in  and  of  itself  a  solvent  of  the  doubts 
and  difficulties  likely  to  arise  even  as  to  questions  of  capac- 
ity. In  the  present  case  the  contract  was  made  in  Virginia 
and  to  be  performed  there.  The  dividends  were  there  de- 
clared and  payable.  They  were  paid  to  the  husband  who 
could  lawfully  receive  and  appropriate  them,  by  the  law  of 
Virginia,  to  his  own  use  and  benefit.  The  payment  was,  there- 
fore, valid  and  effectual  and  discharged  the  bank  from  its  lia- 
bility. The  rights  of  the  wife  after  such  payment,  as  between 
herself  and  her  husband  under  the  law  of  Maryland,  might 
prove  to  be  a  very  different  question.  It  is  sufficient  for  the 
purposes  of  this  case  that  the  payment,  which  the  referee  finds 
was  in  fact  made  to  the  husband,  discharged  the  liability  of  the 
bank  and  furnished  a  defense  to  the  action. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 
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The  Town  of  Springport,  Eespondent,  v.  The  TBtnxDNiA  Sav- 
ings Bank  et  al..  Appellants. 

The  Same,  Eespondent,  v.  The  German  Uptown  Savings 
Bank  et  al.,  Appellants. 

The  Same,  Eespondent,  v.  The  Franklin  Savings  Bank, 

Appellant. 

In  actions  brought  to  restrain  defendants  from  transferring,  and  to  compel 
the  cancellation  of  bonds  issued  by  plaintiff  under  the  act  of  1869  (chap. 
314,  Laws  of  1869),  authorizing  it  to  subscribe  for  stock  of  the  C.  L.  R.  R. 
Co.,  it  appeared  that  revocations  of  consents  of  tax  payers  of  the  town, 
executed  and  acknowledged  with  the  same  formalities  as  the  consents, 
were  delivered  to  the  assessors  while  they  had  the  consents  before  them, 
and  before  they  had  acted  upon  them,  and  that  the  residue  were  insuffi- 
cient to  constitute  the  majority  required  by  the  statute  ;  also  that  the 
assessors  disregarded  the  revocations  and  wrongfully  made  and  filed 
the  statutory  affidavit.  SM,  that  the  omission  to  file  the  revocations 
did  not  render  them  ineffectual ;  that  their  delivery  made  them  effect- 
ual and  withdrew  from  the  assessors  the  authority  to  make  the  affi- 
davit. 

Also,  ^2({,  that  such  omission  did  not  estop  the  plaintiff;  that,  assuming 
the  tax  payers,  who  signed  consents  and  then  revoked  them,  could  l>e  e|. 
topped  by  their  acts  or  omissions,  they  could  not  estop  the  whole  body 
of  tax  payers. 

Also,  held,  that  a  tender  before  the  commencement  of  the  action,  of  the  stock 
received  for  the  bonds  was  not  necessary  ;  that  defendants  could  not  re- 
quire a  tender  to  themselves,  as  they  were  not  received  from  them  and 
they  had  no  title  thereto.  If  they  had  any  right  to  them  (as  to  which 
gucBre),  all  they  could  claim  was  an  equitable  right  of  subrogation  on  can- 
celing their  bonds ;  if  the  claim  was  that  the  stock  should  have  been 
surrendered  to  the  company  or  canceled,  that  was  a  matter  between  it  and 
plaintiff,  and  the  rights  of  the  latter  as  against  defendants  did  not  depend 
upon  the  prior  adjustment  of  the  matter. 

It  seems  that  In  an  action  against  a  third  party,  whose  title  depends  upon  a 
contract  claimed  by  plaintiff  to  have  been  rescinded,  defendant  cannot  set 
up  a  want  of  tender  by  plaintiff,  to  the  other  party  to  the  contract,  of  a  re- 
turn of  what  plaintiff  received. 

Also,  heid,  that  the  affidavit  of  the  assessors  was  not  conclusive,  but  only 
prima  facie  evidence  of  the  facts  therein  stated. 

(Argued  February  8,  1881 ;  decided  March  8, 1881.) 
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These  were  appeals  from  judgments  of  the  General  Term 
of  the  Supreme  Court,  in  the  fourth  judicial  department,  entered 
upon  orders  made  August  17,  1880,  modifying  by  striking  out 
allowances  for  costs,  and  aflSrming,  as  modified,  judgment,  en- 
tered on  reports  of  a  referee. 

These  actions  were  brought  to  have  certain  bonds,  issued  by 
plaintiff  to  pay  for  subscriptions  for  stock  of  the  Cayuga  Lake 
Railroad,  authorized  by  chapter  314,  Laws  of  1869,  as  amended 
by  chapter  152,  Laws  of  1870,  delivered  up  and  canceled,  and 
to  restrain  defendants  from  transferring  them. 

It  is  reported  on  a  former  appeal  in  75  N.  T.  398. 

The  referee  found  in  substance  in  each  case  that  a  majority 
of  the  tax  payers  of  the  town  of  Springport,  owning  more 
than  one-half  of  the  taxable  property  of  the  town,  duly  exe- 
cuted and  acknowledged  consents  in  writing  that  the  commis- 
sioners for  said  town,  appointed  under  said  act,  might  borrow, 
on  the  credit  of  the  town,  $100,000,  and  issue  its  bonds  for  the 
purposes  of  the  act ;  that  after  the  presentation  of  the  consents 
to  the  assessors  and  before  they  met  to  act  thereon,  revocations 
in  writing,  signed  by  certain  of  the  tax  payers  who  had  signed 
the  consents,  and  executed  and  acknowledged  in  the  same  man- 
ner as  the  consents,  were  delivered  to  the  assessors ;  but  that 
the  assessors,  being  of  the  opinion  that,  under  the  statute, 
they  were  not  authorized  to  take  cognizance  of  said  revoca- 
tions, without  regard  to  them,  made  their  aflSdavit  required 
by  statute  to  authorize  the  issue  of  bonds,  and  filed  the  same 
with  the  consents  in  the  town  clerk's  ofiice,  and  that  they  were 
filed  in  the  office  of  the  county  clei^k,  but  that  said  revocations 
were  not  filed ;  that  rejecting  the  tax  payers  who  signed  said 
revocations,  there  was  not  a  consent  in  writing  of  a  majority 
of  the  tax  payers  of  the  town  owning  more  than  one-half  of 
the  property  assessed ;  that  the  railroad  commissioners  of  the 
town  issued  $100,000  of  bonds  to  the  railroad  company,  re- 
ceiving in  exchange  that  amount  of  stock,  which  bonds  were 
purchased  by  defendants  in  good  faith  and  for  value;  that 
plaintiff  demanded  a  return  of  the  bonds,  but  did  not  offer  to 
surrender  or  transfer  the  stock. 
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Jno.  K  Parsons  for  appellant.  There  was  no  complete 
revocation  of  the  consents.  {People  ex  rel.  Yawger  v.  Allen, 
62  N.  Y.  538 ;  Howland  v.  Eldridge,  43  id.  457.)  A  part- 
nership as  between  partners  may  be  dissolved,  and  yet  either 
partner  has  a  continuing  right  as  to  strangers  to  bind  his  co- 
partners. ( WardweU  v.  Ilaight;,  2  Barb.  549 ;  Van  Ep%  v. 
DiUaye,  6  id.  244 ;  City  Bk.  of  Brooklyn  v.  McCIiemey,  20 
N.  Y.  240.)  The  authority  of  an  agent  may  be  revoked  as  be- 
tween him  and  his  principal,  and  yet  the  principal  be  bound  by 
the  agent's  subsequent  acts  in  favor  of  third  persons!  (Far- 
mers amd  Mechanicff  Bk.  v.  Stickney,  8  L.  R  161 ;  Zejler  v. 
Field,  50  Barb.  407  ;  Edwards  v.  SJiafer,  49  id.  291 ,  Mcyrey 
v.  Wehb,  68  N.  Y.  350 ;  Beard  v.  Kirk,  11  N.  H.  397 ;  Fel- 
lows V.  HaHford.&N.  Y.  8,  Co,,  38  Conn.  197 ;  Story's  Eq., 
§  470  et  seq,)  It  was  necessary  that  the  revocation  should  be 
filed.    {Toum  of  Venice  v.  Woodruff,  62  N.  Y,  462.) 

Oeorge  W.  Wingate  for  receiver  appellant.  A  tax  payer  who 
had  once  given  his  consent  had  no  further  right  in  the  matter. 
{People  V.  Mitchell,  35  N.  Y.  555.)  There  is  no  remedy  pro- 
vided for  the  correction  of  errors  into  which  the  assessors  may 
fall  in  respect  to  matters  referred  to  their  determination. 
{Howland  v.  Fldridge,  43  N.  Y.  457.)  Although  the  authority 
of  an  agent,  as  between  himself  and  his  principal,  be  revoked, 
yet  the  latter  is  bound  by  the  agent's  subsequent  acts  in  favor 
of  third  parties,  who  have  not  been  notified  of  such  revocation. 
{Farmers  and  Mechanics^  Ba/nk  v.  Stifkney,  8  Law,  161 ; 
Story's  Equity,  §  470  et  seq.;  Storey  v.  Webb,  58  N.  Y.  350; 
Lejier  v.  Field,  50  Barb.  407 ;  Edwards  v.  Schaffer,  49  id.  291.) 
The  failure  of  the  town  to  tender  to  the  defendants  the  stock 
for  which  these  bonds  were  issued  is  a  bar  to  the  prosecution 
of  the  action.  (Story's  Equity  Jur.,  §§  1520-1524;  Tripp  v. 
Cook,  26  Wend.  143,  160 ;  Smedberg  v.  More,  id.  238,  247 ; 
Eazel  V.  Dunham,  1  Hall,  655,  658 ;  Browne  v.  Howe,  2  Barb. 
686,  595 ;  Taylor  v.  Fleet,  4  id.  95,  103 ;  Bench  v.  Sheldon, 
14  id.  66,  71 ;  Munn  v.  WcrrraU,  16  id.  509,  583 ;  Greenleaf  v. 
Mumfard,  19  Abb.  Pr.  469,  476;  Stanley  v.  Oad^by,  10  Pet. 
621.) 
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TT.  F.  Cogswell  for  respondent.  The  affidavit  of  the  assess- 
ors is  not  conclusive  evidence  of  the  fact  that  a  majority  of  the 
tax  payers  have  given  their  consent  to  mortgage  the  towu. 
{People  ex  rel,  Martin  v.  Brovm^  55  N.  T.  180 ;  Horton  v. 
The  Town  of  Thmipson,  71  id.  513 ;  This  PUvntiff  v.  These 
Defendants,  75  N.  H.  397-406 ;  The  People  v.  BachuUor, 
53  N".  T.  128.)  The  revocations  should  have  been  deducted 
from  the  consents  by  the  assessors,  in  determinating  the  ques- 
tion whether  the  requisite  number  of  consents  had  been  pro- 
cured. {People  ex  rel.  Yawger  v.  AUen,  62  N.  T.  538 ;  75 
id.  397.)  The  claim  of  the  defendants  that  the  plaintiff  can- 
not succeed  because  it  did  not  tender  the  stock  issued  by  the 
railroad  company  to  the  commissioners  at  or  before  the  com- 
mencement of  the  action  is  untenable.  (  Weismer  v.  ViiUige 
of  Douglas^  64  N.  Y.  91 ;  75  id.  397-407 ;  Schermerh(ym  y. 
Talman,  14  id.  93,  129,  142.)  The  certificate  was  never  any 
thing  but  evidence  of  the  ownership  of  a  proportionate  part  of 
the  property  and  franchises  of  the  company.  {Amcldy.  Rug- 
gles,  1  JR.  I.  105 ;  Angell  on  Corporations,  §  562.)  The  rail- 
road commissioners  are  not  the  town,  or  even  officers  of  the 
town,  and  their  acts  or  omission  to  act  in  no  way  affected  it. 
{Horton  v.  Thompson,  71  N.  Y.  513.) 

Eapallo,  J.  The  only  points  raised  on  the  present  appeal 
which  were  not  expressly  passed  upon  on  the  former  appeal  (75 
N.  Y.  397)  are  :  th^t  the  revocations  of  the  consents  of  the  tax 
payers  of  the  town  were  ineffectual  because  not  filed  in  the 
office  either  of  the  town  or  county  clerk,  and  that  there  was  no 
tender  of  the  stock  which  had  been  issued  by  the  railroad  com- 
pany, or  of  the  cancelment  of  that  stock,  and  no  offer  either 
to  cancel  or  surrender  that  stack  when  the  demand  was  made 
for  the  surrender  of  the  bonds.  The  objection  that  the  revo- 
cations were  not  filed  is  untenable.  They  were  executed  and 
acknowledged  with  the  same  formalities  as  the  consents,  and 
delivered  to  the  assessors  while  those  officers  had  the  consents 
before  them  and  before  they  had  acted  upon  them  or  passed 
upon  their  sufficiency.     Their  effect  was  to  annul  the  consents 
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revoked,  and  the  residue  being  insufficient  to  constitute  the 
majority  required  by  the  statute,  the  assessors  wrongfully  made 
and  filed  the  affidavit,  and  the  condition  upon  which  the  power 
of  the  railroad  commissioners  to  issue  the  bonds  wholly  de- 
pended, was  not  complied  with.  That  condition  was  the  con- 
sent of  the  requisite  majority  of  the  tax  payers  and  not  merely 
the  making  of  the  affidavit.  The  revocations  were  complete 
when  delivered,  to  the  assessors,  before  they  had  acted  upon 
the  consents.  The  consents  had  not  been  filed  when  the  revo- 
cations were  delivered,  and  the  filing  of  the  consents  after 
such  revocation  of  them  was  wrongful.  The  delivery  of  the 
revocations  to  the  assessors  was  the  proper  mode  of  making 
them  effectual,  and  not  the  filing  of  them  with  the  town  or 
county  clerk.  Their  e£Eect  was  to  withdraw  from  the  assessors 
the  authority  to  make  the  statutory  affidavit  and  to  file  it  with 
the  consents,  thus  revoked.  On  this  very  ground  the  proceed- 
ings of  the  assessors  in  making  and  filing  the  affidavit  and 
consents,  in  disregard  of  the  revocations,  were  adjudged  void 
and  set  aside  by  this  court  on  certiorari  in  the  case  of  Peo- 
ple ex  rel.  Ycmger  v.  Allen  et  al.  Aeaessors  et  al.  (52  N.  T. 
638).  The  filing  of  the  revocations  was  not  necessary  to 
render  them  effectual. 

The  appellants  insist,  however,  that  inasmuch  as  the  con- 
sents were  directed  by  law  to  be  filed,  and  they  were  filed,  the 
revocations  ought  also  to  have  been  filed,  so  as  to  give  notice 
to  parties  who  might  rely  upon  the  consents  on  file,  that  they 
had  been  revoked ;  and  the  omission  to  file  such  revocations  is 
relied  upon  as  some  sort  of  estoppel.  There  is  no  evidence  in 
this  case  that  any  one  acted  on  the  faith  of  the  consents  on  file, 
but  aside  from  that,  the  difficulty  is  that  the  filing  of  the  affi- 
davit and  consents  was  wholly  unauthorized,  and  the  proceed- 
ing void  ;  that  the  tax  payers  who  gave  the  consents  originally 
and  then  revoked  them  are  not  the  only  persons  now  contest- 
ing the  validity  of  the  proceeding  and  of  the  bonds,  nor  do 
they  represent  all  the  contestants.  Assuming  that  they  could, 
by  their  acts  or  omissions,  estop  themselves,  they  could  not 
estop  the  others.    The  real  contestants  are  the  whole  body  of 
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tax  payers  of  the  town,  embracing  those  who  never  gave  any 
consents  and  whose  property  could  not,  under  the  law,  be  bur- 
dened by  these  bonds  against  their  will,  except  by  the  valid 
consent  of  the  requisite  majority;  if  such  consent  was  not 
given,  these  contestants  cannot  be  estopped  by  the  omissions 
of  other  persons,  acting  without  their  authority,  from  showing 
the  fact.  A  voter  might  do  acts  which,  on  general  principles 
applicable  to  private  transactions,  ought  to  estop  him  from  dis- 
puting the  validity  of  his  own  vote,  but  that  would  not  pre- 
clude others  from  demanding  its  rejection. 

A  tender  of  the  stock  before  the  commencement  of  the  ac- 
tion was  not  necessary.  In  the  first  place  when  the  town  re* 
pudiated  the  authority  of  the  railroad  commissioners  to  issue 
the  bonds,  and  demanded  of  the  defendants  that  they  be  sur- 
rendered, the  certificates  of  the  stock  were  in  the  hands  of  the 
railroad  commissioners.  Furthermore,  the  appellants  do  not 
distinctly  inform  us  to  whom  they  claim  that  the  stock  should 
have  been  tendered.  If  the  claim  is  that  it  should  have  been  tend- 
ered to  the  defendants,  the  answer  is  that  it  was  not  received 
from  them  and  they  had  no  title  thereto.  If  they  had  any  right 
in  respect  to  it  (a  point  which  we  do  not  now  decide),  the  most 
they  could  have  claimed  was  an  equitable  right  of  subrogation, 
on  canceling  their  bonds.  If  this  right  existed,  the  proper 
mode  of  protecting  it  was  by  a  provision  in  the  decree,  unless 
the  defendants  at  an  earlier  stage  consented  to  surrender  the 
bonds  and  demanded  the  subrogation.  If  the  claim  is  that  the 
stock  should  have  been  returned  to  the  railroad  company  or 
canceled,  that  was  a  matter  between  the  plaintiff  and  the  com- 
pany, and  the  plaintiff's  right,  as  against  the  defendants,  did 
not  depend  upon  the  previous  adjustment  of  that  matter.  The 
claim  of  the  plaintiff  was  that  the  bonds  were  absolutely  void, 
and  if  the  result  of  their  being  so  adjudged  was  to  entitle  the 
railroad  company  to  a  cancellation  of  the  stock  which  it  had 
issued  therefor,  the  company,  and  not  the  defendants,  was  the 
party  to  enforce  that  right.  This  is  not  the  case  of  the  rescis- 
sion of  a  contract,  but  if  it  were  dependent  upon  the  same 
principles,  the  point  would  not  be  available.    Even  in  such  cases 
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a  third  party,  whose  title  depends  upon  a  contract  claimed  to 
have  been  rescinded,  cannot  set  up  a  want  of  tender  by  the 
plaintiff  to  the  original  party,  of  the  return  of  what  the  plaint- 
iff had  received  under  the  original  contract.  For  instance, 
when  a  sale  of  goods  is  rescinded  by  the  vendor,  on  the  ground 
of  fraud,  and  he  reclaims  the  goods  from  a  transferee  of  his 
vendee,  the  transferee  cannot  defend  on  the  ground  that  the 
securities  received  by  the  vendor  from  the  original  vendee  have 
not  been  tendered  back  to  him.  {Kinney  v.  Kieman^  49  N. 
T.  164,  172.)  In  such  a  case  the  title  to  the  securities  reverts 
to  the  original  vendee,  on  the  rescission,  but  the  right  to  insist 
upon  their  return  is  his,  and  not  that  of  his  transferee  of  the 
goods.  (Stevens  v.  Austin^  1  Mete.  558  ;  Pearse  v.  Pettis^  47 
Barb.  276.)  Even,  therefore,  if  the  principles  governing  the 
rescission  of  contracts  were  applicable  to  this  case,  they  would 
not  permit  the  defendants  to  set  up  the  right  of  the  railroad 
company  to  a  return  of  its  stock.  There  are  still  further 
grounds  upon  which  it  can  be  claimed  that  the  town  could  not 
obligate  itself  by  any  ratification  of  the  transaction,  or  become 
liable  upon  these  bonds  in  any  other  manner  than  by  means  of 
proceedings  strictly  conforming  to  the  provisions  of  the  statute. 
The  point  is  again  urged  on  this  appeal  that  the  affidavit  of 
the  assessors  was  conclusive.  This  point  was  clearly  involved 
and  adjudicated  upon  in  our  former  decision.  If  the  affidavit 
was  conclusive,  that  judgment  could  not  have  been  rendered, 
for  the  bonds  could  not  have  been  shown  to  be  invalid.  Our 
view  was  that  the  statute  declared  that  the  affidavit  should 
only  hQ  prima  fade  evidence.  The  proof  of  the  consents  is 
declared  to  consist  of  the  affidavit  of  the  assessors.  This  is  the 
proof  required  to  justify  the  railroad  commissioners  in  the  first 
instance  in  issuing  the  bonds.  But,  when  the  act  speaks  of  what 
shall  be  the  effect  of  the  affidavit  as  evidence  in  court,  it  declares 
that  a  certified  copy  thereof  shall  be  presumptive  evidence  of  the 
facts  therein  stated.  It  surely  cannot  be  that  the  only  reason  for 
thus  limiting  the  effect  of  the  certified  copy  is  to  guard  against 
a  variance  between  the  original  and  the  copy.  Nothing  is  said 
about  the  effect  of  the  original  as  evidence,  and  the  act  seems 
SiCKBLs — Vol.  XXXIX.        62 
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to  contemplate  that  the  genuineaess  of  the  signataree  would 
have  to  be  proved  in  case  of  contest,  if  the  provision  making 
the  affidavit  evidence  of  the  fact  were  not  inserted,  and  it,  there- 
fore, makes  a  certified  copy  of  such  affidavit  presumptive  evi- 
dence of  the  facts  therein  stated.  This  limitation  of  its  effect 
being  expressed,  we  would  not  be  justified  in  construing  the  act 
so  as  to  make  tHe  original  affidavit  conclusive  by  mere  implica- 
tion. The  case  of  People  ex  rel.  Yawger  v.  AUen  et  cH.  As- 
sessora  (52  N.  T.  538,  542)  draws  the  distinction  between  the 
effect  of  this  affidavit  and  of  the  judgment  of  a  county  judge 
under  other  bonding  acts.  We  can  only  repeat  what  was  said 
on  the  first  appeal,  that  the  intent  of  the  statute  on  which  this 
case  depends,  appears  to  have  been  to  lodge  the  power  of  au- 
thorizing the  bonding  of  the  town  in  the  majority  of  the  tax 
payers,  and  not  in  the  assessors. 

The  judgments  should  be  affirmed,  with  costs. . 

All  concur,  except  Danvo&th,  J.,  taking  no  part* 

Judgments  affirmed. 


John  E.  Develin  et  al.,  Appellants,  v.  Gteokoe  W,  Coopeb, 
Sheriff,  etc..  Respondent. 

Where  an  order  of  discharge  exempting  a  debtor  from  imprfaonment  for 
anj  prior  debt,  purporting  to  be  issued  under  the  article  of  the  Revised 
Statutes  in  relation  to  the  exoneration  of  insolvent  debtors  from  imprison- 
ment (2  R.  S.  28,  §  1  et  seq.),  contains  recitals  of  all  the  facts  needed  to 
give  jurisdiction  to  the  officer  granting  it,  the  order  alone  will  protect  a 
sheriff  acting  under  it,  in  the  absence  of  proof  of  knowledge,  on  his  part, 
of  any  defects  in  the  proceedings. 

If  the  order  omits  a  recital  of  any  necessary  fact  the  sheriff  will  be  pro- 
tected if  he  can  show  (diurids  the  existence  of  the  fact. 

The  said  article  includes  a  debtor  who  has  been  charged  in  execution. 

The  proof  required  to  be  made  at  the  time  of  presenting  the  petition,  and 
before  granting  the  discharge  (2  R.  S.  85,  g  2),  that  the  debtor  resides,  or 
is  imprisoned,  in  the  county  in  which  the  officer  to  whom  the  application 
is  made  resides,  may  be  made  by  the  verified  petition  alone. 

In  an  action  against  a  sheriff  for  an  escape,  wherein  he  justified  under  a 
discharge  granted  by  the  county  judge  of  the  county  of  Suffolk,  which 
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contained  a  recital  that  "  Frederick  Maxwell,  the  debtor,  of  the  town  of 
Soathhold,  in  the  county  of  Suffolk,  did  present  a  petition/'  Held,  that 
the  recital  was  sufficient  proof  of  the  place  of  residence,  and  that  proof 
thereof  was  made  to  the  officer  granting  it. 

The  petition,  which  was  verified  to  be  "true  in  all  respects,"  began  thus: 
"The  petition  of  Frederick  Maxwell,  of  Southhold,  in  the  county  of 
SuflTolk,  ♦  *  *  respectfully  showeth,"  etc.  The  petition  recited  that 
Maxwell  was  in  custody  of  the  sheriff  of  Suffolk  county  on  execution  and 
had  given  bail  for  the  jail  liberties.  Held^  that  the  first  statement  was 
not  sufficient  to  make  proof  of  residence  in  the  county;  but  that  being  out 
of  jail  on  the  liberties  was,  in  the  judgment  of  the  law,  being  in  prison; 
and  the  last  recital,  therefore,  was  in  effect  an  averment  of  imprison- 
ment in  the  county,  and  so  gave  jurisdiction  of  the  person  of  the  debtor. 

The  said  article  of  the  Revised  Statutes  was  not  repealed  by  the  act  abol- 
ishing imprisonment   for  debt  (chap.  800,  Laws  of  1831). 

Nor  was  it  repealed  by  the  provision  of  the  Code  of  Procedure  (§  179,  sab. 
4),  authorizing  the  arrest  of  a  defendant  in  an  action  on  contract  who 
has  been  guilty  of  fraud  in  contracting  the  debt  or  incurring  the  obliga- 
tion. 

The  provision  of  the  statute  (2  R.  S.  28,  g  85,  sub.  7)  declaring  a  discharge 
of  an  insolvent  from  his  debts  void  "  if  he  shall  be  guilty  of  any  fraud 
whatever  contrary  to  the  true  intent "  of  the  article,  refers  to  a  fraud 
perpetrated  in  the  proceedings  to  obtain  the  discharge,  not  to  a  fraud  in 
the  creating  of  the  debt.  • 

It  was  proved  that  the  discharge  was  handed  to  the  defendant  and  he  was 
asked  if  he  would  let  Maxwell  go ;  that  he  took  time  to  advise  with  his 
counsel,  and  that  the  next  day  Maxwell  was  at  his  home  beyond  the  jail 
liberties.  Held,  the  presumption  was  that  he  was  set  free  in  consequence 
of  the  discharge. 

There  was  no  controverted  question  of  fact.  The  court  took  a  verdict  for 
the  plaintiff,  reserved  the  case  for  farther  consideration  and  then  rendered 
judgment  for^ defendant  This  was  done  without  objection  ;  there  was 
an  exception  to  the  judgment,  but  none  to  the  mode  in  which  it  was 
reached.  Held,  that  there  was  no  exception  bringing  the  error,  if  any, 
to  the  notice  of  this  court. 

(Argued  February  8, 1881  ;  decided  March  8, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order, 
made  February  10,  1880,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court,  after  verdict 
taken  by  direction  of  the  court  for  plaintiff  with  leave  to  either 
party ,to  enter  judgment  according  as  it  should  thereafter  be 
•  determined  by  the  court.    (Reported  below,  20  Hun,  188.) 
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The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

Thomas  Stevenson  for  appellants.  The  act  to  abolish  impris- 
onment for  debt  (chap.  800,  Laws  of  1831)  was,  by  implication, 
a  repeal  of  article  5,  chapter  5,  title  1,  part  2,  Revised  Statutes. 
{Hickman  v.  Pinckney,  Court  of  Appeals,  June  1,  1880.)  It 
is  not  consistent  that  a  statute  should  remain  in  force  which 
could  shield  the  fraudulent  debtor  from  arrest  under  section 
179  of  the  Code  of  Procedure,  and  thus  nullify  the  later  legis- 
lation. (Code  of  Procedure,  §  468.)  The  fifth  article  aflForded 
relief  to  the  insolvent  debtor  from  the  apprehension  of  arrest, 
and  from  imprisonment  on  the  capias  [see  §§  10  and  11],  but 
did  not  contemplate  a  case  where  the  debtor  had  been  charged 
in  execution.  (Art.  7,  §§  21,  22.)  The  whole  proceed- 
ing before  the  county  judge  was,  therefore,  wholly  unwar- 
ranted and  void.  (Speer  v.  Wandell,  1  Comst.  149;  Jef- 
ferson Co.  Bank  v.  Powell^  3  How.  Pr.  113;  Matter 
of  ^  Walter  Brady,  69  N.  Y.  215;  People  ex  rel.  Gals- 
tep,  V.  Brooks^  40  How.  Pr.  165 ;  Spencer  v.  Ba/rber,  5  Hill, 
568.)  The  county  judge  had  no  general  jurisdiction  to  dis- 
charge Maxwell  from  the  execution.  The  recitals  in  the  order 
were  not  proof  of  the  facts  recited  to  confer  jurisdiction.  {Mo- 
Elroy  V.  Mancivs,  13  Johns.  120;  Burnett  v.  Burch^  1  Den. 
141 ;  BuUymore  v.  Cooper^  46  N.  Y.  575  ;  Frees  v.  Ford,  6 
id.  175;  Simmons  v.  De  Barre,  8  Abb.  Prt  269.)  The 
discharge  does  not  contain  a  recital  of  facts  necessary  to 
confer  jurisdiction.  {Gastdlanos  v.  Jones,  5  N.  Y.  164; 
Hal  V.  Sweet,  40  id.  97;  2  K.  S.,  chap.  5,  p.  35,  art.  7; 
Otis  V.  Hitchcock,  6  Wend.  433  ;  BuUymore  v.  Cooper,  46  N. 
Y.  246 ;  Matter  of  Brady,  69  id.  215 ;  People  v.  Ahd,  3  Hill, 
109 ;  People  v.  Reed,  5  Den.  554 ;  Matter  of  Prims,  1  Barb. 
296.)  The  inventory  was  evasive,  and  not  "  true  and  full." 
{BuUym^a/n  v.  Cocp&r,  46  N.  Y.  246 ;  Stamton  v.  EUis,  12  id. 
575  ;  People  v.  Banfwker,  5  id.  106.)  The  omission  to  state 
the  consideration  for  the  drafts  on  the  Metropolitan  Bank  was 
fatal  to  the  proceedings.    {Slidell  v.  MoCrea,  1  Wend,  156 ; 
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McNair  v.  OiXbert^  3  id.  344 ;  Rockwell  v.  McGovern^  69  N. 
T.  294;  Doicken  v.  AhUbon,  2  Abb.  N.  C.  375 ;  Stanton  v. 
EUisj  16  Barb.  319 ;  3  Cow.  59 ;  Morrow  v.  Freeman,  61  N. 
T.  515.)  The  judge  had  no  jurisdiction  without  publication  of 
the  contents  of  the  order,  and  proof  of  its  publication.  (See 
pp.  11,  22,  23,  §§  3,  4,  art.  5,  and  §  10,  art.  3,  2  R.  S ;  2  R. 
S.,  chap.  5,  art.  3,  5,  §§  3,  4,  10,  pp.  11,  22, 23 ;  People  v.  Orey, 
19  How.  Pr.  238;  Stam^Um  v.  EUis,  19  Barb.  319.)  The  ap- 
pellants were  entitled  to  judgment  on  the  verdict.  It  was  error 
for  the  justice  to  reserve  the  case  for  his  own  consideration ; 
he  had  no  power  to  do  it.  {Sayles  v.  SiniSy  73  N.  T.  551 ; 
Purchase  v.  Mattism^  25  id.  212 ;  1  Bla.  Com,  60,  81,  etc. ; 
Sedgwick  on  Statutory  and  Constitutional  Law,  31,  195,  209, 
212,  etc. ;  Tonnell  v.  EaU^  4  Comst.  140  ;  new  Code,  §  1S8, 
'  subd,  2.) 

Wm.  Wickhxmb  for  respondent.  Article  5,  chapter  5,  title  1, 
part  2,  Revised  Statutes,  had  not  been  repealed  when  Maxwell 
made  his  application  under  it.  (Code  of  Procedure,  §  178  ;  Code 
of  Civil  Procedure,  §§  2147-2218.)  The  discharge  was  conclusive 
evidence  of  the  proceedings  and  facts  therein  contained.  (Code 
of  Civil  Procedure,  §§  2181,  2196,  2197;  Stanton  v.  EMb,  2 
Kern.  575 ;  Hart  v.  Dubois^  20  Wend.  236  ;  People  v.  Wcur- 
ren^  5  Hill,  440 ;  Hayden  v.  Palmer^  24  Wend.  366 ;  Ameri- 
own  Flash  <&  Cap  Co.  v.  Son^  3  Abb.  [N.  S.]  333.) 

FoLGER,  Oh.  J.  This  is  an  action  against  a  sheriff  for  an 
escape.  Maxwell,  the  prisoner,  had  been  taken  into  custody 
by  the  sheriff  on  an  order  for  arrest,  in  an  action  on  a  contract, 
and  was  after  that  duly  charged  in  execution  against  his  body 
on  a  judgment  in  the  action  and  held  by  the  sheriff  thereon. 
While  he  was  so  held,  the  county  judge  of  Suffolk  county  made 
an  order  exempting  him  from  imprisonment  by  reason  of  any 
prior  debt.  This  order  having  been  exhibited  to  the  sheriff, 
he  suffered  Maxwell  to  go  at  large.  This  act  of  the  sheriff  is 
the  escape  for  which  he  is  sued.  It  does  not  appear  that  the 
sheriff,  when  he  let  Maxwell  go,  had  any  knowledge  or  informa- 
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tion  of  the  proceedings  before  the  county  judge,  other  than 
what  was  given  to  him  by  the  order  of  discharge  and  the  recit- 
als in  it. 

It  is  settled  that  if  an  order  of  that  kind  contains  recitals  of 
all  the  facts  needed  to  give  jurisdiction  to  the  officer  granting 
it,  the  order  alone  will  protect  the  sheriff  in  releasing  the  pris- 
oner ;  that  if  it  does  not  contain  those  recitals,  the  sheriff  will 
be  protected  if  he  din  show,  aliunde  the  order  of  discharge, 
that  the  needed  facts  existed.  {BuUymore  v.  Cooper^  46  N. 
Y.  236.)  There  are  three  ^things  needed  to  give  jurisdiction: 
First,  power  by  law  to  act  upon  the  general  subject-matter, 
which,  in  this  case,  was  the  discharge  of  an  insolvent  debtor 
from  liability  to  arrest  upon  prior  debts,  and  from  actual  im- 
prisonment upon  any  of  them.  If  the  Revised  Statutes  oti 
that -subject  are  yet  in  force,  the  county  judge  of  Suffolk  county 
had  that  power  by  virtue  of  their  provisions.  (2  R.  S.  28,  § 
1 ;  id.  34,  §  1.)  Second,  jurisdiction  of  the  person  of  the  par- 
ticular insolvent.  To  have  this  jurisdiction,  in  this  case,  the 
insolvent  debtor  must  have  resided,  at  the  time  of  presenting 
his  petition,  in  the  same  county  with  the  judge  to  whom  it  was 
presented,  or  have  been  imprisoned  in  that  county.  The  proofs 
in  the  case,  aliunde  the  discharge,  show  that  Maxwell  resided 
at  Southhold,  in  the  county  of  Suffolk,  and  that  he  was  on  the 
jail  liberties  of  that  county  when  he  presented  his  petition  to 
the  county  judge  thereof.  This  establishes  that' the  fact  ex- 
isted. But  it  is  required  by  statute  (2  R.  S.  36,  §  2)  that,  in  a 
case  like  this,  proof  of  such  residence  or  imprisonment  shall  be 
made  at  the  time  of  presenting  the  petition  and  before  any 
order  shall  be  made  thereon.  This  proof  could  have  been 
sufficiently  made  by  the  affidavit  of  a  person  other  than  the 
petitioner.  {In  re  Wrigley^  8  Wend.  134,  138.)  The  proof  is 
required  by  the  statute,  to  prevent  an  abuse  of  the  privilege  of 
applying  for  a  discharge,  and  to  insure  the  publication  of  the 
notice  to  creditors  in  the  proper  coimty.  But  such  proof  is 
not  conclusive;  it  is  preliminary,  merely.  (Id.  139.)  Hence, 
there  is  not  required  the  same  strictness  of  proof  in  kind  as 
would  be  needed  on  a  trial.   As  we  have  seen  above,  (8  Wend., 
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9uprcC)y  an  ex  parte  affidavit  is  enough,  and,  as  is  shown  infra^ 
the  petition  alone  is  enough.  And  the  discharge  is  proof  of 
the  place  of  residence  if  it  state  the  fact.  {JenJce  v.  StelMna^  1 1 
Johns.  224;  Stomtan  v.  EUiSj  12  N.  Y.  6Y5.)  The  discharge 
in  this  case  recites  tliat  ''  Frederick  Maxwell,  of  the  town  of 
Southhold,  in  the  county  of  SuflEolk  and  State  of  New  Yo'rk, 
did  present  a  petition,"  etc.  Such  a  recital  seems  to  have  been 
held  a  sufficient  proof  of  the  fact  of  residence,  when  the  ques- 
tion of  jurisdiction  came  up  collaterally.  {Barber  v.  Window^ 
12  Wend.  102.)  On  the  trial  of  our  case,  proof  was  made  of 
some  papers  that  were  presented  to  the  county  judge  on  the 
application  for  the  order.  Of  these  was  the  petition  of  the 
debtor,  beginning:  "The  petition  of  Fi-ederick  Maxwell,  of 
Southhold,  in  the  county  of  Suffolk  and  State  of  New  York, 
respectfully  showeth,"  and  accompanied  by  his  affidavit  that 
the  petition  "  is  true  in  all  respects."  This  statement  in  the 
petition  was  not  enough  to  make  proof  of  the  fact  of  residence 
in  the  county.  {Staples  v.  JFairchildy  3  N.  Y.  41 ;  Payne  r. 
Youngy  8  id.  158.)  If  it  were  shown  that  no  proof  other  than 
the  petition  was  produced  to  the  county  judge,  it  might  go 
hard  with  a  person  who  needed  to  uphold  his  jurisdiction  of 
the  case,  and  who  was  compelled  to  do  so  by  show  of  facts 
aliunde  the  recitals  of  the  dischai^  itself.  The  sheriff  is  not 
in  that  category.  He  can  rely  on  the  recitals  of  the  discharge, 
and  they,  as' we  have  seen,  are  sufficient  to  show  the  fact  of 
residence,  and  that  proof  of  the  fact  was  made  to  the  officer 
making  the  order.  (12  Wend.,  wpra.)  Nor  does  it  appear 
from  the  case  that  no  other  paper  than  the  petition  was  pre- 
sented to  the  county  judge  when  application  was  made.  Juris- 
diction may  not  be  established  in  this  negative  way.  But  this 
negative  comes,  in  play  when  the  recitals  of  the  discharge  are 
sufficient  for  the  reliance  of  the  sheriff  and  he  bases  his  conduct 
upon  them.  Again,  there  is  another  fact  which,  if  it  existed 
and  wasproven,  gave  jurisdiction  of  the  person,  and  that  is  the 
fact  that  the  debtor  was  imprisoned  in  Suffolk  county.  (2  R. 
S.  35,  §  2.)  Now  the  petition  did  fully  allege,  not  as  matter 
of  description  but  as  statement  of  fact,  that  Maxwell  was  then 
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in  custody  of  the  sheriff  of  Suffolk  county,  on  execution,  and 
had  given  bail  for  the  jail  liberties.  That  a  statement  of  a  ju- 
risdictional fact,  in  a  verified  petition,  is  preliminary  proof  of 
the  fact,  is  to  be  inferred  from  3  N.  Y.  and  8  N.  Y.  (supra). 
And  see  Dyckman  v.  The  Mayor  (5  N.  Y.  4.34).  Being  out 
of  jail  on  the  liberties  is,  in  the  judgment  of  the  law,  being  in 
prison  {Holmes  v.  Lansing^  3  Johns.  Cas.  75 ;  Peters  v.  Henry ^ 
6  Johns.  121) ;  and  this  notwithstanding  Bylandt  v.  Comstock 
(25  How.  Pr.  4:29),  which  may  be  deemed  to  have  gone  off  on 
the  other  point  involved  therein.  We  are  of  the  opinion  that 
the  judge-of  Suffolk  county  had  jurisdiction  of  the  person  of 
the  debtor.  Third,  jurisdiction  of  the  particular  case.  To  ob- 
tain that,  the  debtor  must  have  presented  a  petition  to  that 
officer,  praying  that  the  estate  of  the  debtor  may  be  assigned 
for  the  benefit  of  all  his  creditors,  and  that  his  person  may  be 
exempted  from  arrest  or  imprisonment  (2  R.  S.  28,  §  1) ;  and 
a  schedule  containing  an  account  of  his  creditors ;  and  an  in- 
ventory-of  his  estate,  in  a  certain  form  and  with  certain  con- 
tents (id.,  §  2 ;  id.  17,  §  5) ;  ahd  an  affidavit  in  a  prescribed 
form  (id.  28,  §  2).  The  discharge  by  its  recitals  shows  the 
presentment  of  such  a  petition  and  an  account  and  inventory, 
though  the  form  and  the  contents  of  the  account  and  inventory 
are  not  set  forth  or  stated  in  it.  The  recital  is  enough  to  show 
that  the  proper  petition  was  presented.  The  proof,  aliunde 
the  discharge,  shows  that  the  proper  affidavit  was  annexed  to 
the  petition  and  schedule.  The  proofs  aliunde  show  just  what 
were  the  account  and  inventory  delivered.  Objections  are 
made  that  they  did  not  comply  with  the  statute,  and  did  not 
fully  meet  its  demands.  The  objection  to  the  account  of  cred- 
itors is  that  it  does  not  set  forth  the  true  cause  and  considera- 
tion of  some  of  the  indebtedness  and  the  place  where  it  accrued. 
The  place  is  in  each  case  stated  to  be  New  York  city.  The 
account  states  an  indebtedness  to  the  Metropolitan  National 
Bank,  at  No.  108  Broadway,  New  York  city,  and  that  -it  is  on 
certain  drafts  drawn  by  Maxwell,  the  debtor,  and  discounted 
by  the  bank.  It  states  an  indebtedness  to  Samuel  T.  Payson, 
giving  his  address  and  the  place  of  the  accruing  of  it,  and  for 
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cause  and  consideration,  that  it  arose  upon  certain  promissory 
notes  and  sundiy  transactions  between  Payson  and  the  debtor. 
It  needs  not  that  we  seek  whether  the  schedule  is  enough  in 
its  statement  of  cause  and  consideration  in  these  two  items  of 
indebtedness.  We  have  seen  above  that  the  recitals^of  the  dis- 
charge are  prima  facie  evidence  of  jurisdictional  facts,  and 
that  they  will  protect  the  sheriff  in  his  action  under  it.  It  may 
well  be  that  between  the  debtor  and  his  creditors,  the  state- 
ments in  the  schedule  may  not  save  the  discharge  from  the 
reprehension  of  the  law.  (2  R.  S.  17,  23,  30,  §§  5,  13,  35.) 
But  there  is  a  distinction  to  bo  made  between  the  case  of  cred- 
itors, seeking  their  debt  from  the  debtor  himself,  and  creditors 
seeking  the  debt  through  an  action  against  a  sheriff  for  an  offi- 
cial act  of  his.  The  statutes  last  above  cited,  as  interpreted 
by  decisions,  make  the  discharge  void  as  against  creditors, 
where  there  is  a  lack  of  proper  statement  of  cause  and  consid- 
eration of  indebtedness.  But  where  there  is  exhibited  to  a 
sheriff  an  order  of  discharge  such  as  a  county  judge  is  author- 
ized to  make,  and  it  shows  on  its  face  that  it  is  such  an  one ;  as 
it  is  an  order  from  a  superior  in  authority,  made  for  the  guid- 
ance and  control  of  an  inferior  in  authority,  the  latter  may  obey 
it  without  inquiry  for  the  existence  of  facts  that  gave  jurisdic- 
tion, and  may  justify  under  it  without  showing  that  they  ex- 
isted. {Bennett  v.  Burchy  1  Den.  141,  cited  and  approved  in 
46  N.  Y.,  supra  ;  Potter  v.  Merchant^  Bank  of  Albany,  28 
id.  641.)  Now,  the  order  of  discharge  in  the  case  in  hand 
does  state  that  the  account  and  inventory  of  the  petitioning 
debtor,  presented  with  his  petition,  are  true,  and  that  he  has 
conformed  in  all  respects  to  the  matters  and  things  required  of 
him,  according  to  the  true  intent  and  meaning  of  the  statute. 
The  order  is  different  in  this  respect  from  that  in  46  N.  T. 
{8upra\  which  was  held  not  to  protect  the  sheriff.  It  needs 
not,  for  the  same  reason,  to  seek  whether  the  inventory  was  in 
this  case,  sufficient ;  nor  whether  the  order  to  show  cause  was 
duly  published  and  served.  The  discharge  asserts  that  it  was 
in  due  form  to  meet  the  terms  of  the  Revised  Statutes.  Our 
conclusion  is  that  the  sheriff  on  the  trial  showed  either  prima 
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facie  by  the  recitals  in  the  order,  or  aliunde  the  order  whereia 
it  was  lacking,  that  there  was  jurisdiction  in  the  county  judge 
to  grant  it,  if  the  Revised  Statutes,  under  whicli  the  judge 
acted,  were  yet  in  force.  Whether  they  did  depends  upon  the 
.soundness  of  some  objections  raised  by  the  appellants,  and 
those  we  will  now  consider. 

.  1st.  It  is  contended  that  the  fifth  article  (2  R.  S.  28)  has  been 
repealed,  by  implication,  by  the  act  to  abolish  imprisonment 
for  debt  (Laws  of  1831,  cliap.  300).  We  do  not  think  that  the 
provisions  of  the  two  statutes  are  so  inconsistent  and  incom- 
patible as  that  the  former  was  impliedly  repealed  by  the  latter. 

2d.  It  is  contended  that  the  old  Code  (§  179),  having  pro- 
vided that  where  a  debtor  has  been  guilty  of  fraud  in  contract- 
ing the  debt  or  incurring  the  obligation,  he  may  6e  airested,  a 
statute  is  not  consistent  with  it  that  will  exonerate  him  from 
imprisonment;  as  that  would  be  to  nullify  the  Code.  We  are 
not  able  to  so  hold.  The  obligation  is  still  one  arising  on  con- 
tract. The  debtor  would  not  be  liable  to  arrest  but  for  the 
fraud,  but  that  is  only  a  case  of  exception  from  the  general 
exemption  from  arrest  on  contract.  It  is  still  a  case  of  con- 
tract, a  case  of  debt.  The  statutes  unrepealed  provide  for  a 
discharge  from  imprisonment  by  reason  of  any  debts  arising 
upon  contracts  pVeviously  made.  We  do  not  find  in  the  Code, 
the  intention  of  the  legislature,  that  where  the  debt  was  created 
in  fraud,  the  debtor  should  never  be  exonerated  from  impris- 
onment for  such  a  debt  on  complying  w4th  the  provisions  of 
laws. 

3d.  It  is  contended,  that  as  a  discharge  under  article  5  shall 
be  void  if  the  insolvent  shall  be  guilty  of  any  fraud  whatever 
contrary  to  the  true  intent  of  the  article  (2  R.  S.  23,  §  35, 
subd.  7),  that  it  follows  that  a  discharge  from  a  debt  con- 
tracted in  fraud  is  void.  Our  opinion  is,  that  the  fraud  that 
renders  a  discharge  void  under  the  statutory  provisions  referred 
to,  is  one  done  in  the  proceedings  under  the  statute  to  obtain 
a  discharge,  and  not  a  fraud  that  has  gone  before  and  in  which 
the  making  of  the  debt  was  involved. 

4th.  It  is  further  contended  that  the  fifth  article  did  not  con- 
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template  the  case  of  a  debtor  who  had  already  been  charged  in 
execution  as  Maxwell  had  been  in  this  case.  -But  the  first  sec- 
tion of  article  5  provides  for  a  petition  that  the  person  of  the 
debtor  be  exempt  from  arrest,  and  that  if  he  is  in  prison,  he 
may  be  discharged  from  imprisonment.  Section  11  provides 
,  that  if  the  insolvent  be  in  prison,  in  any  suit  upon  any  con- 
^tract,  ho  shall  be  discharged.  The  sixth  article  relates  only  to 
cases  where  persons  imprisoned  on  execution  in  civil  cases 
propose  to  assign  their  property  for  the  benefit  of  the  creditors 
by  whom  they  are  imprisoned,  and  thereupon  to  be  discharged 
from  that  imprisonment  alone.  (1  Seld.  121,  123,  and  note.) 
The  fifth  article  is  more  general  in  its  scope,  and  takes  in  all 
creditors  and  all  imprisonment  on  contract,  and  includes  the 
execution  creditor  with  the  rest. 

In  addition  to  these  objections,  it  is  urged  that  the  proofs 
made  by  the  defendant  show  lack  of  jurisdiction  in  the  county 
judge.  Should  this  be  granted  it  would  not  avail  the  plaintiff. 
The  defendant  was  not  shown  to  have  known,  at  the  time  that 
he  let  Maxwell  go,  of  any  defects  in  the  proceedings.  All 
that  he  had  for  his  guidance,  as  it  appears,  was  the  discharge. 
In  so  far  as  it  showed  jurisdiction,  so  far  it  protected  him, 
and  he  is  not  affected  therein  by  the  existence  of  facts  though 
variant  from  it.  In  so  far  as  it  did  not  show  jurisdiction,  if 
the  fact  existed,  that  in  that  respect  gave  jurisdiction,  he  is 
thereby  protected. 

It  is  further  contended,  that  the  learned  justice  who  tried 
the  cause  at  Circuit  had  not  power  to  take  a  verdict  for  the 
plaintiff  and  to  reserve  the  case  for  further  consideration  be- 
.  fore  rendering  judgment,  and  then  to  render  judgment  for  the 
defendant.  It  is  likely  that  the  practice  in  the  case  has  not  been 
technically  accurate.  But  it  seems  to  have  been  had  without 
objection  from  either  party,  and  there  is  no  exception  that 
brings  the  error,  if  any,  to  our  notice.  There  is  an  exception 
to  the  judgment,  but  none  to  the  mode  which  the  court  took 
to  reach  a  judgment.  There  is  no  controverted  question  of 
fact  in  the  case.  The  questions  to  be  determined  are  purely 
legal,  and  though  the  mode  taken  to  reach  a  final  determina- 
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tion  of  them,  may  not  have  been  strictly  formal,  both  parties 
have  acquiesced*  in  it,  and  sought  the  judgment  of  the  courts 
below  without  resistance  to  the  case  being  entertained  and  adju- 
dicated there. 

It  is  contended  that  it  is  not  pleaded  nor  proved  that  Maxwell 
was  let  to  go  by  reason  of  the  discharge.  The  answer  sets  up  the 
discharge,  and  avers  that  thereupon  Maxwell  was  discharged 
from  imprisonment.  It  was  proven  that  the  discharge  was 
handed  to  the  defendant  and  that  he  was  asked  if  Maxwell 
would  be  let  to  go,  that  the  defendant  took  time  to  advise  with 
his  counsel ;  and  that  the  next  day  Maxwell  was  at  home  beyond 
the  liberties  of  the  jail. 

There  can  be  no  inference  reasonable,  but  that  in  conse- 
quence of  the  mandate  of  the  discharge  the  debtor  was  set  free. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


John  C.  Southwiok,  Respondent,  v.  The  First  National 
Baitk  of  Memphis,  Appellant. 

Where  plaintiff  fails  to  prove  the  cause  of  action  set  up  in  his  complaint, 
and  the  objection  is  raised  upon  the  trial,  and  no  amendment  of  the 
pleading  is  asked  for  or  ordered,  a  judgment  in  plaintiff's  favor,  upon  a 
cause  of  action  entirelj  separate  and  distinct  from  that  alleged,  cannot 
be  sustained  on  appeal. 

In  such  case  the  pleadings  cannot,  after  the  trial,  be  conformed  to  the  proof. 

It  is  no  answer  to  the  objection  that  defendant  was  probably  not  misled. 

The  obligation  of  a  party  to  refund  money,  voluntarily  paid  to  him  by  mis- 
take, can  arise  only  after  notification  of  the  mistake,  and  demand  of  pay- 
ment. 

Where  a  demand  is  necessary  it  is  not  excused  by  showing  that  defendant 
would  not  probably  have  complied  if  one  had  been  made  ;  and  it  matters 
not  that  defendant,  on  the  trial,  contests  plaintiff's  right  to  recover. 

Where  a  bill  of  exchange  is  paid  to  one  who  holds  it  in  good  faith  and  for 
value,  he  cannot  be  called  upon  to  account  for  the  money  paid,  upon 
proof  that  In  transactions  between  the  drawer  and  drawee,  of  which  he 
had  ho  knowledge  or  means  of  knowledge,  there  has  been  some  fraud  or 
mistake  to  the  injury  of  the  drawee ;  and  this,  although  the  holder,  not 
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haying  parted  with  value  at  the  time  when  he  took  the  draft,  could 
not  have  enforced  it  against  the  drawee,  even  after  acceptance. 

This  rule  is  based  upon  principles  of  public  policy. 

In  March,  1873,  tC,  of  the  firm  of  S.^'T.  &  Co.,  doing  business  at  Memphis, 
drew  his  draft  upon  that  firm,  payable  to  the  order  of  J.  M.  N.  &  Son, 
a  Boston  firm.  The  draft  was  accepted  by  the  drawees,  payable  at 
Memphis  in  forty  days.  The  holder  sent  the  draft  to  Memphis  for 
collection.  Before  it  fell  due  the  drawees  notified  the  payees  that 
they  would  not  be  able  to  meet  it,  and  requested  permission  to  draw 
for  the  amount.  Permission  was  granted  by  telegram  to  draw  at  sight 
to  pay  said  draft.  S.,  T.  &  Ck).  thereupon  drew  upon  J.  N.  M.  &  Son 
a  sight  draft  for  the  amount.  This  draft  was  discounted  by  defend- 
ant, and  with  the  assent  of  the  drawers  the  proceeds  were  placed  to  their 
credit,  their  account  witii  defendant  being  at  that  time  overdrawn  to 
more  than  the  amount.  J.  N.  M.  &  Son  accepted  the  new  draft  on  pre- 
sentation, and  subsequently  paid  it.  S.,  T.  &  Co.  drew  a  check  on  de- 
fendant to  pay  the  old  draft  which  it  refused  to  honor,  and  refused  to 
pay  said  draft  when  presented.  S. .  T.  &  Ck>.  soon  after  became  insolvent. 
In  an  action  to  recover  the  amount  of  the  new  draft  it  was  not  alleged, 
nor  was  it  proved,  that  a  demand  or  offer  to  return  the  draft  was  first 
made,  or  that  defendant  had  any  knowledge  of  the  telegram,  or  the  pur- 
pose for  which  J.  N.  M.  &  Son  authorized  the  drawing  of  the  new  draft. 
The  court  directed  a  verdict  for  plaintilf.  Held,  error ;  that  neither  a 
cause  of  action  for  a  conversion  of  the  draft,  nor  one  to  recover  back  mon> 
eys  paid  by  mistake,  was  established. 

The  complaint  alleged  that  defendant  wfis  notified  of  the  purpose  for  which 
the  new  draft  was  authorized  to  be  drawn;  that  it  received  it,  agreeing 
to  collect  and  apply  the  proceeds  for  that  purpose,  but  that  it  refused  so 
to  do.  ffeldf  that  the  oour\  erred  in  denying  a  motion  for  a  nonsuit,  as 
plaintiff  failed  to  prove  the  cause  of  action  alleged  in  the  complaint. 

H  seems,  that  had  the  complaint  been  sufficient,  and  had  a  proper  demand 
been  made,  plaintiff  would  not  have  been  entitled  to  recover. 

Camstock  v.  Hier  (73  N.  Y.  269),  distingrished. 

To  entitle  a  party  to  relief,  on  the  ground  of  mistake,  it  must  be  a  mistake 
as  to  some  existing  fact,  not  as  to  something  to'  occur  in  the  future  ;  and 
it  must  be  a  mistake  as  to  some  fact  bearing  directly,  not  remotely,  upon 
t]^e  act  against  which  relief  is  sought. 

Sauthioiek  v.  First  NaHonal  Bank  (20  Hun,  348),  reversed. 

(Argued  February  9, 1881 ;  decided  March  8, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  in  favor  of  plaintiff  en- 
tered upon  an  order  made  the  first  Monday  of  January,  1880, 
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overruling  defendant's   exceptions,   and    directing  judgment 
upon  a  verdict.     (Keported  below,  20  Hnn,  349.) 

The  nature  of  the  action  and  the  material  facts  are  set  forth 
in  the  opinion. 

Francis  C.  Ba/rlow  for  appellant.  Where  accommodation 
paper  is  diverted,  it  can  only  be  enforced  by  a  hona  fide  holder 
for  value.  {Justh  v.  National  Bk.  of  the  Commonwealth^  56 
N.  T.  478,  484 ;  Stephens  v.  Bd.  of  Education,  79  id.  183 ; 
Gamnon  v.  Butler^  48  Me.  344 ;  Skinner  v.  Merchant^  Bl\^ 
4  Allen,  290,  294.)  Discounting  a  note,  and  discharging  a 
prior  debt  with  the  proceeds,  is  the  same  thing  in  legal 
effect  as  the  payment  of  money  on  the  debt.  (Edwards  on 
Bills  [ed.  of  1857],  322.)  The  presumption  was  that  the  draft 
was  drawn  against  funds.  {Griffith  v.  Meed^  21  Wend.  501.) 
One  who  takes  an  unaccepted  draft  has  the  same  rights  against 
the  person  who  afterward  accepts  it,  as  if  it  were  accepted  at 
the  time.  {Bk.  of  LoiiisviIZe  v.  EUery^  34  Barb.  630 ;  Me- 
chanic^ Bk.  V.  Livingston^  33  id.  458.)  The  mistake  of  fact 
which  enables  the  payer  to  recover  must  be  a  mistake  "  as  to 
a  fact,  which,  if  true,  would  have  rendered  the  party  paying 
liable  to  pay  the  money,  and  not  one  as  to  a  fact,  which,  if 
true,  would  have  rendered  it  desirable  that  he  should  pay  it." 
{Aiken  v.  Short,  1  11.  &  N.  209,  213.)  The  mistake  must  be 
as  to  a  present  existing  fact  which  affects  the  liability  of  the 
payer  to  pay.  {Dainbmam,  v.  SchuUing,  75  N.  T.  63  ;  OaUa- 
ger  v.  Brunei,  6  Cow.  346.)  The  collection  of  the  note  was 
not  a  conversion  of  it.  ( Walter  v.  Bennett,  16  N.  T.  250 ; 
StaU  V.  Catskill  Bk.,  18  Wend.  478.)  The  declarations  of  the 
defendant's  cashier,  having  been  made  more  than  a  year  after 
the  event,  and  not  being  shown  to  have  been  a  part  of  any  res 
gest/JB,  in  no  way  bind  or  affect  the  defendant,  as  admissions. 
{Zuby  V.  B.  R.  Co.,  17  N.  Y.  131 ;  Baptist  Church  v.  Ins, 
Co.,  23  How.  448  ;  S.  C,  28  N.  T.  153, 160 ;  Bank  v.  Stewart, 
37  Me.  519.)  The  burden  is  upon  one  who  offers  the  declara- 
tions of  an  agent,  to  show  that  they  were  made  at  a  time,  and 
in  a  connection,  which  makes  them  a  part  of  the  res  gestcB, 
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{Baptist  Church  v.  Ifis.  Co,,  23  How.  450.)  The  plaintiflE  can- 
not recover  because  no  proper  demand  was  made  prior  to 
suit.  {Powers  v.  Bassfordj  19  How.  309 ;  8luyter  v.  Wil- 
liams^ 37  id.  109;  Stacy  v.  Graham,  14  N.  Y,  497;  Free- 
man V.  Jeffrees,  L.  R,  4  Exch.  189,  200,  201 ;  St&oens  v. 
Bd.  of  Education,  3  Hun,  712;  Chitty  on  Contracts  [llth* 
Am..ed.],  477 ;  Doe  v.  WaU&rs,  10  B.  &  C.  626.)  The  judg- 
ment should  be  reversed,  because  there  has  been  a  recoverj'^  on 
a  cause  of  action  which  not  only  is  not  declared  on,  but  which 
is  absolutely  fatal  to  that  declared  on.  {Lawrence  v.  Fox,  20 
N.  Y.  268 ;  new  Code,  §  519 ;  Bates  v.  Rosekram,  23  How. 
98, 101,  102, 103 ;  37  N.  Y.  409, 412 ;  Beach  v.  SUamhoat  Co., 
18  How.  336;  Equitable  Ass.'  Go.  v.  Cuyler,  75  N.  Y.  511, 
514, 515 ;  Wright  v.  DeLafield,  25  id.  266 ;  Simmons  y.  Kayser^ 
43  N.  Y.  Super.  Ct.  137, 138.)  The  doctrine  of  "  conforming  the 
pleadings  to  the  proof  "  does  not  apply  in  such  a  case.  (New 
Code,  §  641.)  The  recovery  must  be  secundum  allegata  et 
probata.  {Beard  v.  Tales,  2  Hun,  466 ;  Peck  v.  Boot,  5  id. 
547,  550 ;  Barnes  v.  Quigley,  59  N.  Y.  .265,  268.)  Incon- 
sistent actions  cannot  be  joined.  {Smith  v.  HaUock,  8  How. 
78 ;  Sweet  v.  Ingersen,  12  id.  331 ;  Budd  v.  Bingham,  18 
Barb.  494;  LaUin  v.  McCaHhy,  17  How.  239;  new  Code,  § 
639 ;  HubibeU  v.  Lerch,  58  N.  Y.  237.)  The  court  has  no  ju- 
risdiction. {Crocker  v.  Marine  Na;t.  Bk.,  101  Mass.  240; 
Tracy  y.  Cadle,  11  Blatchf.  101.)  Consent  does  not  give  ju- 
risdiction. {Tracy  v.  Cadle,  vhi  supra ;  U.  S.  v.  Yates,  6 
How.  [U.  S.]  605  ;  Capron  v.  VanNorden,  2  Cranch  [Cir.  Ct. 
E.],  126 ;  Heriot  v.  Davis,  3  Woodbury  &  Minot,  229 ;  Heyer 
v.  Burger,  HoflFman,  1 ;  Valarino  v.  Thompson,  7  N.  Y. 
576.) 

John  E.  BurriU  for  respondent.  The  rule  in  regard  to 
drafts  or  notes  diverted  from  the  purpose  to  which  they  were 
restricted  differs  from  that  applicable  to  mere  accommodation 
paper ;  and  in  the  former  case  the  receipt  of  the  diverted 
paper,  even  in  payment  of  a  precedent  debt,  will  not  entitle  the 
creditor  to  recover.      {Stalker  v.   McDonald,   6   Hill,   93; 
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Weaver  v.  Borden,  49  N.  Y.  293 ;  Cormtock  v.  Hill,  73  id.  269 ; 
Haynes  v.  Huddy  24  N.  T.  S.  C.  477;  Coddingion  v.  Bay, 
5  Johns.  Ch.  54 ;  S.  C,  20  Johns.  637 ;  Stet^ena  v.  Com. 
Ex.  Bk.,  3  Hun,  150 ;  FulUm  Bk,  v.  Phenix  Bk.,  1  Hall,  562,) 
The  acceptors  of  the  draft  having  paid  it  under  a  mistake  of 
fact,  the  plaintiff,  as  their  assignee,  was  entitled  to  recover 
back  the  amount  as  so  much  money  had  and  received  to  their 
use.  {Smith  v.  Macklin,  4  Lans.  51 ;  Rider  v.  Powell,  28 
N.  T.  316  ;  Duncan  v.  Berlin,  46  id.  685;  Kingston  Bk,  v. 
Eltinge,  40  id.  395 ;  Merchants^  Bk.  v.  National  Eagle  Bk., 
101  Mass.  285 ;  Appleixm  Bk.  v.  McGUray^  4  Gray  [Mass.], 
520 ;  Weaterlo  v.  De  Witt,  36  N,  Y.  340 ;  Martin  v.  McCor^ 
mick,  8  id.  331 ;  MiUa  v.  Alderhury,  3  Exch.  593 ;  Chester  v. 
Bank,  16  K  Y.  336 ;  Lake  v.  Artisam^  Bk.,  3  Keyes,  276, 
278 ;  Canal  Bk.  v.  Bk.  of  Albany,  1  Hill,  387 ;  Qoddard  v. 
Merchant  Bk.,  2  Sandf.  247;  liheel  v.  Hick%,  25  N.  Y.  289.) 
The  fact,  that  by  the  exercise  of  proper  diligence  the  assignor 
of  plaintiff  might  have  avoided  tlie  error,  is  no  defense.  {Kings- 
ton Bk.  V.  Eltinge^  40  N.  Y.  395 ;  Nat.  Life  Co.  v.  Jones,  1 
N.  Y.  S.  C.  [T.  &  C]  470 ;  Duncan  v.  Berlin,  46  N.  Y.  685 ; 
8.  C,  11  Abb.  Pr.  [N.  S.]  116.)  The  rule  that  the  plaintiff's 
recovery  may  be  defeated  by  showing  that  the  defendant  has  a 
counter  equity  to  retain  the^  money  is  not  law  in  this  State. 
( Canaday  v.  Stiger,  55  N.  Y.  453.)  The  fact  that  the  defendant 
received  the  proceeds  of  the  draft  in  money,  and  that  the  money 
when  so  received  was  applied  to  tlie  credit  of  Southworth, 
Thayer  &  Co.,  does  not  prevent  the  plaintiff  from  recovering 
it  back,  when  it  was  paid  by  him  to  defendant  under  mistake, 
and  when  the  defendant  will  not  be  prejudiced  by  canceling 
the  credit  which'  he  has  given  to  Southworth,  Thayer  &  Co. 
(  Van  Allen  v.  A7ru  Nat.  Bk.,  52  N.  Y.  8 ;  Trade^neris  Bk. 
V.  Cheni.  Bk.,  1  Paige,  302 ;  Mechanic^  Bk.  v.  Levy,  3  id. 
606 }  Skinner  v.  Merchxint^  Bk.,  4  Allen,  290 ;  Atlantic  v. 
Same,  10  Gray,  532.)  As  no  question  was  submitted  to  the 
jury,  and  in  the  disposition  of  the  case  made  at  the  trial  all  the 
evidence  covered  by  the  objections  taken  by  defendant  was 
either  immaterial,  or  the  fact  was  otherwise  abundantly  proved, 
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and  tlie  result  was  not  in  any  wise  affected  thereby,  its  recep- 
tion, even  if  erroneous,  is  no  ground  for  a  new  trial.  {Sherman 
V.  Johnaoii^  56  Barb.  59-62;  Bennett  v.  Austin^  5  Hun,  530 ; 
Dawne  v.  N.  Y.  G.  R.  R.  Co.,  56  jS".  Y.  664;  Rowlxmd  v. 
Hegeman,  59  id.  643.)  As  the  complaint  contained  all  the 
allegations  necessary,  with  the  proof  in  tho  case,  to  entitle  the 
plaintiff  to  recover,  the  allegation  that  the  defendant  agreed  to 
apply  the  proceeds  of  the  draft  in  a  particular  way  may  be  re- 
jected as  surplusage,  and  does  not  prevent  the  plaintiff  from 
recovering  on  the  other  allegations.  {Byxbie  v.  Wood,  24  N. 
T.  607-610.)  The  General  Terra  had  authority  to  conform 
the  pleadings  to  the  proof,  and  as  there  was  no  dispute  in  re- 
gard to  the  facts,  and  there  being  no  evidence  or  pretense  of 
surprise,  its  authority  was  properly  exercised.  (New  Code,  723.) 
Any  defect  in  the  pleadings,  such  as  is  alleged,  is  cured  by  the 
Code  (§  721,  subd.  5-8).  The  fact  that  the  defendant's  bank 
was  a  National  bank,  organized  under  the  National  Banking 
Act,  was  wholly  immaterial,  and  no  defense  could  be  based 
thereon,  except  that  of  jurisdiction,  which  is  res  adjvdicata  in 
this  State,  and  which,  moreover,  was  waived  by  the  general 
appearance  and  answer  of  the  defendant.  {Cooke  v.  State  BTc,, 
52  N.  Y.  96  ;  Robmaon  v.  Naticmal  Bk.,  22  Alb.  L.  J.   15.) 

Earl,  J.  The  defendant  claims  that  the  plaintiff  failed  upon 
the  trial  to  establish  by  proof  the  cause  of  action  alleged  in  his 
complaint.  To  determine  whether  this  claim  is  well  founded, 
we  will  first  see  what  facts  were  proved,  and  thus  ascertain  for  ^ 
what  cause  of  action  the  recovery  was  had,  and  then  see  if 
such  cause  of  action  is  fairly  embraced  within  the  facts  alleged 
in  the  complaint. 

The  material  facts,  as  proved,  are  as  follows:  Southwick, 
Thayer  &  Co.  were  a  firm  doing  business  in  Memphis,  Tenn., 
and  J.  N.  Merriam  &  Son  were  a  firm  doing  business  in  Bos- 
ton, On  the  13th  day  of  March,  1873,  George  H.  Thayer,  a 
member  of  the  Memphis  firm,  drew  a  draft  upon  that  finn, 
which  was  accepted  by  them,  for  $2,500,  payable  in  Memphis 
in  forty  days,  to  the  ord^r  of  the  Boston  firm.  The  latter  firm 
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indorsed  the  draft  to  F.  P,  Merriam,  who  became  the  owner 
and  holder  thereof,  and  he  sent  the  draft  to  Memphis  for  col- 
lection. Shortly  prior  to  the  maturity  of  that  draft  A.  N. 
Merriam,  of  the  Boston  firm,  being  at  Memphis,  was  notified 
by  the  Mempliis  firm  that  probably  they  \yould  not  be  able  to 
pay  the  draft  at  maturity,  and  was  asked  if,  in  that  case,  they 
might  draw  on  the  Boston  firm  a  new  draft,  the  proceeds  of 
which  should  be  used  to  take  up  the  old  draft.  This  request 
was  assented  to  on  condition  that  they  should  not  draw  the 
new  draft  without  special  authority.  Early  in  May  the  Mem- 
phis firm  notified  the  Boston  firm  that  they  would  not  be  able 
to  take  up  the  old  draft,  and  requested  permission  to  draw. 
Whereupon,  on  the  fifth  day  of  May,  the  Boston  firm  sent 
them  a  telegram,  as  follows :  "  You  may  draw  upon  us  at  sight 
for  $2,500,  to  pay  draft  in  our  favor."  On  the  next  day  the 
Memphis  firm  drew  upon  the  Boston  firm  a  sight  draft  for 
$2,500,  payable  to  their  own  order  and  indorsed  by  them ;  and 
their  book-keeper,  Wiggs,  on  their  behalf,  took  it  to  the  defend- 
ant's bank,  with  which  they  had  had  previous  dealings  and  an 
account,  and  asked  defendant's  cashier  if  he  would  discount  it 
and  let  his  firm  check  out  the  proceeds.  This  the  cashier 
refused,  but  he  said  he  would  take  the  draft  and  place  it  to  the 
credit  of  the  drawers  on  over  checks  owing  by  them  to  the 
bank.  Wiggs  then  consulted  the  drawers,  and  on  the  same 
day,  with  their  assent,  delivered  the  draft  to  the  bank  to  be 
discounted,  the  proceeds  to  be  credited  to  them  in  account,  and 
they  were  thus  credited.  At  that  time  the  drawers  were  in- 
debted to  the  bank  in  a  much  larger  sum  .than  the  amount  of 
the  draft.  The  bank  had  no  knowledge  of  the  telegram  author- 
izing the  drawing  of  the  draft,  or  of  the  purpose  for  which 
the  drawers  were  authorized  to  draw.  The  bank  thus  became 
a  bona  fide  holder  of  the  draft  for  value,  but  not  for  value 
parted  with  at  the  time.  Several  days  subsequently  the  Mem- 
phis firm  drew  a  check  on  the  defendant  to  pay  the  old  draft, 
and  it  refused  to  pay  the  check,  on  the  ground  that  their  ac- 
count was  not  then  good. 

After  receiving  the  new  draft  and  crediting  its  proceeds  to 
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the  account  of  the  drawers,  the  defendant  sent  it  to  its  corre- 
sponding bank  in  Boston  for  coUectioni  That  bank  presented 
it  to  the  drawees  for  acceptance  and  payment,  and  it  was  ac- 
cepted May  10th  and  paid  May  13th,  and  the  proceeds  M-ere 
credited  by  the  Boston  bank  to  the  defendant,  and  were  by  it 
subsequently  checked  out  in  the  course  of  its  business. 

The  Memphis  firm  was  not,  at  the  time  of  the  negotiation 
of  the  new  draft,  known  to  be  insolvent,  but  they  became 
openly  insolvent  in  the  latter  part  of  June  or  the  fore  part  of 
July,  1873,  and  were  subsequently  put  into  bankruptcy.  This 
suit  was  not  commenced  earlier  than  the  29th  day  of  July. 
At  the  latter  date  the  Boston  firm  and  F.  P.  Merriam  assigned 
all  their  claims  against  the  defendant  to  the  plaintiff. 

Upon  these  facts  the  court  directed  a  verdict  for  the  plaintiff, 
and  its  decision  was  probably  based  upon  the  theory  that  the 
defendant  could  be  charged  with  a  wrongful  conversion  of  the 
draft,  or  upon  the  theory  that  the  drawees  paid  the  draft  under 
a  mistake  of  facts.  In  the  opinion  pronounced  at  the  General 
Term,  the  judgment  entered  upon  the  verdict  was  sustained 
upon  the  latter  theory,  and  the  learned  counsel  for  the  plaint- 
iff, in  his  argument  before  us,  attempted  to  sustain  it  upon 
both  theories. 

It  is  entirely  clear  that  no  cause  of  action  for  a  conversion  of 
the  draft,  or  to  recover  back  money  paid  by  mistake,  is  alleged 
in  the  complaint.  On  the  contrary,  the  facts  alleged  show 
that  there  was  no  wrongful  conversion  of  the  draft,  and  that 
the  money  was  paid  under  no  mistake  of  any  existing  facts, 
and  no  mistake  is  in  any  way  alleged  or  to  be  inferred  from 
the  language  used. 

The_complaint  first  alleges  the  making  of  the  old  draft,  and 
that  the  same  was  owned  and  held  by  F.  P.  Merriam ;  that  it 
had  matured  and  become  payable  and  had  been  forwarded  to 
Memphis  for  collection ;  that  the  Boston  firm  authorized  the 
new  draft  to  be  drawn  upon  them  in  order  to  provide  funds 
necessary  to  pay  the  old  draft,  and  agreed  to  pay  such  draft 
upon  condition  that  the  proceeds  sliould  be  used  for  that  pur- 
pose only ;  that  the  new  draft  was  tliereupon  drawn  and  deliv- 


428       South  WICK  v.  First  Nat'l  Bakk  of  Memphis.  [Mar., 

Opinion  of  the  Court,  per  Eabl,  J. 

ered  to  the  defendant,  which  w^as  notified  of  the  object  and 
purpose  for  which  the^raft  was  authorized  to  be  drawn,  and 
for  which  the  same  was  drawn,  and  that  it  received  the  draft 
and  undertook  and  agreed  to  collect  the  same  for  the  purpose 
aforesaid,  and  tliat  the  proceeds  thereof,  when  collected,  should 
be  applied  to  the  payment  thereof ;  that  the  draft  was  accepted 
and  paid  for  the  object  and  purpose  and  upon  the  condition 
aforesaid,  but  that  the  defendant  neglected  and  refused  to  ap- 
ply the  amount  paid  upon  the  old  draft,  although  requested  so 
to  do ;  that  the  draft  remains  unpaid  and  that  J.  N.  Merriam 
&  Co.  and  F.  P.  Merriam  have  sold  and  transferred  the  same 
and  the  moneys  paid  thereon  to  the  plaintiff,  together  with  all 
claim  and  cause  of  action  against  the  defendant  upon  or  hj  rea- 
son thereof,  or  by  reason  of  the  premises  and  the  matters  before 
alleged ;  and  judgment  is  demanded  for  $2,500,  and  interest 
from  May  6,  1873. 

It  is  thus  seen  that  the  only  cause  of  action  alleged  in  the 
complaint  is  based  upon  the  promise  of  the  defendant  to  take 
the  draft,  collect  it  and  apply  the  proceeds  upon  the  old  draft. 
This  is  plainly  and  explicitly  set  out.  The  proof  entirely  failed 
to  establish  such  a  cause  of  action,  and  the  objection  that  it  did 
so  fail  was  plainly  and  pointedly,  several  times,  taken  at  the 
trial. 

The  Code  requires  that  the  complaint  must  contain  a  plain 
and  concise  statement  of  the  facts  constituting  the  cause  of 
action,  and  that  the  pleadings  must  be  liberally  construed  with 
a  view  to  substantial  justice  between  the  parties ;  and  in  section 
723  ample  power  is  conferred  upon  the  court  to  amend  plead- 
ings at  any  stage  of  the  action,  and  where  the  amendment  do6s 
not  change  substantially  the  claim  or  defense,  to  confomi  the 
pleadings  to  the  facts  proved.  Here,  although  the  defect  in  the 
complaint  was  pointed  out  in  due  time  upon  the  trial,  no  amend- 
ment was  asked  for  or  ordered.  This  is  not  a  case  where  the 
pleadings  can  after  the  trial  be  conformed  to  the  proof,  as  such 
an  amendment  would  change  substantially  the  claim  of  the 
plaintiff  as  alleged.  This  is  not  a  case  of  mere  variance  or 
mere  defect,  but  a  case  of  failure  to  prove  the  cause  of  action 
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alleged  in  its  entire  scope.  Pleadings  and  a  distinct  issue  are 
essential  in  every  system  of  jurisprudence,  and  there  can  be  no 
orderly  administration  of  justice  without  them.  If  a  party  can 
allege  one  cause  of  action  and  then  recover  upon  another,  his 
complaint  will  serve  no  useful  purpose,  but  rather  to  ensnare 
and  mislead  his  adversary.  Here  the  defendant  was  brought 
into  court  to  answer  a  complaint  that  he  had  violated  his  prom- 
ise to  apply  the  proceeds  of  the  draft,  and  he  took  issue  upon 
the  alleged  promise  and  when  he  carae  to  trial  he  was  held 
liable,  not  for  any  breach  of  promise  but  for  the  money  paid 
by  the  Boston  firm  on  the  ground  of  a  conversion  of  the  draft, 
or  the  mistake  of  facts  which  induced  the  payment  of  the 
money.  The  cause  of  action  alleged  was  one  held  by  the 
plaintiiF,  as  assignee  of  F.  P.  Merriam,  for  the  breach  of 
the  promise  to  pay  the  old  draft  owned  by  him.  The  cause  of 
action  for  which  the  recovery  was  had  was  one  which  the 
plaintiff  held,  as  assignee  of  J.  N.  Merriam  &  Co.,  for  the  re- 
covery of  the  money  paid  by  them  upon  the  new  draft. 

It  is  no  answer  to  this  objection  that  the  defendant  was 
probably  not  misled  in  its  defense.  A  defendant  may  learn 
outside  of  the  complaint  what  he  is  sued  for  and  thus  may  be 
ready  to  meet  plaintiff's  claim  upon  the  trial.  He  may  even 
know  precisely  what  he  is  sued  for  when  the  summons  alone  is 
served  upon  him.  Yet  it  is  his  right  to  have  a  complaint,  to 
learn  from  that  what  he  is  sued  for  and  to  insist  that  that  shall 
state  the  cause  of  action  which  he  is  called  upon  to  answer,  and 
when  a  plaintiff  fails  to  establish  the  cause  of  action  alleged  the 
defendant  is  not  to  be  deprived  of  his  objection  to  a  recovery 
by  any  assumption  or  upon  any  speculation  that  he  has  not 
been  injured. 

But  passing  this  point  the  defendant  further  contends  that 
the  plaintiff  ought  to  have  proved  a  demand  upon  it  for  the 
draft,  or  the  money  paid  thereon,  before  commencement  of  the 
suit ;  but  that  he  failed  to  prove  such  demand. 

It  is  not  disputed  by  the  plaintiff  that  such  a  demand  was 
necessary  unless  it  was  in  some  way  waived  by  the  defend- 
ant, or  unless  it  was  in  some  way  estopped  from  insisting  upon 
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a  demand.  Whether  the  action  be  treated  as  one  for  the  con- 
version of  the  draft,  or  of  the  money  paid  thereon,  or  for  the 
recovery  of  money  paid  by  mistake,  a  demand  was  a  prere- 
quisite, to  the  maintenance  of  the  action  against  the  defendant, 
who  lawfully  and  innocently  received  the  draft  and  the  money 
paid  thereon.  The  obligation  of  a  party  to  refund  money  vol- 
untarily paid  by  mistake  can  arise  only  after  the  notification  of 
the  mistake  and  a  demand  of  payment.,  {Powers  v.  Bassfovdy 
19  How.  Pr.  309 ;  Sluyter  v.  WiUiama^  37  id.  109 ;  Stephem  v. 
Boavd  of  Edn<;ation^  3  Ilun,  712 ;  Stacy  v.  Grahara^  14  N*. 
Y.  492 ;  Freeman  v.  Jeffries,  L.  R,  4  Exch.  189,  200,  201.) 

Here  the  requisite  demand  was  not  only  not  proved,  but  was 
no'  alleged  in  the  complaint.  The  only  demand  alleged  was  a  re- 
quest to  apply  the  proceeds  of  the  new  draft  upon  the  old  one 
in  pursuance  of  the  alleged  promise  of  the  defendant.  No  de- 
mand to  pay  the  money  to  the  plaintiff  or  his  assignors  is 
alleged,  and  none  was  proved  to  have  been  made  before  the 
commencement  of  the  action.  There  was  no  proof  that,  before 
the  commencement  of  the  action,  defendant  had  any  knowl- 
edge of  the  telegram  of  May  6th,  or  of  the  purpose  for  which 
the  drawers  were  authorized  to  draw  the  new  draft,  or  of  any 
claim  that  the  dmwees  had  paid  the  draft  nnder  any  mistake, 
or  that  they  claimed  that  the  money  paid  should  be  refunded 
to  tliem.  There  is  no  proof  even  that  it  had  any  knowledge 
that  the  draft  or  its  proceeds  had  been  improperly  diverted. 
It  is  shown  that  it  refused  to  pay  a  check  drawn  to  take  up 
the  old  draft  and  declined  to  pay  that  draft  when  presented, 
but  it  is  not  shown  that  they  were,  at  the  time  when  the  check 
and  draft  were  presented  for  payment,  or  at  any  other  time 
before  the  commencement  of  the  suit,  informed  of  the  circum- 
stances now  relied  upon  by  the  plaintiff,  connecting  that  draft 
with  the  new  one. 

The  plaintiff,  at  the  trial,  attempted  to  show  a  demand  or 
an  excuse  for  not  making  one  by  two  letters,  and  unless  such 
demand  or  excuse  is  found  in  these  letters,  it  is  not  found  in 
the  case.     The  first  letter  is  dated  May  13,  1873,  and  was  ad- 
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dressed  by  the  Boston  firm  to  W.  W.  Tliacher,  cashier  of  the 
defendant  at  Memphis.     It  is  as  follows : 

"Sir  —  "We  are  much  surprised  at  the  communication  we 
have  received  this  day  from  S.  T.  &  Co.,  relating  to  the  position 
you  have  taken  about  the  draft  on  us,  viz. :  not  honoring  their 
checks  and  allowing  them  to  pay  their  draft  in  our  favor. 

You  had  our  explicit  authority  to  draw  on  us  (purpose  speci- 
fied also),  and  you  have  never  yet  had  occasion  rightly  to  doubt ' 
our  honor  and  ability  to  pay  all  we  contracted  to,  to  the  utmost 
farthing.  We,  of  course,  recognize  your  right  to  decline  to 
cash  their  draft ;  that  must  be  as'  your^own  judgment  dictates. 
But  to  obtain  their  obligations  and  retain  the  funds  for  two 
weeks,  thus  putting  us  to  annoyance  and  inconvenience  with- 
out just  cause,  is  not  in  accord  with  our  New  England  ideas  of 
honorable  business  dealing.  All  through  this  unfortunate 
affair  we  have  tried  to  act  toward  you  in  a  perfectly  frank  and 
honorable  manner.  We  showed  our  hand  to  Mr.  Davis,  and 
offered  him  every  thing  we  could  and  certainly  don't  "  back 
water"  now  ;  but  we  can't  submit  to  transactions  of  this  kind. 
We  would  like  to  hear  why  you  seem  to  have  lost  confidence 
in  us.  By  letting  S.  T.  &  Co.  pay  our  draft  yon  don't  hurt 
your  case. 

Answer.  Yours,  etc., 

J.  M.  MERRIAM  &  SON." 

Here  is  no  intimation  that  the  new  draft  or  the  money  paid 
thereon  had  been  diverted  or  wrongfully  converted,  and  there 
is  no  notice  of  any  mistake  inducing  the  payment  of  the  draft, 
and  no  demand  of  any  kind. 

To  this  letter  Thacher  replied  under  date  of  May  20,  as  fol- 
lows : 

"  Gentlemen  —  Your  favor  of  the  13th  is  before  me  and  I 
do  not  exactly  understand  it. 

Messrs.  S.  T.  &  Co.  were  overdrawn  on  our  books,  say 
$6,800;  they  deposited  with  me  a  sight  draft  on  you  for 
$2,500,  which  was  placed  to  their  credit  and  they  were  in- 
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formed  at  the  time  that  no  check  would  be  allowed  against  it, 
but  it  must  go  to  reduce  their  overdraft.  I  had  no  intention 
of  taking  the  draft,  except  to  reduce  their  account. 

If  you  understand  the  transaction  different,  I  would  be 
pleased  to  hear  from  you  and  we  will  compare  notes  regarding  it. 

Respectfully, 

W.  W.  THACHER,  Cashier:' 

This  was  a  perfectly  frank  and  fair  letter,  explaining  the 
situation,  saying  that  he  did  not  exactly  understand  the  prior 
letter  which  was  certainly  obscure  and  confusing,  and  asking 
for  information  in  case  the  writers  of  the  prior  letter  under- 
stood the  facts  differently  from  what  he  stated  them.  This  let- 
ter contained  no  refusal  to  comply  with  any  demand  if  one  had 
been  made,  and  no  position  was  taken  therein  which  excused  a 
demand,  or  precluded  the  defendant  from  insisting  upon  one. 
This,  so  far  as  appears,  ended  the  coiTespondence  between  the 
parties,  and  the  suit  followed.  It  matters  not  that  it  is  quite 
probable  that  the  defendant  would  not  have  complied  with 
a  demand  if  one  had  been  made,  for  that  does  not  dispense 
wath  the  necessity  of  making  one.  When  a  demand  is  nece&- 
sary  it  is  not  excused  by  showing  that  the  defendant  would  not 
probably  have  complied  if  one  had  been  made.  And  it  matters 
not  that  the  defendant  has,  upon  the  trial,  contested  the  plaint- 
iff's right  to  recover.  That  has  occurred  since  the  commence- 
ment of  the  action,  and  the  plaintiff's  right  of  action  must 
have  been  perfect  when  the  suit  was  commenced. 

The  objection  that  no  demand  was  made  was  distinctly  taken 
on  the  trial,  when  the  plaintiff  offered  in  evidence  the  first 
letter,  and  in  defendant's  motion  to  nonsuit  the  plaintiff  at  the 
close  of  plaintiff's  evidence,  and  again  at  the  close  of  all  the 
evidence. 

We  are  therefore  of  opinion  that  the  point  we  have  just  con- 
sidered was  w^ell  taken.  But  upon  the  assumption  that  the 
complaint  is  sufficient  and  that  a  proper  demand  was  made  we 
are  of  opinion  that  the  facts  proved  did  not  warrant  the  ver- 
dict ordered. 
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Here  there  was  no  conversion  of  the  draft  by  the  defend- 
ant. It  was  delivered  to  it  by  the  only  persons  at  the  time 
liable  thereon.  If  the  telegram  of  the  drawees  be  regarded  as 
an  unconditional  promise  in  writing  to  accept  the  draft  it  did  not 
bind  them  as  acceptors  because  the  defendant  did  not  receive 
the  draft  "  upon  the  faith"  of  the  telegram.  (1  E.  S.  769,  § 
8 ;  Grede  v.  Parker ^  5  Wend.  414 ;  Bk.  of  Michigan  v.  ^Zy, 
17  id.  608 ;  Barney  v.  Worthington^  87  N.  Y.  112 ;  Johnson 
V.  Clafhf  89  id.  216.)  After  the  defendant  received  the  draft 
from  the  drawers  it  could  hold  it  against  them  as  drawers 
and  indorsers  thereof,  and  no  one  could  control  their  dominion 
over  it.  The  drawees  could  not  have  then  sued  it  for  the 
conversion  or  for  the  possession  of  the  draft  or  to  restrain 
any  use  which  it  might  choose  to  make  of  it.  After  the  de- 
fendant obtained  the  draft  all  it  did  with  it  was  to  present  it 
for  acceptance  and  payment  to  the  drawees,  and  after  payment 
it  delivered  the  draft,  as  we  must  presume,  to  them.  It  thus 
parted  with  {he  possession  of  the  draft  to  them  and  there  was 
no  wrongful  conversion  of  it  of  which  they  could  complain. 
And  so  this  case  is  unlike  the  case  of  Comstock  v.  Ilier  (73  N. 
Y.  269),  which  is  very  much  relied  on  by  the  learned  counsel 
for  the  plaintiff.  In  that  case  Comstock  was  the  indorser  of 
the  note  which  it  was  claimed  Hier  had  wrongfully  converted, 
and  it  was  held  that  Comstock  was  in  such  relation  to  the  note 
that  hfe  could  sue  for  a  wrongful  conversion  thereof,  or  for  the 
proceeds  received  upon  the  wrongful  conversion  thereof.  The 
recovery  was  there  upheld  on  the  theory  of  a  wrongful  conver- 
sion of  the  note.  But  this  recovery  cannot  be  upheld  upon 
that  theory. 

The  only  other  theory  suggested  for  the  maintenance  of  this 
action  is  that  of  mistake,  and  much  can  be  plausibly  and  forci- 
bly said  in  favor  of  this  theory.  It  is  certainly  true  that  if  the 
drawees  had  known  what  they  now  know,  or  if  they  had  known 
that  the  proceeds  of  the  draft  were  to  be  applied  otherwise  than 
upon  the  old  draft,  they  would  not  have  acgepted  or  paid  the 
draft.  But  were  they  so  mistaken  that  they  can  reclaim  the 
money  voluntarily  paid  by  them  ?  It  is  not  every  mistake 
SiOKBLS  —  Vol.  XXXIX.        55 
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that  will  lay  the  groundwork  for  relief.  It  must  be  a  mistake 
as  to  finrnft  ^vriafinpf  fnpf ,  not  (ift  to  Romething  to  happen  or  to  be 
done  in  the^f uture*  It  must  be  a  mistake  as  to  some  fact  not 
remotely,  but  directly,  bearing  upon  the  act  against  which  relief 
is  sought.  {Dambmann  v.  SchuUingy  75  N.  Y.  55.)  If  it 
were  the  rule  to  relieve  against  mistakes  as  to  remote  or  what 
are  sometimes  called  extrinsic  facts,  great  uncertainty  and  con- 
fusion would  attend  business  transactions.  Here  the  draft  was 
genuine,  addressed  to  the  drawees,  who  had  authorized  it  to  be 
drawn,  and  it  was  held  by  the  defendant,  which  could  lawfully 
receive  payment  thereof.  There  was  no  mistake  as  to  the  in- . 
trinsic  facts.  The  facts  that  the  di-awers  had  not  acted  in  good 
faith  with  the  drawees,  or  had  placed  the  draft  and  its  proceeds 
beyond  their  control,  so  that  tiie  old  draft  might  not  be  paid, 
were  too  remote.  The  mistake  of  the  drawees  was  rather  as 
to  the  application  of  the  money  paid  by  them  —  a  future  fact. 
If  the  defendant  had  received  this  money  and  applied  it  upon 
the  old  draft  the  precise  expectation  of  the  drawees  would 
have  been  met  and  there  would  have  been  no  ground  of  com- 
plaiut.  It  is  believed  that  no  case  can  be  found  which  holds 
that  a  party  paying  money,  under  the  circumstances  existing 
here,  has  been  allowed  to  reclaim  it  upon  the  ground  of 
mistake.  The  defendant's  case  may  rest  upon  principles 
decided  in  the  cases  of  Justh  v.  The  NcUional  Bank  of 
The  Commonwealth  (56  N.  Y.  478),  and  Stephens  v.  Tike 
Board  of  Educaiion  (79  id.  183).  In  the  Justh  Case  one 
Gray  borrowed  plaintiflPs  checks  for  $40,000  upon  forged 
collaterals.  He  took  the  checks  and  Imd  them  certified  to  be 
good  by  the  drawee  bank,  and  then  deposited  them  with  the  de- 
fendant, which  received  the  money  upon  them.  In  that  case 
the  plaintiffs  clearly  parted  with  their  checks  under  a  mistake 
as  to  the  gennineness  of  the  collaterals.  If  they  had  known 
that  they  were  forgeries  they  would  not  have  parted  with  the 
cheeks.  But  upon  the  assumption  that  the  defendant  had 
parted  with  no  value  for  the  checks,  or  upon  the  faith  of  the 
checks,  this  court  held  that  the  plaintiffs  could  not  recover  the 
amount  of  the  checks,  treating  them  as  money  paid  to  the  do- 
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f  endant.  The  decision  was  also  put  upon  the  ground  that  the 
defendant  had  parted  with  value  for  the  checks,  and  thus  rests 
upon  both  grounds.  In  the  Stepherhs  Cdse  one  Gill  obtained  of 
the  plaintiff  a  sum  of  money  upon  the  security  of  a  forged 
mortgage  and  paid  the  money  to  the  defendant  upon  an  ante- 
cedent  debt ;  and  it  was  held  that  the  plaintiff  could  not  re- 
claim the  money.  These  decisions  and  others  like  them  do  not 
rest,  as  has  been  sometimes  supposed,  on  the  ground  that  money 
has  no  earmark,  but  upon  grounds  of  public  policy.  As  said 
by  Judge  Andrews  in  the  Stephens  Case :  '^  It  would  introduce 
great  confusion  into  commercial  dealings,  if  the  creditor  who 
receives  money  in  payment  of  a  debt  is  subject  to  the  risk  of 
accounting  therefor  to  a  third  person  who  may  be  able  to  show 
that  the  debtor  obtained  it  from  him  by  felony  or  fraud,"  and 
if  the  plaintiff  in  that  case  had  shown  that  the  very  money  he 
had  loaned  to  Gill  had  been  delivered  to  the  defendant,  the  de- 
cision must  have  been  the  same.  In  the  case  of  Oaminon  v. 
Bailer  {4,?^  Me.  344)  the  plaintiff  gave  her  husband  $100 
in  bills,  to  be  by  him  carried  and  delivered  to  her  children, 
and  he  paid  the  same  money  to  the  defendant  upon  an 
antecedent  debt,  and  it  was  held  that,  in  an  action  for  money 
had  and  received,  she  could  not  recover,  and  the  decision  was 
based  iipon  the  same  principles  laid  down  in  the  cases  oiJusth 
and  Stephens.  A  large  share  of  the  business  of  the  world  is 
carried  on  by  means  of  bills  of  exchange  drawn  upon  persons 
liable  to  pay  or  for  the  accommodation  of  the  drawers  willing  to 
pay  them.  They  pass  from  hand  to  hand  by  indorsement  or 
mere  delivery,  and  are  generally  payable  at  places  distant  from 
the  places  where  they  are  drawn.  The  "  protection  and  en- 
couragement of  trade  and  commerce, "  as  said  in  the  Maine 
Caae^  and  "considerations  of  public  policy  and  convenience,"  and 
"  the  security  and  certainty  in  business  transactions,"  as  said  in 
the  Stephens  Case^  require  that  when  such  a  bill  is  paid  to  one 
who  holds  it  in  good  faith  and  for  value,  he  should  not  be  called 
upon  afterward  to  account  for  the  money  paid,  perhaps,  at  a 
distant  time  or  place  after  the  accounts  with  the  drawers  have 
been  settled  and  closed,  upon  proof  that  in  transactions  between 
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the  drawees  anfl  drawers,  of  which  the  holder  has  no  knowl- 
edge or  jneans  of  knowledge,  there  has  been  some  fraud,  or 
wrong,  or  mistake  to  the  injury  of  the  drawees.  If  tliismonej 
can  be  reclaimed,  public  policy  is  just  as  much  contravened  as 
it  would  be  if  the  money  had  been  drawn  from  the  drawees  by 
the  drawers  and  by  them  paid  to  the  defendant.  If  the  draw- 
ers had  received  this  money  from  the  drawees  to  pay  the  old 
draft  and  had  used  it  to  pay  their  antecedent  debt  to  the  defend- 
ant, it  is  conceded  th^t  the  drawees  could  not  have  reclaimed 
it.  How  can  it  make  any  difference  in  principle  that  the  money 
was  paid  to  the  defendant  directly  by  the  drawees  upon  the 
order  of  the  drawers  ?  Whether  the  money  was  paid  in  the 
one  way  or  the  other,  the  principles  of  public  policy  and  con- 
venience lead  to  the  same  conchision. 

It  matters  not  that  the  defendant,  not  being  a  holder  for 
value  parted  with  when  it  took  the  draft,  could  not  have  en- 
forced it  against  the  drawees  even  after  acceptance.  That  was 
true  in  the  case  of  the  check  in  the  Justh  Case.  If  the  defend- 
ant in  that  case  had  parted  with  no  value  at  the  time  it  took 
the  checks  from  Gray,  it  could  not  have  sued  the  plaintiffs  there 
as  drawers.  Yet  after  the  plaintiffs,  through  the  drawee  bank, 
had  paid  the  checks,  it  could  not  reclaim  the  money  paid.  Here 
the  drawees  could  have  refused  to  accept  the  draft,  and  they 
might  have  refused  to  pay  after  acceptance,  and  might  prob- 
ably have  successfully  defended  an  action  upon  the  draft.  But 
having  paid  the  draft,  they  must  now  look  to  the  drawers  who 
made  an  improper  use  of  the  same,  and  who  in  law  perpetrated 
a  fraud  upon  them,  and  they  cannot  visit  the  consequences  of 
that  fraud  upon  the  innocent  defendant. 

It  is  undoubtedly  the  rule  in-  this  State  that  one  who  signs 
commercial  paper  for  the  accommodation  of  another,  for  a  par- 
ticular purpose,  can  defend,  when  sued  upon  the  paper  by  a 
person  who  took  it  as  security  for,  or  to  apply  upon  an  ante- 
cedent debt  without  parting  with  value  at  the  time,  by  show- 
ing that  the  paper  has  been  diverted  from  the  purpose  in- 
tended. This  rule  is  an  exception  from  the  general  rule  of 
commercial  law  which  protects  one  taking  such  paper  in  good 
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faith  and  for  value  against  the  equities  or  defenses  of  all  prior 
parties  to  the  paper.  (1  Pare,  on  Notes  and  Bills,  218.)  While 
this  exception  has  been  much  assailed  in  other  jurisdictions 
and  is  not  recognized  in  England,  or  in  the  Federal  courts,  or 
in  the  eoorts  of  many  of  the  States  of  the  Union,  it  is  believed 
that  it  more  frequently  than  otherwise  tends  to  just  results. 
The  holder  of  the  paper  in  such  cases  is  generally  soon  made 
aware  of  the  defense,  and  can  take  measures  to  protect  him- 
self from  harm.  But  it  is  carrying  the  exception  one  step 
further  to  hold  that  the  accommodation  signer  of  such  paper 
can  pay  it,  and  then,  at  any  time  before  the  statute  of  limita- 
tions has  baiTcd  his  right,  and  after  time  has  complicated  or 
changed  the  relations  of  the  parties,  sue  to  recover  back  the 
money  thus  paid. 

The  facts  seem  to  disclose  another  ground  of  defense  to  this  ' 
action.  The  draft  was  of  value  to  the  defendant.  It  had  the 
right  in  any  -event  to  hold  it  and  enforce  it  against  the  drawers, 
and  the  drawees  could  not  reclaim  the  money  paid  and  at  the 
same  time  retain  the  draft.  They  should,  before  the  com- 
mencement of  the  action,  have  demanded  the  money,  and  tend- 
ered back  the  draft,  and  it  is  possible  that  a  tender  at  the  trial 
would  be  sufficient.  As  this  point  was  not  made  on  behalf  of 
the  defendant,^  we  will  notice  it  no  further  and  give  it  no 
weight  in  our  decision. 

In  this  discussion  we  have  assumed  that  the  defendant  took  ., 
this  draft  without  notice  of  the  purpose  for  which  the  drawees 
authorized  it  to  be  drawn.  We  are  justified  in  this  assumption 
by  the  undisputed  evidence.  If  the  case  had  been  submitted 
to  the  jury,  and  they  had  found  that  the  defendant  had  such 
notice,  the  verdict  would  have  been  so  far  against  th^  evidence 
that  it  would  have  been  the  duty  of  the  court,  upon  applica- 
tion, to  set  it  aside. 

Our  conclusion,  therefore,  is  that  this  recovery  cannot  be 
upheld,  and  the  judgment  should  be  reversed  and  a  new  trial 
granted. 

All  concur,  except  Miller,  J.,  dissenting;  Folgeb,  Ch.  J., 
and  Andrews,  J,  concurring  in  result. 

Judgment  reversed. 
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The  People,  ex  rel.   John  Joukdan,  Plaintiff  in  Error,  v. 
Chables  Donohue,  Justice,  etc.,  Defendant  in  Error. 

The  provision  of  the  Federal  Constitntion  (art.  4.  §  2),  requiring  the  sar- 
render,  on  demand  of  the  executive  authority  of  a  State,  of  fugitives  from 
justice  "  charged  with  treason,  felony  or  other  crimes"  who  are  found 
in  another  State,  and  the  provision  of  the  U.  S.  Statutes  giving  practical 
effect  thereto  (tJ.  S.  R.  S.,  5278),  embrace  every  criminal  offense  and 
every  act  forbidden  and  made  punishable  by  the  law  of  the  State  where 
the  act  was  committed. 

Where  the  papers  upon  which  a  warrant  of  extradition  is  issued  are  with- 
held by  tlie  executive,  the  warrant  itself  can  only  be  looked  to  for  the 
evidence  that  the  essential  conditions  of  its  issue  have  been  complied 
with,  and  it  is  sufficient  if  it  recites  what  the  law  requires. 

Both  at  common  law  and  under  the  statutes  of  Connecticut,  "theft"  is 
recognized  as  a  crime  and  as  synonymous    with  '*  larceny." 

Where  therefore,  to  a  writ  of  habeas  corpUB,  a  warrant  of  extradition  issued  by 
the  governor  of  this  State  was  alone  returned,  which  recited  a  represen- 
tation by  the  governor  of  Connecticut,  that  the  prisoner  stood  "  charged 
with  the  crime  of  theft "  committed  in  said  State,  that  said  governor  haa 
demanded  his  arrest  and  extradition,  that  the  demand  was  accompanied 
by  affidavits,  etc.,  whereby  the  prisoner  **is  charged  with  said  crime 
and  with  having  fled  from  the  said  State,"  and  that  such  papers  were 
certified  by  said  governor  to  be  duly  authenticated,  hsLd,  that  the  war- 
rant fully  complied  with  the  statute  and  sufficiently  established  the  con- 
ditions  necessary  to  its  issue ;  that  it  was  not  necessary  to  state  therein 
the  facts  constituting  the  alleged  crime. 

(Argued  February  28,  1881 ;  decided  March  8.  1881.) 

Erbob  to  the  General  Term  of  the  Supreme  Court,  in  the 
first  judicial  department,  to  review  an  order  made  December 
12,  1880,  affirming  an  order  of  Hon.  Charles  Donohub,  jus- 
tice of  the  Supreme  Court,  which  dismissed  a  writ  of  hc^>ea8 
corpus  issued  on  behalf  of  James  Jourdan,  the  relator,  and  re- 
manded him  to  custody  ;  which  order  was  brought  up  for  review 
at  General  Term  by  writ  of  certiorari ;  the  order  appealed 
from  dismissed  said  writ. 

The  relator  was  in  the  custody  of  an  agent  of  the  State  of 
Connecticut,  who  made  return  to  the  writ  of  habeas  corjpuSy  in 
substance,  that  he  detained  the  relator  under  a  warrant  issued 
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by  the  governor  of  this  State,  of  the  body  of  which  the  follow- 
ing is  a  copy. 

•'  Whereas  it  has  been  represented  to  me  by  the  governor  of 
the  State  of  Connecticut  that  John  Jourdan  stands  charged  with 
the  crime  of  theft,  committed  in  the  county  of  Middlesex,  in 
said  State,  and  that  he  has  fled  from  justice  in  that  State,  and 
has  taken  refuge  in  the  State  of  New  York ;  and  the  said  gov- 
ernor of  Connecticut  having,  in  pursuance  of  the  Constitution 
and  laws  of  the  United  States,  demanded  of  me  that  I  shall 
cause  the  said  John  Jourdan  to  be  arrested  and  delivered  to 
Walter  P.  Chamberlin  and  Lyman  Smith,  who  are  duly  author- 
ized to  receive  him  into  their  custody  and  convey  him  back  to 
the  said  State  of  Connecticut. 

"  And  whereas,  the  said  representation  and  demand  is  accom- 
panied by  aflidavits,  complaint  and  warrant,  whereby  the  said 
John  Jourdan  is  charged  with  the  said  crime,  and  with  having 
fled  from  the  said  State,  and  taken  refuge  in  the  State  of  New 
York,  which  are  certified  by  the  said  governor  of  Connecticut 
to  be  duly  authenticated. 

"  You  are,  therefore,  required  to  arrest  and  secure  the  said 
John  Jourdan  whenever  he  may  be  found  within  the  State,  and 
to  deliver  him  into  the  custody  of  the  said  Walter  P.  Cham- 
berlin and  Lyman  Smith,  to  be  taken  back  to  the  said  State 
from  which  he  fled,  pursuant  to  the  said  requisition." 

The  relator  traversed  the  return.  It  appeared  that  the  gov- 
ernor refused  to  furnish  the  papers  upon  which  his  warrant 
was  issued. 

Further  facts  appear  in  the  opinion. 

Ira  Shqfer  for  appellant.  From  the  executive  warrant  and 
the  papers  annexed  hereto  —  either  aflidavits  or  an  indictment 
— must  be  determined  the  question  whether  the  detention  of 
the  plaintiff  in  error  is  lawful.  {The  People  v.  Pinkerton,  17 
Hun,  199 ;  affirmed,  77  N.  Y.  245.)  In  case  no  papers  accom- 
pany the  executive  warrant,  the  question  of  the  legality  of  the 
detention  of  the  plaintiff  in  error  must  depend  upon  the  war- 


440  People  ex  rel.  v.  Donohttb.  [Mar.,' 


Statement  of  case. 


rant  and  the  recitals  therein.  {People  v.  Pinkerton,  17  Hun, 
199;  77  N.  Y.  245.)  It  is  not  enough  to  charge  a  crime;  the 
time,  place  and  nature  of  the  crime  and  its  subject-matter 
should  be  set  out.  (3  Whart.  Cr.  Law,  §  2972 ;  Matter  of 
Fraiicois  Farez^  7  Blatchf .  35 ;  Matter  of  Leland^  7  Abb.  [N. 
S.]  61,  65,  66 ;  Ik  parte  Smith,  3  McLean,  121 ;  People  v. 
Pinkertm,  17  Hun,  199,  200,  201 ;  2  Bouv.  L.  D.,  Warrant; 
People  V.  Brady,  56  N.  T.  182,  190,  191;  2  Hale,  122;  2 
Inst.  592;  I  Ld,  Kaym.  213.)  The  governor  has  no  gen- 
eral power  or  authority  to  issue  his  warrant  for  the  arrest  of 
citizens  of  this  State  in  order  that  they  may  be  sent  out  of  it; 
he  is  an  oflicer  of  limited  jurisdiction  in  this  respect,  and  in 
the  absence  of  the  affidavit  or  indictment  the  warrant  must  re- 
cite sufficient  to  show  authority  to  issue  it.  (-Ep  pa^te  Smithy 
3  McLean,  121 ;  Solomon' a  Case,  1  Abb.  Pr.  [N.  S.]  347; 
People  V.  Pinkerton,  17  Hun,  199,  201.) 

Samvsl  A.  Noyes  for  respondent.  The  recitals  of  the  war- 
rant of  the  executive  of  this  State  show  the  existence  of  every 
requirement  of  the  Constitution,  statutes  and  acts  of  Congress 
affecting  the  surrender  of  the  relator.  {Matter  of  Clark,  9 
Wend.  212 ;  Connors  v.  ReMey,  11  Hun,  89 ;  People,  etc.,  v. 
Pinkerton,  17  id.  199;  77  N.  T.  245 ;  People  eQi>rel.  Law- 
rence V.  Brady,  56  id.  182.)  The  executive  warrant,  in  de- 
scribing the  offense  for  which  the  relator  is  sought  to  be  extra- 
dited as  "  theft,"  describes  an  offense  which  comes  under  the 
statutes  of  1793,  providing  for  the  extradition  of  fugitives 
charged  with  treason,  felony  or  other  crimes.  (U.  S.  Const., 
art.  4,  §  2 ;  U.  S.  E.  S.,  p.  1027,  §  5278;  PeopU  v.  Brady^ 
56  N.  T.  188 ;  Comm.  of  Kentucky  v.  DenUon,  24  How. 
[U.  S.]  66,  99 ;  4  Bla.  Com.  229 ;  Am.  Ins.  Co.  v.  Bryan, 
26  Wend.  563-586;  act- of  1878,  chap.  357;  rev.  of  1875  of 
Gen.  Stat,  of  Conn.,  537-538,  502,  503.)  The  court  will  pre- 
sume that  the  proper  facts  are  properly  stated  in  the  proper 
papers  which  were  before  the  governor  when  he  issued  the 
warrant.    {Matter  of  Clark,  9  Wend,  223  ;  77  N.  T.  245.) 
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Finch,  J.  The  sufficiency  of  the  Executive  warrant  to  justify 
the  detention  of  the  prisoner  is  the  sole  question  raised  by  the 
writ  of  haheaa  corpus^  and  presented  on  this  appeal.  The  war- 
rant alone  is  returned,  and,  of  necessity,  furnishes  the  only 
authority  upon  which  the  proceedings  for  extradition  can  rest. 
These  proceedings,  as  between  the  several  States  of  the  Union, 
expressly  commanded  by  the  Federal  Constitution,  were  regu- 
lated and  given  a  practical  operation  by  the  act  of  1793. 
(Const.,  art.  4,  §  2;  U.  S.  R  S.,  §  5278.)  They  provide  for 
the  surrender  of  persons  "  charged  with  treason,  felony,  or 
other  crimes."  The  language  chosen  is  broad,  and  was  plainly 
intended  to  embrace  every  criminal  offense,  and  every  act  foi^ 
bidden  and  made  punishable  by  the  law  of  the  State  where  the 
crime  was  committed,  and  whether  such  by  the  common  law, 
or  express  legislative  enactment.  (Kentucky  v.  Dennison^  24 
How.  [U.  S.]  66.)  By  the  act  of  1793,  three  things  are  ren- 
dered necessary  to  precede  and  justify  the  warrant  of  extradi- 
tion. There  must  be  a  demand  from  the  governor  of  the  State 
within  which  the  crime  has  been  committed  for  the  surrender 
of  the  fugitive  who  has  fled  from  its  jurisdiction.  Such  requisi- 
tion must  be  accompanied  by  an  indictment,  or  an  affidavit 
charging  tlxe  commission  of  the  offense.  And  such  indictment 
or  affidavit  must  be  authenticated  by  the  certificate  of  the 
Executive  making  the  requisition.  These  preliminary  condi- 
tions are  essential.  To  say  they  are  not  would  be  to  disregard 
the  lawj  and  make  the  Executive  an  autocrat.  If  they  are  essen- 
tial, their  presence  or  absence  in  a  given  case  must,  of  neces- 
sity, become  the  subject  of  judicial  investigation  when  the 
judgment  of  the  law  is  invoked.  And  hence  we  have  held 
that  where  the  preliminary  papers  upon  which  a  warrant  of 
extradition  has  been  granted  are  produced,  and  are  before  us, 
it  is  our  right  and  our  duty  to  example  them,  and  judge  and 
determine,  when  our  process  is  invoked,  whether  they  are  suffi- 
cient, under  the  law,  to  justify  the  warrant  of  extradition. 
{People  ex  rd.  La/vorence  v.  Brady ^  66  N.'  Y,  182.)  Our  rul- 
ing in  this  respect  has  not  escaped  criticism  (LeomfB  Case^  6 
Abb.  N.  C.  44) ;  but  an  opposite  conclusion,  which  would 
SiOKBLS— Vol.  XXXIX.       56     ' 
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make  the  determination  of  the  Executive  final,  even  though  the 
papers  produced  clearly  showed  that  the  essential  preliminaries 
of  the  law  were  unfulfilled,  does  not  yet  commend  itself  to  our 
judgment. 

Where,  however,  the  papers  upon  which  the  warrant  is 
founded  are  not  produced,  but  are  witliheld  by  the  Executive, 
in  the  exercise  of  official  discretion  and  authority,  we  can  look, 
only  to  the  warrant  itself,  and  its  recitals,  for  the  evidence  that 
the  essential  conditions  of  its  issue  have  been  fulfilled.  {People 
ex  rel.  Draper  v.  Pinkerton^  77  N.  Y.  245.)  That  is  the  situa- 
tion of  the  present  case.  The  warrant  recitfes  a  representation  by 
the  governor  of  Connecticut,  that  "John  Jourdan  stands 
charged  with  the  crime  of  theft,  committed  in  the  county  of 
Middlesex,  in  said  State;"  that  the  governor  of  Connecticut 
has  demanded  his  arrest  and  extradition  ;  that  such  representa- 
tion and  demand  were  accompanied  "by  affidavits,  complaint 
and  warrant,  whereby  the  said  John  Jourdan  is  charged  with  the 
said  criijie,  and  with  having  fled  from  the  said  State ; "  and 
that  such  papers  are  "  certified  by  the  said  governor  of  Con- 
necticut to  be  duly  authenticated."  These  recitals  cover  the 
essential  conditions  of  the  law,  and  establish  their  existence, 
unless  there  is  force  in  the  two  objections  presented  for  our 
consideration,  and  which  were  argued  at  least  with  earnestness 
and  ability. 

It  Is  at  first  questioned  whether  "  theft "  is  a  crime  either  at 
common  law  or  under  the  statutes  of  Connecticut.  The  criti- 
cism is  upon  the  word.  It  is  claimed  not  to  be  the  precise 
equivalent  of  "  larceny,"  and  not  to  be  defined  as  a  crime  by 
the  statutes  of  Connecticut.  We  do  not  think  either  sugges- 
tion is  well  founded.  Bouvier  define-s  "  theft "  as  "  a  popular 
term,  for  larceny."  Blackstone  uses  the  two  words  synony- 
mously and  as  descriptiye  of  one  and  the  same  offense.  He 
defines  "  larceny  or  theft,"  (Vol.  4,  p.  229.)  E(e  proceeds  to 
"examine  the  nature  of  theft  or  larceny."  (Id.  230.)  He 
speaks  of  a  "  prosecution  for  theft."  (Id.  235.)  And  while  dis- 
cussing the  punishment  of  larceny  relates  that  '*  our  antient 
Saxon  laws  punished  theft  with  death  if  above  the  value  of 
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twelve  pence."  (Id.  237.)  In  American  Ins.  Co.  v.  Bryan  (26 
Wend.  563),  the  meaning  of  the  words  "  thieves  "  and  "  theft " 
came  aqder  discussion,  and  it  was  said  of  the  latter  that  its 
"  primary  meaning,  which  is  now  the  ordinary  one,  is  that  of 
secret  stealing,  or  simple  larceny."  The  statutes  of  Connecti- 
cut equally  recognize  theft  as  a  crime.  Thus  it  is  provided 
that  "  when  th^^  shall  be  committed  in  one  county  and  the 
property  stolen  shall  be  carried  into  another  county,  the  of- 
fender may  be  tried  in  either  county."  (Conn.  Gen.  Stat. 
527,  538.)  And  burglary  is  defined  to  be  a  breaking  and  en- 
tering "wilh  intent  to  commit  iheft^^  etc.  (Id.  503.)  It 
is  quite  evident  that,  both  at  common  law  and  under  the  stat- 
utes of  Connecticut,  theft  is  rocognized  as  a  crime,  and  is 
synonymous  with  larceny,  and  the  recital  in  the  Executive  war- 
rant, that  Jourdan  was  charged  with  theft  is  quite  as  effectual 
as  if  it  had  described  him  as  charged  with  larceny. 

But  the  force  of  the  argument  of  the  learned  counsel  for  the 
prisoner  was  not  spent  on  this  merely  verbal  criticism,  and 
took  the  graver  form  that  the  warrant  recited,  not  the  facts 
constituting  the  offense,  but  simply  the  conclusions  of  the  Ex- 
ecutive, which  might  or  might  not  be  well  founded  and  accu- 
rate, and  that  such  facts  should  be  stated  at  least  with  reason- 
able certainty  and  precision.  The  objection  involves,  as  its 
ultimate  result,  a  requirement  that  the  Executive  warrant  shall 
state  with  reasonable  certainty  the  facts  constituting  the  alleged 
crime,  and  that,  without  such  facts,  a  recital  that  the  person 
demanded  is  charged  with  a  crime  described  simply  by  its  gen- 
eric name,  as  murder,  larceny  or  the  like,  is  insuflScient.  There 
are  several  difficulties  in  the  way  of  such  a  conclusion.  The 
proceeding  is  under  a  specific  statute.  •  Compliance  with  that 
is  all  that  is  necessary.  The  question  is  never  whether  the 
prisoner  is  guilty  or  innocent,  whether  a  crime  has  been  com- 
mitted or  not.  Those  are  later  questions,  as  to  which  the  party 
arrested,  in  due  season,  will  have  full  opportunity  to  be  heard. 
The  question  is  simply  whether  he  is  "  charged  with  crime." 
The  recital  in  the  warrant  avers  that  fact.  We  must  take  it 
as  true  and  camiot  require  more.     If  it  be  said  that  the  state^ 
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ment  of  the  fact  involves,  more  or  less,  a  conclusion  of  the 
Executive,  derived  from  other  facts,  it  must  not  be  forgotten 
that  it  is  at  least  a  conclusion  drawn  hy  the  officer  to  whom 
the  law  primarily  committed  the  question.  Nor  should  we  fail 
to  observe  that  the  doctrine  contended  for  sets  strongly  toward 
an  effort  to  break  in  upon,  and  break  down,  the  independent 
action  of  the  Executive  in  the  performance  of  official  duty.  In 
this  case,  as  in  many  others,  the  warrant  only  is  produced,  and 
the  papers  on  which  it  is  founded  are  withheld.  We  are  to 
assume  that  they  are  withheld  in  what  seems  to  the  Executive 
the  proper  performance  of  official  duty.  But  if  the  facts  con- 
tained in  the  papers  must  be  recited  in  the  warrant,  the  right 
or  duty,  if  it  exists  in  the  particular  case,  to  withhold  such 
papers  is  rendered  nugatory  and  vain.  The  statute  contem- 
plated no  such  purpose.  We  ought  not  to  be  led  in  that  direc- 
tion. It  is  enough  that  the  warrant  recites  what  the  law  re- 
quires. We  cannot  add  to  it  new  conditions.  The  argument 
founded  upon  the  characteristics  of  Ordinary  criminal  warrants 
for  the  apprehension  of  persons  accused,  and  of  indictments 
for  specific  crimes,  has  no  application  to  the  Executive  war- 
rant in  cases  of  extradition.  At  common  law  it  was  not  neces- 
sary, in  a  criminal  warrant  for  the  arrest  of  the  offender,  to 
recite  the  accusation.  (1  Chit.  Grim.  Law,  41 ;  1  Archb.  Crim. 
PI.  107,  note  1 ;  Atchinaon  v.  Spencer^  9  Wend.  62 ;  People  v. 
McLeod^  1  Hill,  398,  note  e,)  That  was  made  necessary,  in 
this  State,  by  the  statute  prescribing  the  duties  and  powers  of 
criminal  magistrates.  (2  K.  S.,  part  4,  chap.  2,  tit.  2,  §  3.)  It  had 
no  reference  to  an  Executive  warrant.  Nothing  in  its  inherent 
nature  or  the  purpose  which  it  subserves  requires  that  it  should 
do  more  than  show,  by  an  explicit  statement,  that  the  person 
arrested  is  charged  with  a  crime  committed  in  the  demanding 
State.  To  an  ordinary  criminal  warrant  the  person  arrested  is- 
sometimes  required  to  plead.  (2  R.  S.,  part  4,  chap.  2,  tit.  3, 
§  7.)  To  an  indictment  he  is  always  required  to  plead.  In 
such  cases  the  accusation  must  be  stated  with  varying  degrees 
of  precision.  The  Executive  warrant  is  of  a  totally  different 
character.    It  merely  remands  an  accused  person  to  the  juris- 
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diction  from  which  he  fled,  leaving  him  there  with  every  right 
of  defense  perfect  and  unimpaired,  and  no  humane  or  just  pro- 
vision for  his  protection  invaded.  We  can  see  no  reason  why 
the  warrant  of  the  Executive  should  be  required  to  go  beyond 
a  substantial  statement  of  the  existence  of  the  conditions  neces- 
sary, to  its  issue.  It  was  so  held  in  an  early  case  {In  re  Clm% 
9  Wend.  222),  and  which,  we  think,  may  be  wisely  followed. 
We  are  of  opinion  that  the  Executive  warrant,  in  the  present 
case,  fully  complied  with  the  statute  and.  sufficiently  estab- 
lished the  conditions  necessary  to  its  issue. 

The  order  appealed  from  should  be  affirmed. 

All  concur,  except  Kapallo,  J.,  absent. 

Order  affirmed. 


George  Dunford,   Eespondent,   i?.  Frederick  G.  Weaver, 
Sheriff,  etc.,  Appellant. 

Under  the  provision  of  the  Code  of  CivU  Procedure  (§  420,  sub.  8), 
which  aathorizea  the  service  of  a  Bummons  in  an  action  against  a 
sheriff  by  delivering  it  at  his  office  daring  office  hours  to  his  deputy, 
clerk  or  other  person  in  charge  ;  when  a  sheriff  has  an  office  in  the  city 
or  village  where  the  County  Courts  are  held,  delivery  of  a  summons  at 
such  office  to  a  person  in  charge  is  a  good  service,  although  the  sheriff  has 
omitted  to  file  a  notice  of  the  place  in  the  county  clerk's  office,  as  required 
by  the  statute  (2  R.  S.  285,  §  55) ;  he  cannot,  by  omitting  to  file  notice, 
debar  a  suitor  of  the  right  to  serve  a  summons,  as  provided  by  the  Code. 

Where  a  summons  was  served  upon  a  sheriff  by  delivery  to  his  deputy 
at  his  office,  hM^  that  an  omission  to  prove  the  filing  of  notice  on  the 
trial,  if  required,  was  cured  by  the  bringing  of  the  notice  to  the  Gen. 
eral  Term,  on  appeal  from  judgment  against  the  sheriff. 

An  omission  in  proof  of  a  matter  of  record  may  be  supplied  on  appeal  to 
sustain  a  judgment,  where  the  record  cannot  be  answered  or  changed. 

Under  the  provision  of  the  act  of  1867  (§  8,  chap.  782,  Laws  of  1867)  in  re- 
lation  to  Surrogates'  Courts,  authorizing  a  surrogate,  when  an  executor  or 
administrator  has  been  compelled  to  account,  to  cl^arge  him  personally 
with  the  costs  of  the  proceeding,  a  sur^gate  has  power  to  charge  an  ad- 
ministrator personally  with  fees  of  an  auditor  appointed  In  such  proceed- 
ing to  examine  his  accounts. 


446  DuNFOED  V.  Weaver.  [Mar., 

^^ 

Statement  of  case. 

■  m 

Where  an  action  is  brought  against  a  sheriff  for  an  escape,  he  cannot  set  up 
an  error  in  the  process  under  which  the  arrest  was  made  which  renders  it 
simply  voidable,  not  void. 

Where  a  surrogate  has  made  a  decree  for  the  payment  of  money  by  an  ad- 
ministrator, he  may  enforce  the  performance  of  it  by  attachment.  (2  R.  S. 
221,  §6,  sub.  4.) 

It  is  not  needed  that  the  process  to  attach  should  recite  all  the  facts  and 
proceedings  necessary  to  confer  jurisdiction;  it  is  sufficient  if  on  its 
face  it  appears  to  have  been  issued  in  a  proceeding  in  which  the  surro- 
gate had  jurisdiction,  states  in  substance  the  cause  for  arrest,  and 
specifies  the  act  or  duty  to  be  performed. 

Where  an  attachment  against  an  administrator  directed  the  coUection  of  in- 
terest on  the  decretal  sum  named  in  it,  held^  that,  conceding  the  surro- 
gate had  no  power  to  direct  the  collection  of  interest,  such  direction  in 
the  attachment  did  not  vitiate  it  in  toto. 

Wher^  a  sheriff  is  sued  for  an  escape  from  custody  under  such  an  attach- 
ment, the  plaintiff  is  entitled  to  recover  the  damages  sustained  by  him 
(Code  of  Civil  Procedure,  §  158),  to  wit :  the  sums  awarded  to  him  by  the 
surrogate's  decree,  with  interest  from  its  date. 

The  complaint,  in  an  action  against  a  sheriff  for  an  escape  under  an  attach- 
ment  of  a  surrogate,  alleged  that  defendant  wrongfully  permitted  the 
debtor  to  escape ;  no  proof  of  assent  or  knowledge  was  given  on  the  trial. 
Held,  that  a  motion  for  a  nonsuit,  because  of  failure  to  prgve  such  aver- 
ment, was  properly  denied,  as  under  the  provision  of  the  Code  of  Civil 
Procedure  (^  158)  in  reference  to  such  actions,  it  was  immaterial  whether 
the  escape  was  through  negligence  or  voluntary  on  the  part  of  the  sher- 
iff; an  averment  and  proof  that  the  debtor  was  at  large  beyond  the 
liberties  was  sufficient. 

In  such  an  action  the  fact  of  the  insolvency  of  the  debtor  is  no  defense. 

The  administrator  gave  a  bond  as  such ;  one  of  the  creditors  furnished 
money  wherewith  to  buy  up  the  claims  against  the  administrator,  which 
on  payment  were  assigned  to  plaintiff.  Udd,  that  this  was  not  a  pay. 
ment  and  extinguishment  of  the  claims. 

Two  attachments  were  issued  by  the  surrogate  and  arrests  made  before  said 
Code  went  into  effect ;  the  escape  occurred  thereafter ;  it  was  claimed 
that  the  provision  of  the  Code  did  not  apply.  Held  untenable,  as  the 
cause  of  action  was,  not  the  issuing  of  process  and  arrest,  but  the  escape. 

(Argued  February  10, 1881 ;  decided  March  8,1881.) 

AppEiAL  from  judgment  of  the  General  Terra  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an 
order  made  the  second  Tuesday  of  June,  1880,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict.  (Re- 
ported below,  21  Hun,  349.) 


1881.]  DuNFOBD  V.  Weaver.  447 


Statement  of  case. 


This  action  was  against  defendant,  as  sheriff  ot  the  county  of 
Oneida,  for  ah  alleged  escape  of  one  John  Tillinghast,  who 
had  been  received  into  his  custody,  under  four  several  final 
precepts  or  mandates  issued  by  the  surrogate  of  Oneida  county, 
in  a  proceeding  originally  commenced  by  John  Boyle,  as  a  cred- 
itor of  one  Ross  Taylor,  deceased,  and  of  whose  estate  the  said 
John  Tillinghast  had  been  appointed  administrator,  with  the 
will  annexed. 

One  Matthew  M.  Parker,  a  surety  on  the  bond  of  the  said 
John  Tillinghast,  as  such  administrator,  had  presented  his  ap- 
plication to  the  surrogate,  setting  forth  that  he  desired  to  be 
relieved  from  responsibility  for  the  further  acts  or  defaults  of 
the  said  John  Tillinghast,  as  such  administrator,  and  Tilling- 
hast had  been  cited  to  appear  before  said  surrogate  and  give 
new  sureties ;  he  appeared,  in  pursuance  of  the  citation,  but 
neglected  to  give  new  sureties,  whereupon  the  letters  of  admin- 
istration were  revoked  by  the  said  surrogate.  The  application 
of  Boyle  was  made  for  the  purpose  of  compelling  an  account 
of  the  said  Tillinghast,  as  late  administrator.  Pending  this 
proceeding,  Tillinghast  filed'  with  the  surrogate  a-  petition 
for  a  geneiul  accounting,  and  the  same  was  referred  to  an 
auditor,  to  examine  and  report  thereon.  The  auditor  made 
and  filed  his  report,  which  was  aflirmed  by  the  surrogate,  and 
a  final  decree  made,  whereby  Tillinghast,  as  such  administrator, 
was  personally  charged  with  certain  moneys  shown  to  be  in 
his  hands.  On  the  footing  of  this  decree,  four  precepts  were 
issued  to  defendant,  the  sheriff  of  Oneida,  in  favor  of  four 
creditors  of  the  deceased,  for  the  several  sums  found  to  be  due 
them,  and  reciting  the  said  final  decree,  that  the  said  sums  had 
been  personally  demanded  of  Tillinghast,  and  that  he  neglected 
and  refused  to  pay  the  same ;  they  respectively  commanded  the 
sheriff  that  he  take  the  body  of  said  Tillinghast,  if  found  in 
his  bailiwick,  and  commit  him  to  the  common  jail  of  his 
county,  and  detain  him  in  his  custody  until  he  should  pay  the 
several  sums  named  in  the  several  precepts.  These  amounts 
were  indorsed  on  the  precepts,  respectively,  with  direc- 
tions to  collect  the  same  with  interest  and  costs.     By  virtue 
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thereof,  defendant  arrested  said  TiUinghast,  and  took 
from  him  bail  for  the  jail  limits.  The  complaint  alleged 
that  defendant  wrongfully  permitted  the  escape.  On  the 
trial,  tlie  plaintiff,  after  proving  the  decree  made  by  the 
surrogate,  and  also  the  four  precepts  with  the  return  of  the 
sheriff  thereon,  and  proving  the  extent  of  the  jail  limits  for 
Utica,  gave  proof  tending  to  show  that  on  the  23d  of  August, 
1879,  the  said  Tillinghast  went  beyond  the  jail  limits,  and  that 
this  suit  was  commenced  before  his  retHm  to  the  limits. 

The  action  was  commenced  by  delivery  of  the  summons  to 
the  sheriff's  deputy  and  clerk,  in  a  room  claimed  to  be  the 
office  of  the  sheriff,  under  subdivision  3  of  section  426  of  the 
Code  of  Civil  Procedure.  The  sheriff  was  called  by  the  plaint- 
iff as  a  witness  and  testified  that  the  place  where  the  service 
was  made  was  his  official  office.  It  did  not  appear  on  the  trial 
that  a  notice  designating  his  office  had  been  filed  with  the 
county  clerk.'  Upon  the  argument  of  the  appeal  at  General 
Term,  plaintiff  produced  a  duly  certified  copy  of  the  notice  as 
filed.' 
•  The  further  material  facts  appear  in  the  opinion. 

C.  D.  Adams  for  appellant.  A  suit  against  the  sheriff  must 
be  actually  commenced  while  the  prisoner  is  off  the  limits.  (3 
R.  S.  [6th  ed.]  722,  §  85;  Crocker  on  Sheriffs,  §  592;  new 
Code,  §§  160,  161,  171.)  The  sheriff  must  have  an  office.  He 
must  designate  it  by  filing  a  notice  in  the  county  clerk's  office. 
If  no  notice  is  filed,  the  county  clerk's .  office  is  his  office. 
(Crocker  on  Sheriffs,  §  23 ;  3  R.  S.  [6th  ed,]  447,  §§  44,  46.) 
Before  the  new  Code  was  amended  in  1879,  a  suit  could  only 
be  commenced  against  the  sheriff  by  personal  service  of  the 
summons.  (16  Abb.  [N.  S.]  3^6  ;  new  Code  (original  act),  §426, 
sub.  3.)  The  surrogate's  decree  was  void ;  he  had  no  jurisdic- 
tion of  the  proceeding,  and  the  process  under  it  was  void ;  this 
is  a  good  defense  to  the  supposed  escape.  (2  Abb.  Dig.  786. 
No.  74 ;  1  Hill,  118 ;  7  id.  35 ;  1  Keyes,  510.)  A  creditor  can 
only  call  to  account  the  executor  or  administrator  actually  in 
office.    (2  R.  S.  92,  §  522 ;  art.  3,  title  8,  ch.  6,  part  2  [6th  ed.], 
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3  R.  S.  99,  §  63;  E.  S.  §  82  [5tli  ed.],  §§  68,  69,  83;  Laws  of 
1837,  ch.  460,  p.  524,  §  36 ;  Dayton  on  Surr.  [3d  ed.]  650 ; 
Redf.  Law  and  Pr.  365 ;  ch.  229,  Laws  1S62.)  The  surrogate 
had  no  power  to  charge  Tilh'nghast  personally  with  auditor's 
fees,  they  must  be  paid  out  of  the  estate.  (3  E.  S.  [6th  ed.] 
102,  §  78  ;  2  id.  94,  §  64.)  The  surrogate  had  no  power  to 
decree  that,  personally,  Tillinghast  '^  also  pay  the  sum  of  $160, 
as  payment  toward  the  costs  of  such  compelled  accounting  and 
proceedings."  (8  Weekly  Dig.  544,  Ct.  Appeals  ;  52  K  Y.  661 ; 
26  id.  441 ;  1  Barb.  Ch.  91 ;  39  Barb.  172.)  Unless  the  surro- 
gate acquire  jurisdiction  of  the  subject-matter,  there  can  be  no 
valid  decree.  (6  Paige,  95-98.)  Where  there  is  jurisdiction 
of  the  subject-matter,  appearance,  consent  or  waiver  will  add 
jurisdiction  of  the  person  but  consent  will  not  cure  want  of  ju- 
risdiction of  the  subject-matter.  (3  Cai.  129 ;  1  Hill,  343 ;  3  Com. 
9 ;  2  Ker.  156 ;  47  N.  Y.  67-72 ;  49  id.  303-309 ;  4Keye8, 136- 
150  ;  42  N.  Y.  317-327.)  If  the  decree  was  void,  there  could 
be  no  contempt  in  disregarding  it  —  no  attachment  to  enforce  it ; 
that  can  only  be  done  in  case  of  lawful  orders.  (45  Barb.  344, 
346 ;  3  E.  S.  [6th  ed.]  327,  §  10,  sub.  4 ;  2  E.  S.  222,  §  6.)  The 
complaint  is  for  a  voluntarj'^  escape.  (3  Johns.  Cas.  73 ;  4  Bosw. 
391-403,  404.)  Tillinghast  was  lawfully  upon  the  limits  if  the 
decree  and  attachments  were  valid.  (5  Lans.  466 ;  69  N.  Y. 
536 ;  18  Hun,  64.)  No  action  of  debt  can  lie  in  this  case ;  Til- 
linghast was  not  arrested  "  in  execution  in  a  civil  action."  (3 
E.  S.  [6th  ed.]  722,  §  84 ;  2  id.  437,  §§  83,  84.)  The  only  ac- 
tion maintainable  is  ^^  an  action  of  trespass  on  the  case  to  the 
extent  of  the  damages  sustained  by  him."  (3  E.  S.  [6th  ed.] 
722,  §  83 ;  2  id.  437,  §  62 ;  3  Abb.  Pr.  86.)  The  plaintiff  may 
elect  to  proceed  under  the  statute,  when  his  case  is  within  it,  or 
at  common  law  for  damages ;  when  he  has  elected,  he  is  bound 
by  hi&  election.  (17  Wend.  543 ;  15  Abb.  113,  affirming  10 
id.  12 ;  31  K  Y.  255,  257 ;  44  id.  162,  165  ;  4  Bosw.  391 ;  3  E. 
S.  [6th  ed.]  722,  §  84 ;  4  Bosw.  391,  401 ;  3  E.  S.  [6th  ed.]  839, 
§  4.)  The  new  Code  does  not  change  the  law  as  to  proceedings 
in  Surrogate's  Court.  (New  Code,  §§  151-171.)  The  rights 
and  liabilities,  claims  and  demands  of  the  sheriff,  prisoner 
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andplaintiflf  were  fixed,  when  these  arrests  were  made.  They 
cannot  be  enlarged  by  any  subsequent  change  in  the  law. 
(New  Code;  liandall  v.  SackeU,  77*  N.  Y.  480.) 

S,  M.  Lindsley  for  respondent.  This  action  is  authorized 
by  section  15S  of  the  Code  of  Civil  Procedure.  (Code  of  Civ. 
Proc,  §  481,  subd.  2.)  Even  if  the  complaint  did  allege  a  vol- 
untary escape,  it  would  be  of  no  avail  to  the  defendant,  for  "  if 
the  allegation  is  a  voluntary  escape,  a  negligent  escape  may  be 
proved."  (3  Wait's  Actions  and  Defenses,  226 ;  Skinner  v. 
Wkitey  9  N.  H.  205.)  The  service  of  the  summons  proved 
was  in  strict  compliance  with  the  provisions  of  the  statute. 
(Code  of  Civ.  Proc,  §  426,  subd.  3,  as  amended  in  1879;  4 
Wait's  Pr.  232.)  Upon  a  creditor's  petition  a  surrogate  can 
compel  a  removed  administrator  to  account,  and  in  that  pro- 
ceeding can  make  a  decree  directing  him  to  pay  money  found 
in  his  hands  over  to  creditors.  {Gerould  v.  Wilscni^  22  Alb. 
L.  J.  353  ;  10  JT.  Y.  Weekly  Dig.  663  ;  2  E.  S.  92,  §  52 ;  id., 
95,  §  91 ;  Laws  of  1837,  §  36,  chap.  460,  as  amended  by  §  10, 
chap.  229,  Laws  of  1862.)  The  precept  or  mandate  being  reg^ 
ular  on  its  face  the  sheriff  was  bound  to  execute  it.  {Hutchin- 
son V.  Brandy  9  N.  Y.  210  )  The  defendant,  the  sheriff,  can- 
not avail  himself  in  an  action  for  an  escape,  of  any  error  in  the 
decree  or  in  the  process  issued  to  enforce  it.  {Cable  v.  Cooper, 
15  Jolms.  155 ;  Jones  v.  Cook,  1  Cow.  309  ;  Hinman  v.  Brees, 
13  Johns.  529 ;  BisseU  v.  Kip,  5  id.  89  ;  8  Cow.  192.)  Plaintiff 
was  entitled  to  recover  interest.  {Hodges  v.  Cooper,  43  N.  Y. 
216  ;  Chouteau  v.  Suydam,  21  id.  185  ;  Sears  v.  Conover,  3 
Keyes,  113 ;  78  K.  Y.  393-400 ;  Dininny  v.  F(yy,  Sheriff,  38 
Barb.  18;  T<ywnsend  v.  Whitney,  75  N.  Y.  425  ;  15  Hun,  93.) 
Evidence  of  the  prisoner's  insolvency  was  properly  excluded. 
(Code  of  Civ.  Proc,  §  158 ;  MoCreary  v.  WiOett,  23  IIow. 
129;  Barnes  v.   Willett,  35  Barb.  514.) 

FoLGKR,  Ch.  J.     1st.   It   is   contended    by    the    defend 
ant   that  there  was    not   a    service  of  the  summons  in   this 
case,    while  the  debtor  was  off    the  jail   liberties.      What- 
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ever  was  done  toward  a  service  was  done  while  the  debtor 
was  beyond  the  liberties.  The  act  relied-  iJpon  by  the 
plaintifE  as  a  service,  was  the  delivery  of  the  summons 
to  a  deputy  and  clerk  of  the  defendant  at  a  room,  which 
was,  in  fact,  the  office  of  the  defendant  as  sheriff.  The 
Code,  section  426,  subdivision  3,  makes  that  a  good  service,  if 
that  room  was  the  office  of  the  defendant  as  sheriff,  in  view  of 
law.  It  is  the  duty  of  the  sheriff  to  keep  an  office  in  the  city  or 
village  in  which  the  County  Courts  are  held :  and  that  he  shall 
notify  of  the  place  by  filing  notice  in  the  county  clerk's  office. 
(2  E.  S.  285,  §  55.)  No  proof  was  given  on  the  trial  that  the 
defendant  had  filed  a  notice ;  but,  as  above  intimated,  he  did, 
in  fact,  in  that  room,  keep  an  office  that  met  the  view  of  the 
statute.  Thus  it  appeared  that  he,  in  part,  did  the  duty  the 
law  put  upon  him.  He  kept  an  office.  If  the  other  part  of 
the  duty  was  left  undone,  that  would  not  undo  that  which  he 
had  done.  There  was  still  the  office  kept  as  bidden  by  the 
statute.  Had  it  been  shown  that  he  had  filed  a  notice  of  some 
other  room  or  place,  as  his  office  under  the  statute,  it  might 
well  be  said  that  the  room  at  which  the  summons  was  left  was 
not  the  office.  But  keeping  that  room  as  his  office,  he  cannot, 
by  omitting  to  file  notice  thereof,  debar  a  suitor  of  his  right  to 
serve  a  summons  upon  him  by  leaving  it  there.  That  would 
be  to  take  advantage  of  his  own  breach  of  duty.  The  filing  of 
notice  is  not  needed  or  required  to  make  the  room  the  office. 
It  is  to  give  the  public  to  know  that  it  is  the  office.  It  is  made 
the  office  by  the  act  of  the  sherirf.  The  notice  is  but  the  mak- 
ing known  of  the  act.  And  the  omission  of  notice  does  not 
undo  the  act,  or  shield  the  sheriff  from  the  effect  of  it.  We 
think  that  the  summons  was  shown  to  have  been  lawfully 
served.  ^ 

Besides  that,  the  bringing  of  the  notice  to  the  Genera}  Term 
cured  the  omission  at  the  trial,  if  there  was  one.  To  sustain 
a  judgment,  an  omission  in  proof  may  be  supplied  on  appeal, 
if  matter  of  record  will  do  it  that  cannot  be  answered  or 
changed. 

2d.  It  is  contended  that  the  decree  of  the  surrogate  was  void 
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for  want  of  jurisdiction.  Ajid  first,  it  is  said  that  there 
was  no  power  to  charge  the  administrator  personally  with  the 
auditor's  fees,  and  that  they  must  be  paid  out  of  the  estate. 
So,  indeed,  is  the  provision  of  the  Revised  Statutes  (2d  vol. 
94,  §  64),  if  that  stood  alone.  That  section  gives  anthority  to 
appoint  auditors  and  to  pay  them  out  of  the  estate.  But  there 
is  another  provision  of  statute  enabling  a  charge  of  their  fees 
elsewhere.  The  Laws  of  1867  (chap.  782,  §  8)  provide  that  an 
administrator,  compelled  to  render  an  account,  may  be  charged 
personally  with  the  costs  of  the  proceeding.  The  sum  of  $150, 
cliarged  against  the  administrator  personally,  toward  the  costs 
of  the  proceeding,  falls  within  the  same  statutory  provision. 

3d.  It  is  claimed  that  the  process  by  which  the  debtor  was 
arrested  is  void.  The  particular  in  which  it  is  said  to  be  so  is 
that  collection  could  be  made  only  by  a  precept,  under  2  K.  S. 
535,  §  4,  and  that  it  could  not  issue  until  proof  by  affidavit  of  a 
personal  demand  of  the  money  and  a  refusal  to  pay  it.  The 
process  in  the  case  in  hand  recites  that  the  Surrogate's  Court 
has  been  informed  that  a  personal  demand  has  been  made  and 
refusal  given.  If  the  process  is  erroneous,  it  is  voidable  only, 
and  not  void,  and  such  defects  the  sheriflE  cannot  set  up.  {Cable 
y\  Cooper^  15  Johns.  155.)  But  where  a  surrogate  has  made 
a  decree  for  the  payment  of  money  by  an  administrator,  he 
may  enforce  the  performance  of  it  by  attachment.  (2  R.  S. 
221,  §  6,  subd.  4;  Seaman  v.  Duryea,  11  N.  T.  324.)  It  is 
not  needed  that  the  process  to  attach  should  recite  all  the  facts 
and  proceedings  necessary  to  confer  jurisdiction  ;  as  it  is  enough 
if  on  its  face  it  appears  to  have  been  issued  in  a  proceeding  in 
which  the  surrogate  had  jurisdiction,  and  states  in  substance 
the  cause  for  arrest  and  specifies  the  act  or  duty  to  be  per- 
formed.    (Id.) 

4th.,  The  attachment  issued  by  the  surrogate  directed  tlie 
collection  of  interest  on  the  decretal  sums  named  in  it.  It  is 
urged  that  the  surrogate  had  no  power  to  direct  the  collection 
of  interest.  If  it  be  granted  that  he  had  not,  the  insertion  in 
the  attachment  of  a  direction  to  collect  interest  did  not  vitiate 
the  process  m  toto.     The  commands  to  collect  the  principal 
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Bums  and  the  interest  on  them  were  easily  separable^  and  the 
error  would  not  render  the  pnJcess  void.  When  the  sheriff  is 
sued  for  an  escape  from  custody  on  that  process  the  question 
is  changed,  and  it  is  what  may  the  plaintiflP  recover  of  the 
defendant  ?  Every  judgment  shall  bear  interest  from  the  time 
of  perfecting  the  same.  (Laws  of  1844,  p.  508,  chap.  324,  §  1 ; 
old  Code,  §  310;  new  Code,  §  1211.)  This  means,  every  de- 
termination of  a  court  awarding  a  sum  of  money  to  one  party, 
to  be  paid  by  another  party.  By  virtue  of  those  provisions  of 
law  the  decree  of  the  surrogate  bore  interest  from  its  date. 
The  parties  interested  in  it  were  entitled  to  have  from  the 
debtor  thft  sums  awarded  to  them  and  interest  thereon.  If 
such  debtor,  in  custody  of  the  sheriff,  goes  beyond  the  liber- 
ties of  the  jail  without  the  assent  of  the  party,  the  sheriff  is 
answerable  to  the  extent  of  the  damages  sustained  by  the  party. 
(New  Code,  §  158.)  Prima  fdoie^  that  extent  is  what  the 
party  could  have  exacted  of  the  debtor ;  and  that  is  the  sum 
awarded,  with  interest.  If  the  plaintiff  had  cause  of  action 
against  the  defendant,  he  was  entitled  to  the  verdict  for  the 
principal  sum  and  interest. 

5th.  It  is  further  urged  that  the  complaint  avers  that  the 
defendant  wrongfully  permitted  the  debtor  to  escape  and  go 
at  large  out  of  his  custody.  There  was  no  proof  that  the  de- 
fendant was  assenting  to  or  knowing  of  the  going  off  the  liber- 
ties by  the  debtor.  The  proof  is  that  the  defendant  was  away 
from  the  liberties,  and  that  the  transgression  of  the  debtor  was 
but  little  more  than  momentary,  for  a  short  distance,  and  with- 
out the  knowledge  of  the  sheriff.  It  is  now  urged  that  the 
complaint  is  for  a  voluntaiy  escape,  which  the  proofs  do  not 
make  out,  and  that  the  motion  for  a  nonsuit,  based  upon  that 
ground,  should  have  been  granted.  If  the  old  rules  of  plead- 
ing and  the  old  distinctions  of  causes  and  kind  of  action  still 
maintained,  this  might  be  so.  But  the  former  have  been  for 
some  time  supplanted,  and  the  last  Code  brings  into  one  phrase 
all  causes  of  action  for  an  escape.  Its  language  is :  "  Where  a 
prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large  beyond  the 
liberties  of  the  jail,,  without  the  assent  of  the  party  at  whose 
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instance  he  is  in  custody,  the  aberijBE  is  answerable  therefor  in 
an  action  against  him."  (§  158i)  The  cause  of  action  is  sim- 
ply the  going  or  being  at  large  beyond  the  liberties.  Whether 
negligently  or  voluntarily  on  the  part  of  the  sheriff  matters 
not,  either  with  the  cause  of  action  or  the  form  of  it.  The 
existence  of  that  fact  gives  the  right  to  an  action.  If  the 
complaint  fully  apprises  the  defendant  that  such  is  the  .dause 
of  action  relied  upon,  it  is  enough.     It  does  here. 

Otli.  It  is  clafmed  that  the  fact  of  the  insolvency  of  the 
debtor  is  a  defense  to  the  sheriff.  This  was  so  at  common  law, 
perhaps.  (Patterson  v.  Westervelt^  17  Wend.  543.)  Here, 
again,  we  are  under  the  Code,  §  158,  subd.  2 :  "If  th§  prisoner 
was  in  custody  by  virtue  of  any  other  mandate,  after  judgment, 
the  sheriff  is  answerable  for  the  debt,  damages  or  sum  of 
money  for  which  the  prisoner  was  committed."  The  facts  of 
the  case  bring  it  within  this  clause. 

7th.  The  debtor  gave  a  bond  as  administrator.  Parker  was 
one  of  the  sureties.  It  seems  that  a  creditor  of  the  estate  got 
judgment  on  the  bond  against  Parker.  Parker  furnished 
money  to  his  counsel,  with  the  understanding  and  for  the  pur- 
pose of  buying  the  claims  against  the  administrator,  and  on 
the  payment  of  the  money  the  claims  were  assigned  to  the 
plaintiff  in  this  action.  On  that  state  of  facts  the  defendant 
moved  for  a  nonsuit,  on  the  ground  that  the  claim  was  extin- 
guished ;  and  we  think  that  the  nonsuit  was  properly  refused. 
The  defendant  also  requested  the  court  to  leave  it  to  the  jury 
whether  Parker  paid  the  claims  of  any  of  them  before  they 
were  assigned,  and  to  direct  the  jury  that  if  they  so  found, 
that  as  to  such  claims  the  decree  was  satisfied.  We  think  that 
the  testimony  is  too  plainly,  to  the  result,  that  the  purpose 
and  action  of  Parker  was  to  obtain  an  assignment  of  the 
claims,  and  not  to  pay  them,  to  warrant  a  verdict  otherwise. 

8th.  Two  of  the  attachments  were  issued  and  two  arrests 
made  before  the  new  Code.  It  is  claimed  that  it  does  not 
apply  to  those  cases.  But  the  issuing  of  process  and  the  arrests 
were  not  the  cause  of  action.  The  going  off  the  liberties  gave 
the  right  of  action.     That  arose  after  the  new  Code. 
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This  is  a  hard  case  for  the  defendant.  We  would  not  have 
been  sorry  had  we  found  that  he  had  a  legal  defense  to  this 
action,  and  a  point  well  taken  for  a  new  trial.  We  have  found 
none. 

The  judgment  should  be  affirmed. 
-  All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


John  Loftus,  Administrator,  etc.,  Appellant,  v.  The  Union 
Febey  Company  of  Brooklyn,  Eespondent. 

While  a  ferry  company  is  bound  to  use  the  strictest  diligence  in  providing 
suitable  and  safe  accommodation  for  landing  passengers  from  its  boats,  it 
is  not  bound  to  so  provide  against  any  possibility  of  danger  that  they  can 
meet  with  no  casualty. 

Defendant  landed  passengers  from  its  ferry  boats  by  means  of  a  float  or 
bridge,  between  each  side  of  which  and  the  adjoining  pier  was  a  space  of 
from  eight  to  twelve  inches,  left  for  the  movement  of  the  bridge  under 
xte  action  of  the  tide  and  the  impact  of  the  boats  on  entering  the  slip.  On 
each  side  was  a  guard,  with  a  sill  along  the  outer  line  of  the  passage. way 
rising  sis  or  eight  inches  from  the  floor  of  the  bridge  which  was  spanned 
by  an  arched  rail,  at  the  center  about  three  feet  above  the  sill,  supported 
by  stanchions  in  the  sill  about  six  feet  apart.  Between  the  sill  and  this 
rail  was  another  rail  twenty  or  twenty-two  inches  above  and  parallel  with 
the  sill.  Plaintiff's  intestate,  a  child  six  years  old,  while  leaving  one  of 
defendant's  boats,  in  passing  over  this  bridge,  fell  through  one  of  the 
openings  in  the  guard  into  the  water  and  was  drowned.  In  an  action  to 
recover  damages  it  appeared  that  the  bridge  had  been  constructed  five  or 
six  years  before  the  accident  and  was  similar  to  bridges  at  other  ferries 
of  the  defendant  over  which  millions  of  people  passed  annually  and  no 
similar  accident  had  previously  happened.  Held,  that  defendant  was  not 
chargeable  with  any  actionable  negligence ;  and  that  a  verdict  for  plaint- 
iff was  properly  set  aside. 

(Argued  February  28, 1881 ;  decided  March  8, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  14, 
1880,  which  reversed  an  order  denying  a  motion  for  a  new 
trial  and  granted  a  new  trial.     (Reported  below,  22  Hun,  33.) 
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This  action  was  brought  to  recover  damages  for  alleged  oeg- 
ligence  causing  the  death  of  James  M.  Lof tus,  plaintifPn  intes- 
tate. 

The  facts  are  set  forth  suflSciently  in  the  opinion. 

Charles  J.  Patterson  for  appellant.  He  who  has  what  iS 
more  than  ordinarily  dangerous  must  use  more  than  ordinary 
care  to  prevent  injury  to  others  thereby.  (1  Thompson  on 
"Negligence,  238;  Morgan  v.  Cox^  22  Miss.  373;  VasUe  v. 
Duryea^  2  Keyes,  169.)  The  fact  that  the  opening  was  adja- 
cent to  the  passage-way,  and  that  it  was  concealed  f ix)m  the  view 
of  a  person  thereon,  imposed  upon  defendant  the  duty  of  addi- 
tional caution.  {Totten  v.  Phipps^  52  N.  Y.  354 ;  Pickard  v. 
Smith,  100  C.  L.  [10  C.  B.  K  S.]  470;  Chapman  v. 
Jiothwellj  96  id.  [El.,  Bl.  &  EL]  168 ;  Johnson  v.  Bruner,  61 
Penn.  St.  58 ;  Indermauer  v.  Dames,  L.  R.,  1  C.  P.  274 ; 
S.  C  affirmed,  L.R.,  2  C.  P.  311;  Chicago  y.  Major,  18 
111.  338;  Badway  v.  Briggs,  37  K  Y.  256.)  Persons 
maintaining  openings  adjacent  to  or  upon  traveled  ways  are 
held  absolutely  responsible  for  all  injuries  caused  thereby  to 
others  using  care.  {Barnes  v.  Ward,  6  Man.,  Gr.  &  Scott, 
3S2;  9  C.  B.,  E.  C.  L.  418;  14  Jurist,  434;  Copland  v. 
Ilardigham,  3  Campb.  398 ;  Jarvis  v.  Dean,  3  Bing.  [11  E. 
C.  L.]  447;  S.  C.  affirmed,  11  J.  B.  Moore  [22  E.  C.  L.],  354; 
Beck  V.  Carter,  68  K  Y.  283 ;  Temperance  Rail  v.  GUes,  33 
K  J.  Law,  260;  Sexton  v.  ZeU,  44  N.  Y.  430;  HulheHY. 
iV".  Y.  a  JR.  JR.,  40  id.  145.)  The  fact  that  many  little  chil- 
dren were  among  the  great  numbers  who  thronged  the  passage 
was  reason  for  providing  better  protection.  Increased  care  is 
always  due  from  a  carrier  to  a  young  child.  (Sheridan  v.  B. 
(&  N,  R.  JR,,  36  N.  Y.  39;  Smith  v.  WUson,.  SI  How.  272; 
2  Wait's  Act.  and  Def.  96 ;  Bazman  Case]  50  N.  Y.  60  ;  79 
id.  469;  N,  J.  JR.  B,  v.  Palmar,  33  N.  J.  Law,  93.)  The 
duty  of  extraordinary  care  also  resulted  from  the  defendant's 
relation  as  common  carrier  of  passengers.  {Payne  v.  Gt. 
JVorth.  JR,  B.,  2  Foster  &  Fin.  619;  Withers  v.  N.  K.  R.  B. 
27  L.  J.  [Exch.]  417;  Bird  v.  Gt.  North.  B.  B.,  28  id.  417; 
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Richardson  v.  Gt  E.  E.  R.,  L.  K.,  10  C.  P.  490;  Knight  y. 
PorUand  S.  <&  P.  R.  R,  56  Me.  234 ;  Weston  v.  iT.  Y.  K  R. 
R.y  73  N.  T.  595 ;  38  Mich.  517.)  Defendant  was  bound  to  pro- 
vide a  safe  landing.  {Hoffman  v.  N.  T.  C.  R.  R.,  75  N.  T. 
605 ;  Weston  v»  iV^.  T.  EL  R.  R,,  73  id.  595.)  Defendant  was 
tound  to  provide  all  protection  against  this  danger  which  would 
suggest  itself  to  a  very  careful  person  having  his  mind  bent 
upon  protecting  young  children  from  falling  into  the  opening. 
(Abb.  Trial  Evidence,  591;  Bevier  v.  i>.  (&  IL  C.  Co., 
13  Hun,  254.)  The  question  as  to  the  suificiency  of  the 
hog  frame  as  a  guard  is,  upon  its  face,  a  question  of 
fact  {StachiJ^  Case,  79  K  Y.  464;  Weber's  Case,  58  id. 
451;  Ernsts  Case,  35  id.  9;  Leishman  v.  Z.  B,  cfe  S.  C. 
Rway,  23  L.  T.  [N.  S.]  712;  Fisher's  Ann.  Dig.  1871,  p. 
242;  D.  Z.  d&  TF.  R.  R.  v.  Napley,  90  Penn.  St.  135.) 
Whether  the  defendant  had  performed  its  obligation  to 
guard  the  opening  with  such  care  as  it  was  bound  to  exer- 
cise, was  a  question  of  fact  for  the  jury.  {Gamp  v.  Wood,  76  ^. 
Y.  92 ;  Hiia>ert  v.  i^T.  T.  C  R.  R.,  40  id.  145 ;  Slattern  v.  Sta- 
pies,  59  Me.  94 ;  Brockway  v.  LascaUa,  1  Edm.  138 ;  Simeon 
V.  Z.  G,  0,  Co.,  L-  E.,  8  C.  P.  390;  Lax  v.  Darlington,  L. 
R,  5  Exch.  28  ;  Nicholson  v.  Z.  cfe  T.  R.  R.,  3  Hurlst.  &  C. 
533 ;  Zongmore's  Case,  19  C.  B.  [N.  S.]  183 ;  Martin  v.  G. 
N.  R.  R.,  16  C.  B-  179.)  Defendant  was  obliged  not 
only  to  use  its  own  best  skill  and  judgment  to  protect  its 
passengers,  but  it  was  bound  to  avail  itself  of  the  skill 
of  others  and  provide  the  best  guard  tliat  was  in  practical 
use  anywhere.  {CaldweU  v.  N.  J.  S.  Co,,  47  N.  Y.  282  ;  Stein- 
weg  V.  Erie  R.  R,,  43  id.  126 ;  Bevier  v.  B.  c&  U.  C.  Co,, 
13  Hun,  258;  Unger  v.  Forty-second  Street  R.  R.,  51  N. 
Y.  497.)  Defendant  was  bound  to  use  the  utmost  diligence 
to  maintain  order  among  its  passengers  and  prevent  injury 
to  one  by  another.  {Putnam  v.  Broadway  R,  R,,  55  N.  Y. 
108;  Flint  v.  Nor,  <&  T,  T,  T,  Co,,  34  Conn.  554;  PiUsbg. 
R,  R.  V.  Hinds,  53  Penn.  St.  512;  Same  v.  PUlow,  76 
id.  510;  N,  0.  R.  R.  v.  Burlce,  53  Miss.  200;  Holly  v.  At- 
lanta  aSL  R.  R,  7  Ga.  460 ;  Goddard  v.  Gt.  T.  R,  R.,  57  Me. 
SicKELS  —  Vol.  XXXIX.        58 
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202;  He/idricks  v.  Sixth  Ave.  J?.  i2.,  12  J.  &  S.  8;  Leading 
article,  10  Ont.  L.  J.  41.)  The  fact  that  the  accident  never 
happened  before  is  immaterial  in  thi&  case.  *{Lonff morels  Cdse^ 
19  C.  13.  [K  S.]  183;  Lewis  v.  Smith,  107  Mass.  3M;  Tern- 
perance  Ilall  v.  Giles,  33  L.  J.,  260 ;  WUson  v.  City  of 
Syracuse,  21  Hun,  411.)  The  child  not  having  been  guilty 
of  any  thing  which  would  be  negligence  in  an  adult,  the  ques- 
tion as  to  whether  his  mother  was  negligent  is  not  in  the  case. 
{McGqrry  v.  Loomis,  63  N.  Y.  105.)  She  had  a  right  to  as- 
sume that  the  defendant  had  made  the  bridge  safe.  {Newsoii 
V.  JSr.  T.  a  R.  i?.,  29  N.  Y.  383 ;  Weed  v.  Vil  of  BaUston, 
76  id.  329 ;  iT.  J.  E.  R.  v.  Palmer,  33  N.  J.  Law,  90.) 
Whether  it  was  negligence  to  allow  the  child  to  go  in  advance 
of  her,  under  the  circumstances,  was  matter  of  fact  for  the 
jury.  {Tetter  v.  N.  Y,  <&  Harlem,  2  Abb.  Ct.  of  App.  Dec. 
458;  Ihl  V.  Forty-Second  St  R.  R,,  47  N.  Y.  317;  Cosgrove 
V.  Ogden,  49  id.  255 ;  McGarry  v.  Loomis,  63  id.  105.) 

B.  D,  SiUim^n  for  respondent.  PlaintiflE  must  affirma- 
tively prove  that  there  was  no  negligence  on  the  part  of  the 
deceased  or  of  the  person  having  him  in  charge.  {Deyo  v.  N. 
Y.  Cent.  R.  R.  Co,,  34  N.  Y.  9 ;  Reynolds  v.  N.  Y.  Cent. 
R.  R.  Co.,  58  id.  250 ;  Thurher  v.  Harlem,  etc.,  R.  R.  Co., 
60  id.  333 ;  JVaite  v.  North-eastern  R.  R.  Co.,  5  Jur.  [N.  S.] 
936.)  Defendant  was  not  an  insurer  of  the  safety  of  plaintifPs 
intestate,  but  was  only  bound  to  provide  accommodations  for 
the  landing  of  its  passengers  which  were  reasonably  safe  and 
sutficient  when  used  in  a  reasonable  way.  {Rigg  v.  Manchester, 
etc.,  R.  R.  Co.,  12  Jur.  [N.  S.]  525 ;  Cor^iman  v.  Eastern  Co, 
R,  R.  Co.,  4  H.  &  K.  781 ;  Crafter  v.  Metropolitan  R.  R. 
Co.,  L.  R,  1  C.  P.  300 ;  Blackburn  v.  London  R.  R.  Co.,  17 
W.  E.  769 ;  Lay  v.  Midland  Rway  Co.,  30  L.  T.  529 ;  Bvgan 
v.  Champlain  Tr.  Co,,  56  N.  Y.  1 ;  Clevdamd  v.  N.  Y. 
Stmht.  Co.,  68  id.  306,  309;  Crocheron  v.  NoHh  Shore 
Staien  Island  R.  R.  Co.,  56  id.  656  ;  Hegemcm  v.  Western  R. 
R.,  13  id.  9  ;  Caldwell  v.  N.  J.  Stmht.  Co.,  47  id.  282  ;  Crafter 
V.  MctropollUin  Rway  Ca,  L.  R.,  1  C.  P.  300 ;  Lay  v.  Mid- 
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land  B^ way  Co.^  30  L.  T.  529 ;  Blachnan  v.  Londofiy  etc.^  li. 
Co.,  17  Wkly.  Rep.  769 ;  Gomman  v.  Eastern  Counties  R.  Co.^ 
4  Hurlst.  &  N.  781 ;  Olevelamd  v.  N.  Y.  Stmht  Co.,  68  N. 
Y.  806.) 

Andrews,  J.  The  charge  of  negligence  is  based  solely  upon 
the  alleged  insufficiency  of  the  guard  on  the  side  of  the  bridge 
or  float  adjoining  the  passage-way  for  passengers  going  upon 
or  leaving  the  ferry-boat.  It  is  not  claimed  that  the  bridge 
was  not  in  other  respects  properly  constructed.  It  did  not  fill 
the  entire  space  between  the  piers.  On  each  side  there  was  a 
space  open  to  tiie  water  of  from  eight  to  twelve  inches  between 
the  bridge  and  the  adjoining  pier.  This  space  was  left  for  the 
movement  of  the  bridge  caused  by  the  tides  and  the  impact 
of  the  boat  on  entering  the  slip.  The  guard  was  a  frame  of 
wood  constructed  by  laying  a  sill  lengthwise  of  the  bridge 
along  the  outer  line  of  the  passage-way  and  rising  six  or  eight 
inches  above  the  floor  of  the  bridge,  and  spanned  by  an  arched 
rail  extending  from  end  to  end,  which  at  the  center  was  about 
three  feet  above  the  sill,  with  stanchions  in  the  sill  about  six 
feet  apart,  and  intermediate  the  sill  and  the  arched  rail  was 
another  .rail  parallel  with  the  sill  and  ibout  twenty-two  inches 
above  it.  This  left  a  space  in  the  guard  above  the  sill  six  feet 
wide  and  twenty-two  inches  high.  The  bridge  was  constructed 
five  or  six  years  before  the  accident,  and  was  similar  to  the 
bridges  at  the  other  ferries  of  the  defendant.  It  was  conceded 
on  the  trial  that  over  forty  millions  of  people  passed  annually 
over  the  defendant's  ferries,  and  until  the  occurrence  in  ques- 
tion no  accident  had  happened  from  any  person  falling  or  get- 
ting through  the  spaces  in  the  guard.  The  intestate  was  a 
child  six  years  old.  On  the  evening  of  July  3,  1878,  the  in- 
testate's mother  with  her  two  children  (the  youngest,  an  infant, 
nineteen  months  old),  entered  the  defendant  s  ferry-boat  at 
Brooklyn  to  go  to  New  York,  and  on  reaching  the  New  York 
side  of  the  river,  after  the  boat  had  been  secured  and  after 
most  of  the  other  passengers  had  left  the  boat,  she  started 
with  her  children  to  pass   over  the  bridge.     The   intestate 
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walked  in  front  of  or  near  his  mother,  who  had  the  other 
child  in  her  anns.  In  some  manner  not  clearly  explained, 
the  boy  fell  into  or  got  through  the  opening  in  the ,  gaard, 
and  falling  into  the  water  between  the  bridge  and  the 
pier,  was  drowned.  The  evidence  perhaps  justifies  the  infer- 
ence that  the  cliild,  frightened  and  startled  by  the  boisterous 
noise  and  the  running  of  two  other  boys  who  were  leaving  the 
boat,  tripped  or  stumbled  over  the  sill,  and  falling  toward  the 
pier,  was  precipitated  into  the  water. 

We  think  this  case  is  governed  by  the  cases  of  Dougan  v. 
Champlain  Trans,  Co.  (56  N.  T.  1),  Crocheron  v.  North 
Shore  Staten  Island  Ferry  Co.  (id.  656),  and  Cleveland  v. 
New  Jersey  Steamloat  Co.  (68  id.  306). 

The  defendant  was  bound  to  provide  suitable  and  safe  ac- 
commodations for  the  landing  of  passengers.  The  rule  of 
the  strictest  diligence  in  this  respect  is  the  only  one  con- 
sistent with  a  due  regard  to  the  value  of  human  life  and 
with  the  relation  which  the  defendant  assumes  to  the  pub- 
lic. But  the  rule  does  not  impose  upon  the  defendant  the 
duty  of  so  providing  for  th^  safety  of  passengers,  that  they 
shall  encounter  no  possible  danger,  and  meet  with  no  casu- 
alty, in  the  use  of  the  appliances  provided  by  it.  It  was 
possible  for  the  defendant  so  to  have  constructed  the  guard, 
that  such  an  accident  as  this  could  not  have  happened; 
and  this,  so  far  as  appears,  could  have  been  done  without  un- 
reasonable expense  or  trouble.  If  the  defendant  ought  to  have 
foreseen  that  such  an  accident  might  happen,  of  if  such  an  ac- 
cident could  reasonably  have  been  anticipated,  the  omission  to 
provide  against  it  would  be  actionable  negligence.  But  the 
facts  rebut  any  inference  of  negligence  on  this  ground. 
The  company  had  the  experience  of  years,  certifying  to  the 
sufficiency  of  the  guard.  That  it  was  possible  for  a  cliild  or 
even  a  man  to  get  through  the  opening  was  apparent  enough. 
But  that  this  was  likely  to  occur  was  negatived  by  the  fact 
that  multitudes  of  persons  had  passed  over  the  bridge  without 
the  occurrence  of  such  a  casualty.  If  the  structure  was  in- 
trinsically insecure,  the  fact  that  it  had  been  used  without  in- 
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jury  before  this  would  not  exempt  the  company  from  responsi- 
bility, when  an  accident  did  happen  from  its  defective  condi- 
tion. The  guard  was  concededly  sufficient  for  grown  people. 
A  small  child  might  more  easily  get  through  the  opening  than 
a  man,  but  small  children  are  usually  in  charge  of  parents  or 
guardians ;  and  this  is  entitled  to  some  weight  in  determining 
the  question  of  the  company's  negligence.  We  think  the  ex- 
emption of  the  defendant  in  this  case  rests  upon  the  fact 
which  we  think  clearly  appears  as  an  inference  from  the  other 
facts,  that  the  company  had  no  reason  to  apprehend  an  acci- 
dent like  this,  and  that  the  arrangements  made  were  such  as 
experience  had,  up  to .  that  time,  shown  to  be  safe  and  suit- 
able, ^nd  sufficient  to  meet  the  requirements  of  its  duty.  The 
line  which  separates  a  pure  misda venture  resulting  in  injury, 
for  which  no  one  is  responsible,  from  accidents  creating  responsi- 
bility, by  reason  of  negligence,  is  often  narrow  and  difficult  to 
be  drawn ;  but  we  think  the  casualty  in  this  case  is  of  the 
former  and  not  of  the  latter  class.  It  results  from  these  views 
that  the  defendant  was  not  liable,  and  that  the  verdict  was 
properly  set  aside.  The  order  of  the  General  Term  should  be 
affirmed  and  judgment  absolute  ordered  for  the  defendant  on 
the  stipulation. 

All  concur,  except  Rapaxlo,  J.,  absent. 

Order  affirmed  and  judgment  accordingly. 


William  W.  Rider,  Appellant,  v.  John  H.  Baglet,  Jr.,  im- 
pleaded, etc.,  Respondent. 

By  the  appointment  of  a  receiver  in  a  foreclosure  suit  the  plaintiff  obtains 
an  equitable  lien  only  upon  the  unpaid  rents ;  until  such  appointment, 
tlie  owner  of  the  equity  of  redemption  has  a  right  to  receive  the  rents 
and  cannot  be  compelled  to  account  for  them. 

II  geems  that,  assuming  the  court  has  power  to  compel  such  owner  to  pay 
the  rents  to  the  receiver  after  his  appointment,  the  exercise  of  the  power 
is  in  the  discretion  of  the  court,  and  so  not  reviewable  here. 

So,  also,  where  fraud  or  contempt  upon  the  Supreme  Court  is  charged  upon 
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the  owner,  in  receiving  rents  with  knowledge  of  the  pendency  of  an  ap- 
plication for  a  receiver,  it  is  for  that  court  to  deal  with  it,  and  its  action 
in  that  respect  is  not  subject  to  review  by  this  court 

(Argued  March  1, 1881 ;  decided  March  8,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  November  23, 
1877,  which  afHrmed  an  order  made  at  a  Special  Term,  deny- 
ing the  motion  of  the  plaintiff  that  the  defendant,  "  John  H. 
Bagley,  Jr.,  pay  or  deliver  over  to  James  T.  Olwell,  receiver 
appointed  herein,  the  rents  and  securities  collected  and  received 
by  himself,  or  his  agent  or  agents,  of  Nichols  &  Pennoyer,  or 
either  of  them,  for  rent  of  the  premises  described  in  the  com- 
plaint as  the  dock  property,  or  the  equivalent  of  such  rent  or 
securities  in  money."  .  (Reported  below,  12  Hun,  17.) 

This  action  is  brought  by  the  plaintiff  to  foreclose  two  mort- 
gages executed  by  the  defendants,  David  Vrooman  and  wife, 
on  lands  in  Athens,  Greene  county. 

The  complaint  alleged  that  the  mortgaged  premises  were 
insufficient  to  pay  the  mortgages,  after  payment  of  the  prior 
valid  liens  thereon ;  that  Vrooman  and  all  pei'sons  personally 
liable  for  the  mortgage  debt  are  insolvent ;  and  that  the 
plaintiff  has  not  adequate  security  for  his  debt ;  that  Vrooman 
had,  about  six  months  pre\'ious,  been  adjudicated  a  bankrupt 
under  the  laws  of  the  United  States ;  and  that  the  defend- 
ant, John  II.  Bagley,  Jr.,  was  his  assignee  in  bankruptcy,  and, 
as  such  assignee,  and  by  virtue  of  an  alignment  in  bankruptcy 
to  him,  he  was  invested  with  all  of  the  mortgaged  premises 
and  the  equity  of  redemption  thereof;  that  the  defendants, 
Nichols  &  Pennoyer,  are  in  possession  of  the  premises  de- 
scribed in  the  mortgage,  under  leases  to  them  by  Vrooman. 

The  complaint  asked,  among  other  things,  "  that  a  receiver 
of  the  Vents  and  profits  of  all  the  mortgaged  premises  men- 
tioned in  said  mortgage  to  said  plaintiff  be  appointed  by  this 
court  during  the  pendency  of  this  action." 

No  answer  or  demurrer  to  the  complaint  was  interposed  by 
any  of  the  defendants. 
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Judgment  of  foreclosure  was  granted  on  the  17th  day  of 
February,  1875 ;  at  the  same  time  and  place  an  order  appoint- 
ing James  T.  01  well  receiver  was  granted.  The  motion  for 
the  receiver  was  made  on  the  15th  February;  Bagley  appeared 
by  counsel  and  asked  for  a  postponement,  which  was  granted 
until  .the  17th.  On  the  16th  Bagley  collected  rents,  which 
are  those  in  question.  The  receiver's  bond  was  approved  and 
tiled  the  19th  of  February.  A  copy  of  the  order  appointing 
the  receiver  was  served  on  Mr.  Bagley  March  8, 1875. 

J.  A.  Griswold  for  appellant.  The  court  had  power  to 
order  the  repaymeirt,  by  Bagley  to  the  receiver,  of  the  rents 
Qollected,  to  reimburse  the  plaintiff  for  the  consequence  of  the 
delay  caused  by  Bagley  in  postponing  the  motion  for  an  order 
appointing  a  receiver.  {Bank of  TJtica\,  French^  3  Barb.  Ch. 
294-303;  Furguson  v.  Kendall,  id.  620;  Bankqf  PUttahurg 
V.  PUtt,  1  Pai.  464 ;  Thomas  on  Mortgages,  304.)  The  pro- 
ceeding by  defendant  was  very  near  a  contempt  of  court,  for 
which  the  plaintiff  might  have  been  compensated.  {Oahom  v. 
Tenant,  14  Ves.  136;  Hull  v.  Thomas  et  al.,  3  Edw.  Ch. 
236-8.)  This  plaintiff  had  the  right,  at  any  time  after  action 
commenced,  to  an  injunction  enjoining  this  defendant  from 
collecting  these  rents,  that  they  might  be  applied  to  pay  the 
mortgage  debt.  {Post  v.  Dorr,  4  Edw.  Ch.  412 ;  Aster  v. 
Turner,  11  Pai.  436 ;  Howard  v.  Ripley,  10  id.  43 ;  Clarh  v. 
Bradbury,  3  Keyes,  15,  16;  Vam^  Alstyne  v.  CooJc,  25  N.  Y. 
495-6 ;  Baker  v.  Townsend,  31  id.  637-8  ;  Avgustine  v.  Mc- 
Farlane,  U.  S.  Dist.  Ct.  in  Bankruptcy,  1  ]!^'.  Y.  Weekly  Dig. 
318 ;  Post  V.  Dorr,  4  Edw.  Ch.  412 ;  Hays  v.  Dickson,  9  Hun, 
227.)  The  owner  of  the  equity  of  redemption  having  delayed 
the  proceedings  for  the  appointment  of  a  receiver,  so  that  he 
could  and  did  collect  the  rents  before  the  receiver  was  ap- 
pointed, may  be  directed  to  pay  the  rents  received  by  him,  or 
so  much  as  is  necessary  to  pay  the  deficiency.  (Thomas  on 
Mortgages,  304;  Bank  of  Plattshurg  y.  Piatt,  1  Pai.  464; 
Bank  of  Utica  v.  French,  3  Barb.  Ch.  293 ;  Furguson  v.  Kim- 
hall,  id.  616.)    The  claim  made  by  the  defendant,  that  because 
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he  was  an  assignee  in  bankruptcy  he  need  not  answer  in  the 
State  court  and  is  not  bound  by  its  action,  though  made  a 
party  and  called  upon  to  answer,  is  untenable,  {£ysler  v.  Gc^y 
13  Alb.  L.  J.  272,  274.) 

J,  A.  HaUock  for  respondent.  The  order  is  not  appealable. 
(Wait's  Pr.  466.;  59N.  Y.  359  :  Wallace  v.  CasUe,  68  id.  370; 
Eq.  L.  Ins.  Co,  v.  Stevens^  63  id.  341 ;  Dunlqp  v.  Patterson 
Fire  Ins,  Co,y  74  id.  145 ;  Lawrence  v.  Farley^  73  id.  187.) 
Plaintiff  is  not  entitled  to  the  rents  sought,  because  his  com- 
plaint does  not  demand  them,  and  the  judgment  could  not  (no 
answer  being  interposed),  and  does  not  adjudge  that  the  plaint- 
iff is  entitled  to  them.  (Code,  §§  142,  275 ;  Andrews  v.  Moni- 
laws^  8  Hun,  65  ;  Simon^on  v.  Blake^  12  Abb.  331 ;  20  How. 
484.)  Bagley,  assignee  in  bankruptcy  of  David  Vrooman,  was 
the  owner  of  the  land  and  entitled  to  its  possession,  and  to  re- 
ceive the  rents  and  profits  of  it  so  long  as  he  continued  such 
owner,  subject  only  to  the  power  of  the  court  to  appoint  a 
receiver  of  such  rents  and  profits  during  the  pendency  of  such 
action.  {Mitchell  \,  BarUeU,  51  K.  Y.  447;  Ins.  Co.  v.  Std)- 
hins,  8  Pai.  565  ;  5  id.  38  ;  4  Sandf .  Ch.  405 ;  Syracuse  City 
Bk.  V.  Pulhnan^  31  Barb.  201 ;  Comstock  v.  Drohan^  71  N. 
Y.  9 ;  Hayes  v.  Bi^kin^arij  9  Hun,  277 ;  Lockwood  v.  Fawcett^' 
17  id.  147 ;  Schqjield  v.  Doscher^  10  id.  582  ;  Equitable  L.  Ins. 
Soc.  V.  Stevens,  63  N.  .Y.  341 ;  10  Hun,  584 ;  Cook  v.  Grant,  1 
Pai.  407;  ArgaU  v.  Pitts,  7§  N.  Y.  242-3;  Am.  Bridge  Co- 
v.  Ilerdelhack,  4  Wkly.  Dig.  291 ;  4  Kent's  Com.  165.)  Tlie 
receiver  in  a  proper  case  can  only  collect  rents  which  have  not 
been  collected.  (Thomas  on  Mortgages,  300  ;  Mitchell  v.  Bart- 
lett,  51  N.  Y.  447  ;  Astor  v.  Turner,  11  Pai.  430 ;  Clown  v. 
Corley,  5  Sandf.  447  ;  Bowdl  v.  Pipley,  10  Pai.  43 ;  Post  v. 
Bow,  4  Edw.  412;  Zoftsky  v.  Manner,  3  Sandf.  Ch.  69  ;  Ar- 
gall  V.  PiMs,  78  N.  Y.  239.)  In  a  foreclosure  suit,  until  the 
deed  is  delivered,  the  rights  between  the  mortgagor  and  those 
claiming  under  him  as  tenants  are  not  changed.  The  mort- 
gagor or  his  assignee  retained  the  right  of  possession  and  the 
consequent  right  to  receive  the  rents  of  the  mortgaged  prem- 
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ises.  (Thomas  on  Mortgages,  369;33N.  Y.  658;  2  Sandf. 
444;  5  id.  447;  51  N.  Y.  447;  11  PaL436;45  N.  Y.  9^ '.Syra- 
cuse CityBk,  V.  Tollman,  31  Barb.  201,  208.)  The  right  to 
the  rents  "  does  not  result  from  the  relation  of  the  parties, 
but  from  equitable  considerations  alone.  It  is  not  a  matter  of 
strict  right,  and  each  application  is  addressed  to  the  sound  dis- 
cretion of  the  court." '  (Thomas  on  Mortagages,  302 ;  Syra- 
cuse City  Bh.  V.  Tollman,  31  Barb.  201,  208  ;  Bump's  Law 
and  Practice  of  Bankruptcy,  189,  191 ;  U.  S.  Stjitutes,  §§  711, 
4972.)  John  H.  Bagley,  Jr.,  as  assignee  in  bankruptcy  of 
David  Vrooman,  is  not  a  party  to  the  action.  When  sued 
concerning  his  office,  or  the  property  which  he  holds  as  such  . 
officer,  he  should  be  so  designated  in  the  summons.  (Code,  § 
128  ;  Voorhies'  Code  of  1870,  note  ^  to  §  128  ;  1  Arch.  PI.  81  ; 
8  How.  Pr.  83,  84;  1  Wait's  Pr.  470;  MerritUy.  Seaman,  6 
N.  Y.  168,  172 ;  Sheldon  v.  Hoy,  11  How.  11 ;  Worden  v. 
Worthington,  2  Barb.  368;  Root  v.  Price,  22  How.  312;  Off- 
densburg  Bk.  v.  Van  Benris^aer,  6  Hill,  240.) 

Earl,  J.  The  plaintiff  did  not  have  a  strict  legal  right  to 
the  appointment  of  a  receiver.  Whether,  a  receiver  should  be 
appointed  rested  in  the  discretion  of  the  Supreme  Court.  {Syra- 
cuse Bank  v.  Tallman,  31  Barb.  201.)  Assuming  that  that 
court  had  the  power  to  compel  Bagley  to  pay  the  rents  to  the 
receiver  after  he  was  appointed,  it  was  not  obliged  to  exercise 
the  power.  Whether  it  should  exercise  the  power  was  just  as 
much  in  its  discretion  as  the  appointment  of  the  receiver.  But 
until  the  receiver  was  appointed,  Bagley,  as  the  owner  of  the 
equity  of  redemption,  standing  in  the  place  of  the  mortgagor, 
had  the  right  to  receive  the  rents  and  could  not  be  compelled 
to  account  for  them.  By  the  appointment  of  the  receiver  the 
plaintiff  obtained  an  equitable  lien  upon  the  unpaid  rents,  and 
upon  them  only.  (Lofsky  v.  Manjer,  3  Sandf.  Ch.  69  ;  now- 
ell  V.  Ripley,  10  Pai.  43 ;  Astor  v.  Turner,  11  id.  436  ;  Mitchr 
eU  V.  BartleU,  51  N.  Y.  447 ;  Argall  v.  Pitts,  78  id.  242.) 
.  It  matters  not  that  here  the  rents  were  received  by  Bagley 
during  the  pendency  of  the  motion  for  the  receiver.  It  is 
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enough  that  they  were  received  before  the  receiver  was  actu- 
ally appointed  and  before  plaintiff's  equitable  lien  upon  them 
had  attached.  If  Bagley  was  guilty  of  any  fraud  or  contempt 
upon  the  Supreme  Court  in  taking  the  rents  while  he  knew  the 
application  for  a  receiver  was  pending,  it  was  for  that  court  to 
deal  with  such  fraud  or  contempt,  and  its  action  in  respect 
thereto  is  not  subject  to  our  review;. 

The  order  appealed  from  should,  therefore,  be  afltened  with 
costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Order  aflirmed. 


Geobgb  Bassett,  as  Supervisor,  etc.,  Appellant,   v.   Ellen 
Wheeler,  Respondent. 

It  is  competent  for  a  person  against  whom  supplementary  proceedings  for 
the  collection  of  a  tax  have  been  instituted,  ex  parte,  under  the  atatute 
of  J  867  (chap.  861,  Laws  of  1867)  toftove  for  a  dissolution  of  the  order  for 
his  appearance  and  examination  on  the  ground  that  it  waa  improvidently 
granted. 

Where,  «pon  such  motion,  the  question  aa  to  whether  the  person  proceeded 
against  was  a  resident  of  the  county  was  in  dispute,  and  the  evidence  in 
relation  thereto  was  conflicting,  A«2t2,  that  the  question  was  not  review* 
able  here.    (Code  of  CivU  Procedure,  §  1837.) 

(Submitted  March  1,  1881  •;  decided  March  8, 1881.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  October  23, 
1878,  which  reversed  an  order  of  the  County  Court  of  Onon- 
daga county,  denying  a  motion  on  the  part  of  defendant  to  set 
aside  an  order  in  supplementary  proceedingd  for  the  collection 
of  a  tax  granted  ex  parte  under  the  act  chapter  361,  Laws  of 
1867,  by  the  county  judge,  requiring  the  defendant  "  to  appear 
and  answer  concerning  her  property." 

The  facts  appear  suiBciently  in  the  opinion. 

IF".  jP.  OoodeUe  for  appellant.     The  order  granted  for  tlie* 
examination  of  the  respondent  concerning  her  property  wiis 
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proper  and  legal,  the  affidavits  upon  which  it  was  made 
were  sufficient  and  contained  an  adequate  statement  of  facts  to 
authorize  the  granting  of  it.  (Chap.  361,  Laws  of  1867 ;  54 
N.  T.  67.)  The  residence  of  the  respondent  must  be  deemed 
to  have  continued  in  Salina,  until  a  change  is  affirmatively 
shown,  and  the  burden  is  on  respondent  to  show  a  change  or . 
abandonment  of  her  former  residence.  {Matter  of  Nichols^ 
54  N.  Y.  62 ;  laham  v.  Gibhona,  1  Bradf .  69 ;  1  Am.  Lead. 
Cases,  747;  Burroughs  on  Taxation,  215.)  The  affirmative 
proposition  must  be  satisfactorily  shown.  There  must  be  a 
removal  without  any  intention  of  returning.  {Matter  of  Nich- 
ols, 54  N.  Y.  62 ;  Bulkley  v.  Williamson,  3  Gray,  493.)  The 
finding  that  respondent  had  not  in  fact  abandoned  her  residence 
in  Salina  is  the  only  reasonable  conclusion  from  the  evidence. 
(51  N.  Y.  12;  Crawford  v.  Wilson,  4:  Barb.  506;  Cochrane 
V.  AUen,  4  Allen,  177 ;  CadwaUader  v.  Howell  et  al.,  3  Har- 
rison, 138 ;  Matter  of  Fitzgerald,  2  Caines,  319 ;  Matter  of 
Wrigley,  8  Wend.  140.) 

Irving  O.  Vann  for  respondent.  Every  person  shall  be- 
assessed  in  the  town  or  ward  where  he  resides  when  the  assess- 
ment is  made  for  all  personal  estate  owned  by  him.  (R.  S., 
§  2,  art.  1,  tit.  2,  chap.  13,  part  1,  as  amended  by  the  Laws  of 
1851,  chap.  176,  p.  332.)  The  phrase,  "when  the  assessment 
is  made,"  refers  to  the  first  day  of  July.  {Myyatt  v.  Wa^hr 
hum,  15  N.  Y.  316 ;  Clark  v.  Norton,  3  Lans.  484.)  In  case 
any  person  possessed  of  personal  estate  shall  reside  during  any 
year  in  which  taxes  are  levied  in  two  or  more  counties  or 
towns,  his  residence,  for  the  purposes  of  taxation,  shall  be 
deemed  and  held  to  be  in  the  county  and  town  in  which  his 
principal  business  shall  have  been  transacted.  (1  R.  S.  389.) 
On  the  date  of  the  assessment  in  question,  the  defendant  re- 
sided in  the  city  of  New  York.  (BurrUl's  Law  Diet. ;  Phil- 
lips on  Domicile,  13;  EUbers  v.  TJ.  S.  In^.  Co.,  16  Johns.  128 ; 
Crawford  v.  Wilson,  4  Barb.  504;  Bailey  v.  Btcell,  59  id. 
158;  Hvlhert  v.  Green,  41  Vt.  490;  Oregary  v,  Bughee, 
42  id.  480 ;  Alexandria  v.  Hunter,  2  Mun.    228 ;  2  Kent's 
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Com.  431,  note  e  /  Bruce  v.  Hamilton^  2  Bos.  &  Pul.  229, 
note;  Trost  v.  Brisbin^  19  Wend.  11 ;  Hegeman  v.  Fox<^  31 
Barb.  4Y5  ;  Wade  v.  Matkeabn^  4  Lans.  158 ;  Matter  of  Craw- 
ford^ 3  N.  Y.  Leg.  Obs.  76.)  This  makes  her  taxable  upon* 
personal  property  only  in  the  city  of  New  York.  (1  R.  S. 
38?.) 

Danforth,  J.  It  was  shown  by  affidavit  that  a  tax  of 
$83.95  was  levied  in  1876  by  the  board  of  supervisors  of  Onon- 
daga county,  upon  Ellen  Wheeler,'  and  returned  to  the 
county  treasurer  uncollected  for  want  of  goods  and 'chattels. 
In  the  affidavit  she  was  described  as  a  resident  of  the  town  of 
Salina,  and  it  may  be  assumed  that  enough  was  stated  to  give 
the  county  judge  jurisdiction  over  the  matter,  and  authority  to 
issue  an  order  requiring  Miss  Wheeler  "  to  appear  and  answer 
concerning  her  property,"  as  provided  by  chapter  361  of  the 
Laws  of  1867.  The  proceeding  was,  however,  exparte^  and 
it  was  competent  for  her  to  procure  the-  dissolution  of  the 
order  if  improvidently  granted.  Iler  application  was  to  that 
end  and  upon  notice ;  whether  it  should  be  granted  or  not  de- 
pended upon  the  question  whether,  at  the  time  the  tax  was 
imposed,  she  was,  in  fact,  "  a  resident  of  the  county."  It  has 
been  answered  variously.  By  the  county  judge  affirmed,  and 
the  General  Term  denied.  We  cannot  say  there  is  no  evidence 
in  its  support,  but  it  certainly  is  not  all  that  way.  She  was  a 
single  woman  and  of  age ;  at  one  time  she  occupied,  with  her 
own  furniture,  a  room  in  the  house  of  her  mother,  to  whom  she 
paid  board  money.  But  before  the  imposition  of  the  tax  she 
sold  her  furniture,  gave  up  her  room,  and  depending  upon  her 
own  exertions  for  a  livelihood,  procured  employment  in  New 
York,  and  then,  for  the  double  purpose  of  profiting  by  it  and 
at  the  same  time  pursuing  her  musical  education,  went  thither. 
She  left  Salina  with  no  thought  of  returning,  but  with  the  in- 
tention of  remaining  in  New  York  city.  This  was  in  Decem- 
ber, 1875,  and  she  has,  in  fact,  since  that  time  resided  there. 
That  she  could  change  her  residence  and  acquire  a  new  one  is 
not  denied,  and  as  it  is  apparent  that  after  December,  1875, 
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she  had  no  dwelling  or  abode  in  Onondaga  county,  I  am  un- 
able to  sec  how  she  could  do  n^ore  than  she  has  done  to  indi- 
cate her  intention  to  become  a  resident  of  New  York  or  carry 
that  intention  more  completely  into  effect.  There  was  an  in- 
tent to  change  her  residence,  an  actual  removal,  a  new  abode 
taken  and  business  entered  upon.  It  is,  however,  not  neces- 
sary to  pursue  the  inquiry,  for  the  appellant  has  at  most  shown 
that  the  evidence  is  conflicting,  and  the  question  of  fact  de- 
pending thereon  is  not  subject  to  review  in  this  court.  (§  1337, 
Code  of  Civ.  Proc.) 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 

All  concur,  except  Eapallo,  J.,  absent. 

Appeal  dismissed. 


First  National  Bank  of  Meadvillb,   Appellant,  v.   The 

FouBTH  National  Bank  of  New  Yoek,  Respondent. 

« 

Where  an  order  is  made  by  this  court  on  appeal  from  a  judgment,  revers- 
ing the  judgment  with  costs  to  abide  the  event,  and  without  other  limit- 
ation, the  respondent,  if  finally  successful  in  the  action, is  entitled  to  tax 
the  costs  of  the  appeal. 

U.  T.  Co.  v.WhUon  (78  N.  Y.  491),  distinguished. 

First  Nat.  Bank  v.  Fourth  Nat.  Bank  (32  Hun,  563),  reversed. 

(Argued  March  1,  1881 ;  decided  March  8,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  affirming  an  order  of  Spe- 
cial Term  which  directed  the  readjustment  of  costs  in  this  action 
as  taxed  by  the  clerk,  by  striking  therefrom  allowances  of 
costs  on  appeal  to  this  court.    (Reported  below,  22  Hun,  563.) 

Plaintiff  obtained  judgment,  which  was  affirmed  on  appeal 
to  the  General  Term,  but  it  and  the  judgment  of  the  General 
Term  was  reversed  on  appeal  to  this  coui:t  "  with  costs  to  abide 
the  event."  (77  N.  T.  320.) 

A  new  trial  was  had  and  plaintiff  was  again  successful ; 
the  clerk  allowed  and  taxed  the  costs  of  the  appeal  to  this 
court. 
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George  A.  Black  for  appellant.  Plaintiff  was  entitled  to 
the  costs  as  taxed  by  the  clerk.  (Old  Code,  §  306 ;  Union 
Trust  Co.  V.  Whiton,  17  Hun,  593 ;  78  N.  T.  491 ;  Bowell 
V.  VanSu;l€7i,  4  Abb.  N.  C.  1,  2.) 

David  J,  S.  Wilcox  for  respondent.  Plaintiff  had  no 
statutory  right  to  the  costs  claimed.  They  were  entirely  in  the 
discretion  of  this  court.  (Code  of  Procedure,  §  306.)  This 
court  so  exercised  its  discretion  in  the  judgment  of  reversal, 
that  plaintiff  cannot  recover  costs  of  the  appeal  to  it.  (Code 
of  Procedure,  §  303 ;  Howell  v.  Va/n  Siclen^  8  Bun,  524 ; 
affirmed,  70  N.  T.  595  ;  Cochran  v.  Gottwald,  8  J.&  S.  442; 
Union  Trust  Co.  v.  Whiton^  17  Hun,  593 ;  Southwick  v. 
First  Nat.  Bank  of  Memphis,  9  N.  Y.  Weekly  Digest,  520 ; 
Isaacs  V.  N.  T.  Plaster  Works,  4  Abb.  N.  C.  4.)       , 

Andrews,  J.  The  plaintiff  is  entitled  to  tax  the  costs  of 
the  appeal  to  this  court.  The  first  judgment  was  reversed, 
with  costs  to  abidfe  the  event.  The  event  of  the  new  trial  was 
the  circumstance  which  was  to  determine  which  party  should 
recover  the  costs  of  the  appeal.  The  order  did  not  limit  the 
recovery  of  costs  to  the  prevailing  party  on  the  appeal,  in  case 
he  sliould  finally  succeed  in  the  action.  Appeals  are  often 
taken  for  technical  errors  which  do  not  affect  the  merits,  and 
although  the  appellant  is  successful,  the  effect  of  such  appeals 
in  many  cases  is  simply  to  protract  and  increase  the  expense 
of  the  litigation.  There  is  generally  no  injustice  in  award- 
ing costs  on  the  appeal  to  the  party  who  shall  finally  recover; 
It  is  conceded  that  the  plaintiff  is  entitled  to  tax  the  costs  of 
both  trials.  This  is  the  undoubted  practice,  although  the  first 
judgment  in  his  favor  was  erroneous.  In  analogy  he  should  be  al- 
lowed to  tax  the  costs  gf  the  appeal.  We  have  often  limited  the 
recovery  of  costs  on  appeal  to  one  of  the  parties,  but  where  the 
order  reversing  a  judgment  and  granting  a  new  trial  is  made 
with  costs  to  abide  the  event,  without  other  limitation,  we  under 
stand  that  the  party  finally  succeeding  in  the  action  is  entitled 
to  tax  them.  This  construction  was  put  upon  a  similar  order 
in  Koon  v.  Thurman  (2  Hill,  357.)    In  Union  Ti^ust  Co.  v. 
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Whiton  (78  N.  T.  491),  we  refused  to  interfere  with  the  con- 
struction ^ven  by  the  General  Term  of  the  first  department 
to  its  own  order.  The  question  here  is  as  to  the  construction 
of  our  order.  The  order  of  the  Special  and  (General  Terms 
should  be  reversed  and  the  taxation  by  the  clerk  should  be 
affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Ordered  accordingly. 


VraoiNiA  N.  Taylor,  as  Executrix,  etc.,  Appellant,  v.  Thomas 
L.  Wing,  Impleaded,  etc.,  Respondent. 

In  an  action  to  foreclose  two  mortgages,  it  appeared  that  there  was  a  prior 
mortgage  upon  the  premises,  the  beneficiary  owner  whereof,  in  pursaance 
of  an  agreement  under  which  a  fourth  mortgage  was  executed  and  ac- 
cepted, coTenanted  that  said  mortgage  should  have  priority  of  lien  over 
his  mortgage,  as  if  it  had  been  previously  executed  and  recorded.  The 
lien  of  the  first  mortgage  was  subsequently  diBcharged.  Hdd,  that  the 
covenant  did  not  give  the  fourth  mortgage  a  priority  of  lien  over  plaint- 
iff's mortgages  ;  that  the  intent  of  the  parties  to  the  agreement  under 
which  the  fourth  mortgage  was  taken  was  not  to  place  that  mortgage 
ahead  of  plaintiff's  mortgages,  or  to  give  its  owner  an  interest  in  the  first 
mortgage,  but  simply  that  the  liens  prior  to  the  fourth  mortgage  should 
only  be  the  amount  of  plaintiff^s  mortgages;  and  that  the  agreement  was 
fully  satisfied  by  a  discharge  of  the  first  mortgage. 

It  was  stipulated  in  plaintiff's  mortgages  which  were  executed  prior  to  the 
passage  of  the  act  (chap.  538,  Laws  of  1879)  reducing  the  rate  of  inter- 
est to  six  per  cent,  tliat  the  principal  sum  should  bear  interest  at  seven 
per  cent  until  paid.  By  the  decision  and  judgment  entered  thereon,  in- 
terest was  directed  to  be  paid  on  the  amount  found  due,  from  the  date  of 
the  decision,  at  the  rate  of  seven  per  cent.  Held,  error ;  that  after  entry 
of  judgment  the  mortgages  were  merged  therein,  and  there&fter  plaintiff 
was  entitled  to  interest,  not  by  virtue  of  the  mortgages,  but  of  the  judg- 
ment i^nd  so,  that  the  interest  should  have  been  at  the  lawful  rate. 

Taylat^y.  Wing  (23  Hun,  233),  reversed. 

(Argued  February  2, 1881 ;  decided  March  15, 1881.) 

Appeal   from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
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made  December  14,  1880,  reversing  in  part  a  judgment  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term.  (Re- 
ported below,  23  Hun,  233.) 

The  nature  bi  the  action  and  the  facts  appear  sufficiently  in 
the  opinion. 

<?.  D.  M,  Baker  for  appellant.  The  respondent  must  stand 
here  by  the  theory  of  his  case,  as  presented  by  his  answer  and 
at  the  trial.  (Ilome  Lis.  Co.  v.  Transportation  Co.^  51  N.  Y. 
93;  96.)  On  the  date  of  William  L.  Ferris,  Jr.'s,  assignment 
to  Wing,  the  mortgage  was  not  owned  by  Ferris ;  it  was  not 
a  lien,  and  had  no  legal  life ;  Ferris  could  not  enforce  it,  nor 
can  respondent  as  his  assignee  he  stands  where  Ferris  did. 
(Schaffer  v.  ReiUy^  50  N.  Y»  61 ;  Union  College  v.  Wheeler^ 
61  id.  88 ;  Davis  v.  Bechstein^  69  id.  440.)  Priority  is  a  mat- 
ter of  such-  strict  legal  right,  that  the  courts  have  not  permit-  , 
ted  equitable  considerations  to  disturb  it.  {Banta  v.  Garmo^ 
1  Sandf .  Ch.  383 ;  Frost  v.  Yonkers  Savings  Bank,  70  N.  Y. 
553.)  That  plaintiff  was  not  a  party  to  the  release  does  not 
affect  her  right  to  priority.  {Smith  v.  Brackett,  36  Barb.  571.) 
The  exception  to  the  finding,  as  to  the  rate  of  interest,  is  too 
general.  {McMahon  v.  N.  T.  cfe  Erie  li,  R.  Co.,  20  N.  Y. 
463,  470.)  The  finding  excepted  to  is  good  in  the  part  as  to 
principal  and  as  to  some  interest,  and,  being  so,  the  exception 
fails.  {Haggart  v.  Morgan,  5  N.  Y.  421 ;  Jones  v.  Osgood,  6 
id.  233  ;  ColdweU  v.  Murphy,  11  id.. 416 ;  Newea  v.  Doty,  33 
id.  83-93 ;  Storm  v.  Transportation  Co.,  38  id.  240-2.)  The 
decree  is  in  the  nature  of  a  direction  for  specific  performance 
of,  and  follows  and  executes,  the  agreement  of  the  parties. 
{fihrysler  v.  Renois,  43  N.  Y.  209.) 

W.  Fa/rrington  for  respondent.  In  a  case  tried  by  the 
court,  a  finding  of  fact  without  evidence  to  support  it,  if  ex- 
cepted to,  presents  a  question  of  law,  subject  to  review  in  this 
court.  {Sickles  v.  Flannagan,  79  N.  Y.  224;  Draper  v. 
Stouvenal,  38  id.  219 ;  Mason  v.  Lord,  49  id.  476 ;  MaUhews 
V.  Coe,  id.  57.)    The  refusal  to  find  a  fact  proved  by  uncon- 
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troverted  evidence  is  a  legal  error  available  in  this  court. 
(Mason  v.  Zordy  40  N.  T.  476,  484.)  The  proceedings  on  the 
accounting,  and  the  decree  in  those  proceedings,  are  not  evi- 
dence in  this  action  of  what  was  adjudged  therein.  {Dale  v. 
Hosevdt,  1  Paige- 8  Ch.  35;  Booth  v.  Powers,  56  N.  Y.  22.) 
The  conveyance,  and  the  declaration  subjecting  the  land  to  the 
mortgage,  not  having  been  made  for  the  benefit  of  the  mort- 
gagor and  he  not  being  privy  to  them,  the  grantee  and  mort- 
gagor had  power  to  revoke  the  dedication  of  the  land  to  the  pay- 
ment of  the  mortgage.  {Knickerbocker  Life  Ins,  Co.  v.  Nel- 
son, 78  N.  r.  137,  152,  153 ;  Simpson  v.  Brown,  68  id.  355 ; 
Merrill  v.  Green,  55  id.  270  ;  KeUey  v.  Roberts,  40  id.  432.) 
There  was  no  merger  by  the  conveyance  to  the  trustee,  of  the 
lands  covered  by  the  mortgage.  {Clift  v.  White,  12  N.  Y. 
532 ;  Preston  on  Quantity  of  Estates,  etc.,  567 ;  James  v. 
Morey,  2  Cow.  246,  285,  303,  313 ;  Clift  v.  White,  12  N.  Y,. 
632,  533;  Payne  v.  Wilson,  74  id.  348;  MiUspaugh  v. 
McBride,  7  Paige's  Ch.  509,  511.)  There  was  no  estoppel. 
{Brown  v.  Bawen,  30  N.  Y.  619,  541;  Pike  v.  Acker,  Hill 
&  Denio's  Sup.  90 ;  Springsteen  v.  Powers,  3  Eobt.  483 ; 
WhiU  V.  Ashton,  .5l'N.  Y.  280 ;  Bake?^  v.  Mut,  L.  Ins.  Co., 
43  id.  283 ;  Brewster  v.  Striker,  2  id.  19.)  As  "Wing  derived 
his  title  to  the  county  treasurer  mortgage  from  the  bank 
through  Millard,  he  is  entitled  to  be  first  paid  $2,100  out  of 
the  proceeds  of  the  sale.  {Frost  v.  Tonkers  Sav.  Bk.,  70  N. 
Y.  653.)  The  judgment  erroneously  directs  payment  of 
interest  on  the  amount  adjudged  due  at'  seven  per  cent.  A 
judgment  can  only  draw  interest  at  the  legal  rate.  (  Watson 
V.  Fuller,  6  Johns.  284;  Sayre  Y.Austin,  3  Wend.  496; 
chap.  324,  Laws  of  1844;  Code  of  Civ.  Proc,  §  1211.) 

Earl,  J.  This  is  an  action  to  foreclose  two  mortgages  made 
by  Lindley  W.  Ferris,  since  deceased,  one  for  $2,000,  given  to 
Garret  B.  Conklin,  May  1,  1867,  and  by  him  as^gned  to 
plaintiff's  testator  February  8,  1869,  and  the  other  for  $6,000, 
given  at  the  latter  date  directly  to  the  testator.  It  is  undis- 
puted that  the  principal  sum  of  $8,000,  and  the  interest  thereon 
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from  the  same  date,  less  $120,  is  due  upon  these  mortgages  to 
the  plaintifE.  The  controversy  between  these  parties  grows 
out  of  two  mortgages  held  by  the  defendant  Wing,  one  of 
which  is  earlier  and  the  other  of  which  is  later  than  plaintiffs 
moi-tgages. 

The  judge  at  Special  Term  found  among  other  things  that 
in  November,  1864,  Lindley  M.  Ferris  and  his  wife  executed 
and  delivered  to  the  treasurer  of  Orange  county ,a  mortgage 
upon  the  premises  mentioned  in  the  complaint,  to  secure  the 
payment  after  his  death  of  $9,000  in  equal  portions,  to  his 
three  minor  children,  Gertrude  C,  Caroline  M.  and  William 
L.  Ferris,  Jr,,  which  mortgage  was  at  the  same  date  re. 
corded  in  the  clerk's  office  of  Dutchess  county;  that  after 
Gertrude  reached  her  majority,  in  March,  1867,  she  exe- 
cuted to  her  father  a  release  and  discharge  of  her  interest  in 
that  mortgage,  and  after  Caroline  reached  her  majority, 
November  18,  1870,  she  also  executed  to  her  father  a  similar 
release  and  discharge,  and  that  there  then  remained  secured  by 
the  mortgage  only  the  sum  of  $3,000,  the  portion  therein  of 
William  L.  Ferris,  Jr. ;  that  on  the  18th  day  of  November, 
1870,  Lindley  M.  Ferris  and  wife  executed  and  delivered  to 
The  Fanners  &  Manufacturers'  National  Bank  of  Pough- 
keepsie,  a  mortgage  upon  the  same  premises,  with  other  lands, 
conditioned  to  pay  the  sum  of  $15,000  on  demand,  with 
interest,  but,  in  fact,  to  secure  the  bank  for  discounts  to  be 
made  for  Ferris ;  that  at  the  same  time  William  L.  Ferris,  Jr., 
then  a  minor,  together  with  Lindley  M.  Ferris  and  D.  Colden 
Murray,  by  an  instrument  under  seal,  covenanted  and  agreed 
that  on  the  arrival  of  William  L.  Ferris,  Jr.,  at  his  majority, 
he  would  ^ecute  and  deliver  to  the  bank  an  instrument  suffi- 
cient to  release  his  interest  in  the  mortgaged  premises,  and  to 
give  the  bank  a  lien  by  virtue  of  its  mortgage  prior  to  the  lien 
of  the  mortgage  to  the  county  treasurer ;  that  William  L.  be- 
came of  %ge  on  the  13th  day  of  January,  1872,  and  on  the  8th 
day  of  February  thereafter  he  executed  an  instrument  under 
seal  referring  to  the  prior  instrument  as  annexed,  in  which  he 
covenanted  and  agreed  that  the  bank  mortgage  should  have 
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priority  of  lien  before  and  above  the  mortgage  to  the  county 
treasurer,  as  fully  and  to  the  same  effect  as  if  it  had  been 
previously  executed  and  recorded  ;  that  after  he  became  of  age 
he  received  a  bond  from  his  father  for  $5,000,  which  included 
his  share  of  the  sum  secured  by  the  mortgage  to  the  county 
treasurer ;  that  such  bond  was  given  and  received  with  the 
intent  to  discharge  the  land  described  in  that  mortgage  from 
the  lien  of  the  mortgage,  and  to  make  the  debt  secured  thereby 
a  personal  debt  against  the  obligor,  his  father ;  that  the  bank 
mortgage,  with  the  agreement  of  William  L.  Ferris,  Jr.,  as  to 
the  priority  of  that  mortgage,  was  in  March,  1878,  assigned  to 
one  Millard,  and  on  the  6th  day  of  January,  1880,  they  were 
duly  assigned  to  the  defendant  Wing,  there  being  then  duo 
upon  the  mortgage  the  sum  of  $2,100  ;  that  on  the  8d  day  of 
January,  1880,  in  pursuance  of  an  order  made  by  the  Supreme 
Court  upon  the  application  of  William  L.  Ferris,  Jr.,  the 
county  treasurer  of  Orange  county  assigned  the  mortgage  for 
$9,000  held  by  him  to  William  L.,  and  on  the  6th  day  of 
January  thereafter  he  assigned  the  same  mortgage  to  defend- 
ant Wing,  as  security  for  the  sum  of  $600  then  loaned  to  him  by 
Wing,  and  also  as  additional  security  for  the  sum  of  $2,100 
secured  by  the  bank  mortgage.  And  upon  the  facts  found, 
the  court  decided,  as  matter  of  law,  that  the  plaintiff  was  en- 
titled to  judgment,  deciding  that  the  mortgage  first  executed 
to  the  county  treasurer  was  not  a  lien  upon  the  premises 
described  in  the  complaint,  and  directing  the  clerk  of  Dutchess 
county  to  cancel  and  satisfy  the  same  of  record,  and  declaring 
plaintiff's  two  mortgages  to  be  liens  upon  the  premises  prior 
to  the  lien  of  the  bank  mortgage  and  to  be  first  paid  out  of 
the  proceeds  of  the  mortgaged  premises. 

Upon  appeal  to  the  General  Term,  the  court  there,  without 
disturbing  any  of  the  findings  of  fact  at  the  Special  Term,  de- 
cided that,  by  virtue  of  the  agreement  of  William  L.  Ferris, 
Jr.,  the  bank  mortgage  was  substituted  in  the  place  of  the 
mortgage  to  the  county  treasurer,  and  took  the  place  thereof, 
and  hence  that  it  had  priority  over  plaintiff's  mortgages.  The 
plaintiff  claims  that  the  learned  General  Term  fell  into  error 
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in  this  decision,  and  we  are  of  the  same  opinion.  When  the 
bank  took  its  mortgage,  we  must  assume  that  it  had  notice  of 
plaintiff's  two  mortgages  which  were  then  upon  recoi'd.  It 
was  apparently  willing  to'  take  its  mortgage  subject  to  these 
mortgages,  but  unwilling  to  take  it  subject  also  to  the  $3,000 
secured  to  the  mortgagor's  son  in  the  first  mortgage,  and  hence 
the  agreement  that  that  mortgage  should  be  postponed  to  its 
mortgage.  It  was  not  the  intention  of  the  parties  to  that 
agreement  to  place  the  bank  mortgage  ahead  of  plaintiff's  two 
mortgages,  or  te  give  the  bank  any  interest  in  the  first  mort- 
gage. The  bank  found  three  mortgages  upon  the  premises,  se- 
curing $11,000,  and  what  the  parties  intended  to  effect  by  the 
agreement  was  that  there  should  be  ahead  of  the  bank  mort- 
gage $8,000  only,  instead  of  $11,000,  and  that  agreement  was 
fully  satisfied  by  the  discharge  of  the  first  mortgage. 

.  If  some  holder  of  the  first  mortgage  were  here  claiming  pri- 
ority over  the  bank  mortgage,  we  would  have  a  different  ques- 
tion to  solve.  Some  means  would  then  be  taken  to  protect  the 
bank  mortgage  against  such  claim ;  and  that  could  be  done,  in 
case  the  proceeds  of  the  foreclosure  sale  were  not  sufficient  to 
satisfy  all  the  mortgages,  by  taking  so  much  of  such  proceeds, 
otherwise  applicable  upon  the  first  mortgage,  as  would  be  suffi- 
cient to  satisfy  the  bank  mortgage,  and  applying  them  upon 
that  mortgage.  But  William  L.  Ferris,  Jr.,  did  not  assign  his 
interest  in  the  first  mortgage  to  the  bank  as  security  for  its 
mortgage,  and  did  not  bind  himself,  or  preclude  himself,  from 
receiving  payment  of  his  interest  in  the  first  mortgage,  and  he 
did  not  agree  that  the  bank  mortgage  should  stand  in  the  place 
of  the  first  mortgage.  When  he  discharged  the  lien  of  the  , 
first  mortgage  he  placed  the  bank,  as  to  its  nwrtgage,  just 
where  it  must  have  been  intended,  by  his  agreement,  it  should 
be  placed.  We  can,  therefore,  perceive  no  ground  upon  which 
the  defendant  Wing  can  have  priority  over  plaintiff's  mort- 
gages. 

But  the  defendant  Wing  makes  a  further  claim  that  the  court 
at  Special  Term  erred  in  finding  that  the  lien  of  the  first  mort- 
gage had  been  discharged  in  the  life-time  of  the  mortgagor, 
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and  in  ordering  it  to  be  canceled  and  discharged  of  record. 
The  General  Term  not  having  Reversed  this  finding  of  fact, 
we  need  lo  look  only  to  see  if  there  was  any  evidence  which 
authorized  it.  We  think  there  was.  The  evidence  shows 
that,  after  the  death  of  Lindley  M.  Ferris,  all  his  children 
and  his  executors  treated  that  mortgage  as  discharged,  and 
the  $3,000,  which  was  secured  thereby  to  William  L.  Ferris, 
Jr.,  as  an  unsecured  claim  against  the  estate  of  Lindley  M. 
Without  now  going  into  the  evidence  in  detail,  we  think  there 
was  some  evidence  upon  which  the  court  at  Special  Term  could 
base  its  finding,  and  we  are,  therefore,  concluded  thereby. 

Plaintiffs  mortgages  contained  the  usual  insurance  clause, 
and  she  claimed  $45  paid  for  insurance  upon  the  premises,  and 
this  was  allowed  to  her.  We  do  not  think  there  was  evi- 
dence suflicient  to  authorize  such  allowance. 

In  each  of  plaintiffs  mortgages  it  was  expressly  stipulated  that 
the  principal  sum  should  bear  interest  at  seven  per  cent  until  it 
was  paid.  It  is  admjtted  that  there  was  no  error,  notwithstand- 
ing the  statute  subsequently  passed,  reducing  the  rate  of  interest 
to  six  per  cent,  in  allowing  the  plaintiffs  interest  at  seven  per 
cent,  as  stipulated,  until  the  date  of  the  decision  of  the  case. 
At  that  date  there  was  due,  for  principal  and  interest  thus  com- 
puted, upon  the  mortgages,  the  sum  of  $8,687.33.  This  sum 
the  court  ordered  to  be  paid  to  the  plaintiff,  with  interest  at 
seven  per  cent  until  paid,  out  of  the  proceeds  of  the  sale,  and 
so  it  was  provided  in  the  judgment.  After  the  entry  of  judg- 
ment of  foreclosure  the  plaintiff  was  entitled  to  interest  upon 
the  sum  found  to  be  due  upon  the  mortgages,  not  by  virtue  of 
the  mortgages,  but  by  virtue  of  the  judgment  in  which  the 
mortgages  became  merged.  The  interest  to  be  allowed  upon 
the  judgment  is  the  lawful  interest,  to  wit :  six  per  cent.  The 
General  Term  should  have  Corrected  these  two  errors,  and  we 
will  now  do  what  it  should  have  dime.  We  have  examined  all 
the  other  allegations  of  error,  and  find  none  which  call  for  a 
reversal  of  the  judgment  at  Special  Term. 

The  order  of  the  General  Term  should,  therefore,  be  re- 
versed, and  the  judgment  of  the  Special  Term  should  be  modi- 


478  People  of  the  State  of  New  York  v.  Dowling.  [Mar., 


Statement  of  case. 


fled  by  striking  therefrom  the  allowance  of  the  $46,  and  the 
interest  thereon,  and  also  by  providing  that  the  interest  upon 
the  amount  found  due  the  plaintiff  upon  the  mortgages  should 
be  at  the  rate  of  six  per  cent,  instead  of  seven  per  cent,  and,  as 
thus  modified,  that  judgment  must  be  affirmed,  without  costs 
to  either  party  upon  the  appeals  to  the  General  Term  and  to 
this  court. 

All  concur,  except  Foloeb,  Oh.  J.,  and  Miller,  J.,  not  vot- 
ing. 

Order  reversed  and  judgment  affirmed  as  modified. 


The  People  of  the  State  of  New  York,  Plaintiff  in  Error, 
V.  Andrew  Dowling,  Defendant  in  Error. 

Wliere,  on  the  trial  of  an  indictment  containing  different  counts,  there  is  a 
specific  verdict  of  guiltj  on  one  count  and  the  verdict  is  silent  as  to  the 
other  counts,  it  is  equivalent  to  an  acquittal  on  those  counts,  and  a  judg- 
ment on  the  verdict  is  as  to  them  a  bar  to  further  prosecution. 

Upon  a  reversal  of  the  conviction  the  trial  and  conviction  are  not  a  bar  to  a 
new  trial  upon  the  count  on  which  the  verdict  of  guilty  was  rendered; 
but  the  reversal  does  not  disturb  the  verdict  of  acquittal  upon  the  other 

.    counts. 

An  indictment  contained  two  counts,  one  charging  burglary  and  larceny, 
the  other  the  receiving  of  stolen  goods  with  knowledge  ;  there  was  no 
separate  count  for  burglary  or  larceny.  The  prisoner's  counsel,  on  trial, 
moved  to  strike  out  the  count"  for  burglary  "  because  of  failure  of  proof; 
this  was  granted  ;  he  then  moved  to  quash  the  count  "  for  larceny,"  which 
was  denied,  the  question  of  larceny  was  submitted  to  the  jury  with- 
out  objection  and  the  prisoner  was  convicted  thereof.  The  conviction  wa« 
reversed  on  writ  of  error  and  a  venire  de  novo  ordered.  Held,  that  the 
effect  of  the  decision  upon  the  motion  to  strike  out  the  count  for  burglary 
was  simply  to  hold  that  the  prisoner  could  not  be  convicted,  on  the  evi- 
dence, of  burglary,  and  to  strike  out  so  much  of  the  count  as  charged  that 
offense ;  that  the  new  trial  must  be  had  upon  the  same  indictment ;  but 
that  upon  the  new  trial  the  prisoner  could  only  be  tried  for  larceny. 

The  trial  was  had  after  the  passage  of  the  act  of  1876  (chap.  182,  Laws  of 
1876)  declaring  that  persons  jointly  indicted  shall  be  competent  wit- 
neases  for  each  other.  One  L.  who  was  jointly  indicted  with  the  pris- 
oner was  called  as  a  witness  on  his  behalf.  His  testimony  was  objected 
to  and  refused .     Held,  error. 
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Some  of  the  stolen  property  was  found  in  the  prisoner's  possession ;  he 
claimed  that  he  purchased  it,  and  offered  to  prove  what  was  said  as  to 
the  mode  of  obtaining  the  property  at  the  time  of  the  alleged  purchase 
by  the  men  of  whom  the  alleged  purchase  was  made.  This  was  objected 
to  and  excluded.  JSM,  error ;  that  while  not  competent  to  prove  that 
the  alleged  vendors  came  by  the  property  in  the  mode  asserted,  it  was 
relevant  and  competent  upon  the  issue  of  guilty  knowledge. 

WHU  ▼.  People  (8  Park.  Cr.  473),  People  v.  Itanels  (id.  885), overruled. 

The  prosecution  proved  the  finding  at  the  house  of  the  prisoner  other  goods 
than  those  named  in  the  indictment,  and  there  was  testimony  tending  to 
prove  that  those  other  goods  had  been  stolen  and  received  with  guilty 
knowledge.  The  prisoner  oflfered  to  show,  by  his  own  testimony,  that  he 
purchased  a  part  of 'these  goods  at  L.,  and  that  he  asked  the  persons  of 
whom  he  bought  them  to  go  and  look  at  and  identify  them.  This  was 
objected  to  and  rejected.  Held,  that  if  the  proof  given  by  the  prosecu- 
tion was  competent,  such  testimony  was  erroneously  rejected ;  that  the 
prisoner  had  the  right  to  meet  the  evidence  against  him  by  testimony 
tending  to  show  that  he  came  by  the  property  honestly. 

The  act  of  1877  (chap.  167,  Laws  of  1877)  in  relation  to  criminal  offenses 
committed  on  railroads,  providing  that  for  any  crime  or  offense  committed 
within  this  State-  ♦  ♦  »  »  "  in  respect  to  any  portion  of  the  lading  or 
freight  of  any  railroad  train  or  car,"  an  indictment  may  be  found  and 
tried  in  any  county  through  which  the  train  or  car  shall  have  passed  in 
the  course  of  that  trip,  includes  the  offense  of  receiving  with  guilty 
knowledge  g')ods  stolen  from  a  railroad  train,  and  an  indictment  therefor 
may  be  found  and  tried  in  any  county  through  which  the  train  passed. 

(Argued  February  28, 1881 ;  decided  March  15. 1881.) 

EsBOR  to  the  General  Term  of  the  Supreme  Court,  in  the 
third  judicial  department,  to  review  order  made  November 
27,  1878,  reversing  a  judgment  and  conviction  of  the  defend- 
ant in  error  by  the  Court  of  General  Sessions  in  and  for  the 
county  of  Schenectady,  of  the  crime  of  grand  larceny,  and  re- 
mitting the  case  for  a  new  trial. 

The  defendant  in  error  was  jointly  indicted  with  one  Michael 
Dowling.  The  indictment  contained  two  counts,  one  charging 
the  accused  with  receiving  certain  goods  stolen  from  the  cars 
of  the  New  York  Central  and  Hudson  River  railroad,  while  be- 
ing transported  as  freight  on  said  road,  with  knowledge  that 
they  had  been  stolen.  The  second  count  charged  the  accused 
with  burglariously  entering  a  freight  car  on  said  road  and  steal- 
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ing  therefrom  certain  goods  which  were  being  transported  as 
freight. 

At  the  close  of  the  evidence  on  the  part  of  the  prosecution 
the  counsel  for  the  prisoner  moved  "  that  the  count  in  the  in- 
dictment for  burglary  be  stricken  out"  on  the  ground  substan- 
tially of  failure  of  proof;  this  motion  was  granted.  Said  coun- 
sel then  moved  '*  to  quash  the  count  in  the  indictment  for  lar- 
ceny, upon  the  ground  that  there  is  no  proof  that  the  property 
was  taken  from  the  owner  without  his  consent ; "  this  motion 
was  denied,  and  said  counsel  duly  excepted.  .  Said  counsel  then 
moved  to  quash  the  count  for  receiving  stolen  goods,  on  the 
ground  that  the  court  had  no  jurisdiction  to  try  it.  This  mo- 
tion was  denied  and  exception  taken. 

The  further  material  facts  appear  sufficiently  in  the  opinion. 

W.  P.  Gooddle  for  plaintiff  in  error.  The  second  count  in 
the  indictment  is  a  compound  count,  and  under  it  defendant 
could  be  convicted  of  either  burglary  or  larceny,  if  the  evidence 
warranted.  (25  Gratt.  908 ;  3  Harring.  55;  7  Kans.  106; 
U  Yt.  353;  U  Ind.  573;  2  Park.  123;  20  Pick.  356;  31  Me. 
592 ;  Commonwealth  v.  Luch^  20  Pick.  356.)  If  the  action  of 
the  Court  of  Sessions  simply  had  the  effect  of  taking  the  ques- 
tion of  burglary  from  the  jury  on  the  trial,  then  'the  indict- 
ment will  stand  before  that  court  in  the  same  condition  as  be- 
fore the  previous  trial.  {Morris  v.  State.  1  Blatchf.  37 ;  State 
V.  Comrs,^  Riley's  Law  Cases,  273.) 

J.  77.  Ol'Ute  for  defendant  in  error.  Ko  person  can  be  con- 
victed as  a  principal  on  an  indictment  charging  him  with  being 
an  accessory  after  the  fact.  (2  Arch.  P.  &  PI.  370,  note ;  State 
V.  Iloyan^  E.  M.  Charlt.  474;  Commxmwealth  v.  Barry ^  116 
Mass.)  The  court  erred  in  excluding  the  declarations  of  the 
prisoner,  offered  in  evidence.  {Durant  v.  People^  13  Mich. 
351.)  The  prisoner  was  a  competent  witness,  and  he  could 
swear  to  the  transaction  as  well  as  any  other  witness,  on  the 
question  of  receiving  stolen  goods  knowing  them  to  have  been 
stolen.     ( WiUs  cfe  Conley  v.  People,  5  Park.  Cr.  499.) 
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FoLOKB,  Ch.  J.  We  think  that  the  ground  for  the  reversal 
of  the  judgment,  stated  in  the  opinion  at  Greneral  Term,  is  too 
dose.  It  rests  finally  upon  the  motion  of  the  prisoner's  coun- 
sel to  strike  out  the  count  in  the  indictment  for  burglary  and 
the  granting  of  the  motion  by  the  court,  and  the  striking  from 
the  indictment  a  count  for  burglary.  What  this  motion  meant 
and  what  it  was  understood  to  mean  by  the  court,  and  what 
the  granting  of  it  was  understood  by  court  and  counsel  to  mean, 
and  what  the  striking  out  of  a  count  meant,  is  shown  by  the 
next  sentence  in  the  error-book.  There  the  prisoner's  counsel 
moves  to  quash  the  count  in  the  indictment  for  larceny,  which 
motion  the  court  denied,  thinking  that  there  was  proof  enough 
to  go  to  the  jury  on  the  taking  from  the  cars.  Now,  there  was 
not  in  the  indictment  a  single  and  simple  count  for  burglary, 
nor  was  there  a  single  and  simple  count  for  larceny.  That 
count  in  the  indictment  that  charged  a  burglary,  the  same 
count  charged  a  larceny,  and  iriee  versa.  If  the  motion  made 
to  strike  out  the  count  for  burglary  meant  to  ask  for  a  striking 
out  of  the  whole  count  that  charged  burglary  and  larceny,  why, 
when  the  motion  was  granted,  did  counsel  at  once  move  to 
quash  the  count  for  larceny  ?  And  why  did  the  court  hear  to 
the  motion  but  deny  it  ?  If  the  striking  out  of  the  count  for 
burglary  took  out  the  whole  of  the  count  in  which  burglary 
was  charged,  there  was  left  no  count  for  larceny  to  be  the  sub- 
ject of  a  motion  to  quash.  The  motion  to  quash  the  count  for 
larceny  recognized  that  there  was  a  count  there  to  quash.  But 
it  was  not  there,  unless  it  was  in  the  count  for  burglary  and 
larceny.  Now,  if  the  striking  out  a  count  for  burglary  struck 
out  the  count  for  burglary  and  larceny,  the  retaining  the  count 
for  larceny  and  making  it  the  subject  of  a  motion  to  quash  re- 
tained the  count  for  burglary  and  larceny.  Besides,  to  ask  to 
strike  from  the  indictment  the  count  for  burglary  was  to  ask 
to  strike  out  what  was  not  there,  for  there  was  no  single  and 
simple  count  for  burglary  in  the  indictment ;  and  to  grant  the 
motion  was  to  grant,  what  could  not  be  done,  and  to  strike  it 
out  was  to  strike  out  nothing.  To  be  as  technical  as  is  the 
position  of  the  defendant  in  error,  there  was  no  count  for  bur- 
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glary  in  the  indictment ;  and  to  make  and  grant  a  motion  to 
strike  out  a  count  for  burglary  was  to  do  a  vain  thing.  A 
count  for  burglary  is  one  that  charges  a  breaking  and  entering 
with  a  specified  felonious  intent,  and  stops  there.  When  a 
count  goes  farther,  and  after  charging  a  breaking  and  entering 
with  a  felonious  intent  also  charges  the  doing  of  that  which 
was  the  intent  in  the  breaking  in,  it  becomes  a  count  different 
from  one  for  burglary  simply ;  as,  if  the  intent  charged  is  to 
steal,  take  and  carry  away  certain  goods  there  being,  and  the 
asportavit  is  also  charged,  it  becomes  a  count  for  burglary 
and  larceny.  When,  then,  the  court  said.  Strike  out  the  count 
in  the  indictment  for  burglary,  it  cannot  be  held,  in  strictness^ 
to  have  said.  Strike  out  the  count  for  burglary  and  larceny, 
for  that  the  latter  is  a  thing  which  the  language  of  the  court 
did  not  take  hold  of.  We  are  at  liberty,  then,  as  there  was 
not  that  in  the  indictment  upon  which  the  court  could  do  that 
which  its  language,  strictly  taken,  would  show  it  did,  to  seek 
just  what  the  court  meant  to  do,  arid  just  what  it  did,  by  lan- 
guage that  can  have  no  literal  application  to  the  indictment 
From  the  fact  of  the  next  step  in  the  case  being  the  motion  to 
quash  the  count  in  tlie  indictment  for  larceny,  entertained  but 
denied  by  the  coui't,  and  from  the  fact  that  the  court  charged 
the  jury  at  some  length  on  the  matter  of  the  larceny  alleged, 
and  that  the  counsel  for  the  prisoner  took  no  exception  to  the 
charge  in  this  particular,  it  is  plain  that  the  court  and  the 
counsel  deemed  that  the  plaintiff  in  error  was  on  trial  for  lar- 
ceny, from  the  commencement  until  the  jury  gave  their  ver- 
dict. And  we  think  that  what  was  meant,  and  what  was  done 
at  the  trial,  was  no  more  than  to  hold  that  the  prisoner  could 
not,  on  the  evidence,  be  convicted  of  burglary,  and  that  the 
only  charges  for  the  consideration  of  the  jury  were  that  of  re- 
ceiving stolen  goods,  knowing  them  to  be  stolen,  and  that  of 
larceny  of  the  goods. 

Therefore,  while  we  have,  for  other  reasons,  concluded  to 
affirm,  in  effect,  the  judgment  of  the  General  Term  reversing 
the  conviction,  and  ordering  a  venire  denovo^  we  hold  that  the 
indictment  has  not  been  affected,  and  that  the  new  trial,  if  any 
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there  is,  must  be  had  upon  the  same  indictment  as* it  was  pre- 
8ent^d  by  the  grand  jury,  with  a  limitation  soon  to  be  ex- 
pressed herein. 

But  there  is  another  question,  arising  under  the  inexact  verdict 
of  the  jury.  By  it,  the  prisoner  was  found  guilty  of  larceny.  It 
made  no  mention  of  the  count  for  receiving  stolen  goods,  nor  of 
the  charge  of  burglary  contained  in  the  count  for  burglary  and 
larceny.  Being  silent  as  to  those,  while  it  found  specifically  upon 
the  charge  of  larceny,  it  was  equivalent  to  a  verdict  of  acquittal 
on  the  count  for  receiving,  and  of  the  charge  of  burglary  {Gicen- 
ther  V.  The  Peophy  24  N.  Y.  100) ;  and  where  on  a  trial  on  an 
indictment  of  different  counts,  tliere  is  a  specific  verdict  of 
guilty  on  one  count,  and  the  verdict  is  silent  as  to  the  other 
counts,  and  there  is  a  conviction  on  the  verdict  of  guilty,  it  is  a 
bar  to  further  prosecution  on  the  counts  on  which  the  verdict 
is  silent.  (Id.)  So  much  is  settled  in  this  State.  Yet  there  is  a 
further  question.  The  prisoner  has  brought  his  writ  of  error, 
the  General  Term  have  reversed  the  conviction,  and  in  efiect 
have  set  aside  the  verdict  of  guilty,  and  this  court  so  far  affirms 
the  judgment  of  the  General  Term.  Clearly  that  trial  and 
conviction  are  not  now  a  bar  to  a  subsequent  trial  for  larceny. 
"  No  case  is  cited  where,  the  verdict  of  guilty  having  been  set 
aside  on  the  motion  of  the  defendant,  it  has  been  held  a  bar  to 
a  new  trial."  (  United  States  v.  Keen^  1  McLean,  435.) 

But  the  reversal  of  the  conviction  does  not  disturb  the  ver- 
dict of  acquittal.  It  is  like  a  case  of  several  defendants,  some 
of  whom  are  acquitted  and  some  found  guilty  on  the  trial. 
The  court  may  grant  a  new  trial  as  to  those  convicted,  without 
being  forced  to  set  aside  the  entire  verdict.  (Tidd's  Pr.  820 ; 
Rex  V.  Mawhey,  6  T.  E.  619.) 

The  matter  at  the  bottom  is  the  constitutional  provision  that 
*'  No  person  shall  be  subject  to  be  twice  put  in  jeopardy  for  the 
same  offense  "  (Const,  of  N.  Y.,  art.  1,  §  6),  and  yet  new  trials 
are  granted  in  criminal  cases  on  the  motion  of  the  accused,  and 
if  he  gels  a  new  trial  he  is  thus  subject  to  be  twice  put  in 
jeopardy.  This  is  done  on  the  ground,  that  by  asking  for  a 
correction  of  errors  made  on  the  first  trial,  he  does  waive  his 
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constitutional  protection,  and  does  himself  ask  for  a  new  trials 
though  it  bring  him  twice  in  jeopardy.     But  that  waiver,  un- 
less it  be  expressly  of  the  benefit  of  the  verdict  of   acquittal^ 
goes  no  further  than  the  accused  himself  extends  it.     His  ap- 
plication for  a  correction  of  the  verdict  is  not  to  be  taken  as 
more  extensive   than   his  needs.     He  asks  a  correction  of  so 
much  of  the  judgment  as  convicted  him  of  guilt.     He  is  not 
to  be  supposed  to  ask  correction  or  reversal  of  so  much  of  it 
as  acquitted  him  of  offense.   He,  therefore,  waives  his  privilege 
as  to  one,  and  keeps  it  as  to  the  other.     It  is  upon  this  prin- 
ciple, that  where,  by  a  verdict  of  guilty  on  one  count  or   for 
one  offense,  and  an  acquittal  on  or  for  another,  there  has  been 
a  partial  conviction  on  an  indictment,  and  on  writ  of  error 
there  has  been  a  reversal  of  the  conviction,  the  acquittal  still 
stands  good,  and  is,  as  to  that  count  or  offense,  a  bar.     As  to 
that,   the   plea    of  autrefois  acquit  can  be  upheld,    though 
the  plea  of  autrefois   convict  cannot  be   upheld  as  to  the 
offense  of  which  the  verdict  was  guilty.     The  waiver  is  con- 
strued to  extend  only  to  the  precise  thing  concerning  which 
the  relief  is  sought.     We  do  not  find  any  decisions  in  this  court 
on  this  question,  other  than  as  we  have  above  cited.  They  exist 
in  profusion  in  other  States,  and  Campbell  v.  The  State  (9 
Yerg.  333)  and  State  v.  Xittle  (2  Tyler,  471)  seem  in  point. 
Our  opinion  is,  that  on  the  new  trial  that  is  ordered,  the  pris- 
oner cannot  be  tried,  save  for  the  offense  of  larceny. 

We  are  of  the  opinion  that  there  was  error  in  refusing  the 
testimony  of  Myron  Dowling,  though  he  stood  jointly  indicted 
with  the  defendant  in  error.  The  act  of  1876  (Laws  of  that 
year,  p.  163,  chap.  182,  §  1)  declares  that  all  persons  jointly 
indicted  shall,  upon  the  trial  of  either,  be  competent  witnesses 
for  each  other,  the  same  as  if  not  included  in  the  same  indict- 
ment. The  trial  took  place  in  1878,  and  as  the  statute  changed 
a  rule  of  evidence,  and  gave  competency  as  a  witness  to  a  per- 
son who  might  not  have  been  competent  before,  it  was  appli- 
cable to  this  case  and  should  have  been  observed.  Ko  statute 
or  rule  preventing  the  application  of  it  has  been  brought  to 
our  notice.     It  is  probable  that  the  statute  was  not  brought  to 
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the  attention  of  tlie  Sessions,  and  being  comparatively  new, 
was  not  noticed. 
:  .  The  defendant  in  error  offered  to  prove  what  was  said,  as  to 

.  I       the  mode  of  obtaining  the  property,  by  the  men  of  whom  he 
alleged  that  he  bought  it,  at  the  time  of  the  alleged  purchase. 
It  was  doubtless  hearsay,  and  was  not  competent  testimony  to 
2         prove  that  the  alleged  vendors  came  by  the  property  in  the 
:^         mode  asserted.     Bat  as  it  was  competent  for  the  defendant  to 
prove  the  acts  by  which  the  goods  came  into  his  possession,  if 
he  was  able  to,  it  was  competent  to  prove  all  pertinent  say- 
ings and  doings  that  then  were  made  and  done,  as  relevant 
upon  the  issue  of  guilty  knowledge.     It  was  competent.    It 
was  for  the  jury  still  to  say  whether  it  was  of  weight  in  show- 
.  ing  the  prisoner  innocent  in  the  transaction,  if  they  found  that 

the  transaction  took  place  as  he  testified.  {Rex  v.  Whitehead^ 
1  Carr.  &  Payne,  67 ;  Powell  v.  Harper^  5  id.  590 ;  Hayslep  v. 
Gymevy  1  Ad  &  Ell.  162.)  The  cases^  to  the  contrary,  cited 
from  3  Park.  Cr.  •{WiUa  v.  People,  i73,  and*7%«  People 
V.  Hando,  335),  were  doubtingly  decided.  On  principle,  such 
evidence  must  be  competent.  It  is  the  rule,  generally  speak- 
ing, that  declarations  accompanying  acts  are  admissible  in  evi- 
dence as  showing  the  nature,  character  and  object  of  such  acts. 
(1  Stark.  Ev.  61,  87. )  The  direct  proof  of  knowledge  of  the 
larceny,  is  not  needed  to  convict  of  receiving  stolen  goods 
with  guilty  knowledge.  That  knowledge  may  be  gathered 
from  the  circumstances  of  the  case,  of  which  one  is  the  buying 
the  goods  at  an  under  valuation.  (1  Hal.  619  ;  2  East's  P.  C, 
chap.  16,  §  153,  p.  76S.)  If  the  circumstances  of  the  case  and 
such  buying  are  proof  tending  to  show  guilty  knowledge,  then 
whatever  that  is  relevant,  that  was  said  at  the  time  of  the  buy- 
ing, is  a  part  of  the  res  gestm,  and  competent  to  explain  the  act. 
And  see  Peff.  v.  Wood  (1  F.  &  F.  497;  1  Phil.  Ev.  234  [7th 
ed.]  ).  Of  course,  the  jury  are  not  bound  to  believe  either  that 
the  statements,  if  made,  were  true,  or  that  the  prisoner  be- 
lieved them  to  be  true  and  was  moved  by  them,  or  that  they 
were  in  fact  made  to  him.     Like  all  other  testimony,  it  is  to 


480  People  of  the  State  of  New  York  v.  Bowling.  [Mar., 

Opinion  of  the  Court,  per  FoLaER,  Ch.  J. 

be  given  to  them  for  what  it  is  worth,  and  it  is  for  them  to 
give  to  it  the  value  it  deserves. 

On  the  trial,  the  people  proved  the  finding,  at  the  house  of 
the  prisoner,  other  goods  than  those  named  in  the  indictment ; 
and  there  was  testimony  tending  to  prove  that  those  other 
goods  had  also  been  stolen,  and  received  with  guilty  knowl- 
edge. The  prisoner  offered  to  show,  by  his  own  testimony, 
that  he  purchased  a  part  of  those  goods  in  Schenectady,  and 
that  he  asked  the  persons  of  whom  he  bought  them  to  go  look 
at  them  and- identify  them.  The  offer  was  rejected  and  ex- 
ception taken.  If  the  proof  on  the  part  of  the  people  was  com- 
petent and  relevant,  the  offer  of  the  prisoner  should  not  have 
been  rejected.  But  a  party  has  not  the  right  to  give  imma  • 
terial  evidence  because  his  adversary  has  done  so  before  him. 
It  is  needed  then  to  seek  whether  the  people  had  the  right  to 
prove  the  finding  of  other  goods.  As  a  general  rule,  on»the 
trial  for  one  gffense,  proof  is  not  admissible  that  the  accused 
has  committed  another,  though  it  be  of  the*6ame  kind.  There 
are  exceptions,  when  guilty  knowledge  is  a  part  of  the  crime  ; 
as  where  all  the  property  made  the  subject  of  the  proof  has 
been  stolen  from  the  same  person,  and  delivered  to  the  re- 
ceiver by  the  same  thief,  though  at  different  times,  and  thei'e 
is  such  a  connection  of  circumstances  as  furnishes  a  natural  in- 
ference that,  if  he  knew  that  one  piece  of  it  was  stolen,  he  must 
have  known  that  every  piece  was.  {Coleman  v.  The  People^ 
55  N.  Y.  81,  91,  and  cases  cited  ;  Reg.  v.  NichdUa^  1  F.  &  F. 
51.)  If  the  proof  as  to  other  property  came  up  to  this  require- 
ment, it  was  competent,  and  then  the  prisoner  had  a  right  to 
repel  it,  by  testimony  tending  to  show  that  he  came  by  the 
property  honestly.  We  do  not  analyze  the  testimony  given 
by  the  people,  to  see  whether  it  came  up  to  that  requirement, 
as  what  we  had  said  gives  the  rule  for  the  new  trial  which  we 
shall  order. 

Another  point  was  made  on  the  trial  which  it  is  well  enough 
to  consider,  as  it  may  come  up  incidentally  on  the  new  trial. 
One  count  in  the  indictment  was  for  receiving  stolen  goods 
knowing  them  to  be  stolen.     The  indictment  was  found  and 
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the  trial  had  in  Schenectady  county.  The  testimony  showed 
the  finding  of  the  goods  in  the  possession  of  the  prisoner  in  Al- 
bany county.  It  is  claimed  that,  if  he  was  guilty  of  the  offense, 
it  was  one  local  in  its  character,  and  triable  only  in  Albany 
county.  To  this  the  statute  is  set  up.  (Laws  of  1877,  p.  179, 
chap.  167,  §  1.)  That  provides  that^  when  any  crime  or  offense 
shall  have  been  committed  in  respect  to  any  portion  of  the 
freight  of  any  railroad  train  making  a  trip  on  a  railroad  in  this 
State,  an  indictment  for  the  same  may  be  found  in  any  county 
through  which  such  train  shall  have  passed  in  the  course  of  the 
same  trip^  and  may  be  tried  in  such  county  as  well  as  in  the 
county  in  which  the  offense  was  committee^.  This  law  was  en- 
acted before  the  finding  of  the  indictment,  and  before  the  com- 
mission of  the  offense  by  the  prisoner,  if  he  did  offend. 

All  the  facts  to  bring  the  ease  within  the  statute  are  plainly 
shown,  and  the  meaning  of  the  statute  is  clear  enough,  except 
that  which  is  involved  in  the  phrases,  "  any  crime  or  offense," 
"  in  respect  to  any  portion  of  the  lading  or  freight."  Nor  is  it 
hard  to  get  the  meaning  of  that.  "  Any  crime  or  offense " 
means  any  already  known  to  the  law.  The  receiving  of  stolen 
goods  with  guilty  knowledge  is  such.  An  offense  is  committed 
in  respect  to  freight,  when  it,  wrongfully  and  injuriously  to  the 
owner  or  lawful  custodian,  affects  that  freight. 

The  wrongfully  taking  it  and  carrying  it  away  from  such 
owner  or  custodian  does  so  affect  it,  and  the  receiving  it  with 
guilty  knowledge  of  such  a  wrongful  taking  does  also  so  affect 
it.  The  language  of  the  statute  is  not  technical  nor  precise. 
The  word  "  respect "  in  it  is  not  used  with  a  clear  notion  of  its 
primary  or  its  acquired  meaning.  Yet  it  is  plain  that  the  leg- 
islature meant  any  offense,  which  in  the  doing,  of  it,  acted  upon 
the  freight  as  the  subject  of  the  commission  of  the  offense.  To 
receive  the  freight  after  it  had  been  stolen,  with  guilty  knowl- 
edge, was  such  an  offense.  The  legislature  did  not  declare  or 
define  an  offense  not  before  known  to  the  law.  It  permitted  a 
place  of  trial  of  known  offenses  elsewhere  than  was  lawful  be- 
fore the  passage  of  the.  act. 

It  was  in  the  power  of  the  legislature  so  to  do.     We  are  of 
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the  opinion  that  the  indictment  was  legally  found  in  Schenec- 
tady county  and  the  prisoner  was  legally  tried  upon  it  there. 

The  order  of  the  General  Term  should. be  affirmed  and 
a  venire  de  novo  be  ordered,  on  the  count  in  the  indictment 
charging  larceny.  • 

.All  concur,  except  Mill^ib,  J.,  who  held  that  the  count  for 
burglary  and  larceny  was  stricken  out,  and  that  the  General 
Term  was  right. 

Ordered  accordingly. 


Leopold  Knttpfle,  as  Administrator,  etc.,  Respondent,  v.  The 
Knigkebboceeb  Ice  Company,  Appellant. 

In  an  action  to  recover  damages  for  aUeged  negligence  proof  of  the  viola- 
tion of  a  city  ordinance  does  not  establish  negligence  per  se  ;  it  is  com- 
petent evidence  upon  the  question  to  be  submitted  to  the  jury,  but  not 
conclusive. 

Jetter  v.  ilT.  T.  <fc  ff.  B.  B.  B.  Go,  (2  Abb.  Ct  of  App.  Dec.  458),  Umited  and 
distinguished. 

Knupfle  V.  K,  Ice,  Co,  (33  Hun,  159),  reversed. 

(Argued  February  38. 1881  ;  decided  March  15, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  December  14,  1880,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict.  (Reported  below, 
23  Hun,  159.) 

This  action  was  brought  to  recover  damages  for  the  death 
of  James  Knupfle,  plaintiff's  intestate,  alleged  to  have  been 
caused  by  defendai^t's  negligence. 

[  It  appeared  that  the  driver  of  one  of  defendant's  ice  wagons, 
jwhich  was  drawn  by  mules,  left  them  standing  upon  Atlantic 
/avenue,  in  the  city  of  Brooklyn,  unfastened  and  unattended, 
"while  he  went  into  a  store.  The  deceased,  a  boy  about  five 
years  old,  was  being  drawn  upon  the  sidewalk,  in  a  small  wagon, 
by  another  boy  about  his  own  age,  who,  as  he  got  opposite  the 
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ice  wagon,  let  the  tongue  of  the  little  wagon  drop,  and  it  ran 
in  between  the  mules  and  the  ice  wagon.  The  mules  started 
up,  and  a  wheel  of  the  ice  wagon  passed  over  the  deceased, 
killing  him. 

The  further  material  fects  appear  in  the  opinion. 

Alfred  E.  Mudge  for  appellant.  The  violation  of  the  ordi- 
nance was  not  alone  evidence  of  carelessness  suflScient  to  charge 
the  defendant.  {Br(mn  v.  Bvff.  <&  S.  Z.  R,  R,  Co.,  22- N. 
Y.  191 ;  Jetter  v.  Harlem  R.  R.  Co.,  2  Abb.  Ct.  App.  Dec. 
458  ;  Beiseigel  v.  JV.  Y.  C  R.  R.  Co.,  14  Abb.  [N.  S.]  29  ; 
McOrath  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  63  N.  Y.  622.)  In 
the  absence  of  express  power  by  charter,  a  municipal  corpora- 
tion can  only  enforce  its  ordinances  by  penalties.  (Cooley's 
Constitutional  Limitations  [4th  ed.],  235.)  It  cannot  as  to 
third  parties  create  new  duties,  and  thus  make  that  negligence 
which  was  not  negligence  before.  {Fuchs  v.  Schmidt,  8  Daly, 
317 ;  Kirhj/Y.  Boylston  Market  Association,  80  Ma^.  249; 
Heeney  v.  Sjprague,  11  K.  I.  456 ;  Van  Dyke  v.  Cvncinnati,  1 
Disney,  532.)  Under  circumstances  where  the  injured  party 
had  no  right  to  rely  upon  the  fact  that  the  ordinance  would  bo 
complied  with,  it  is  not  competent  evidence  for  any  purpose. 
{Baker  v.  Pendergast,  32  Ohio  St.  494.)  As  to  whether  it  is 
negligence  to  leave  "  a  horse  untied  or  not  in  charge  of  some 
one  in  a  public  street,"  is  a  question  of  fact  for  the  jury,  de- 
pending upon  the  disposition  of  the  horse  and  other  circum- 
st^npes  atte^dHlg  each  case.  (  Wanser  v.  Del.,  La^ck.  cfe  W,  R. 
R.^a^^.  Ct.  of  Appeals,  February  24,  1880;  Albert  y. 
Bleecker  St.  R.  R.  Co.,  2  Daly,  389 ;  Gottwold  v.  Bemheimer, 
6  id.  212,  214;  Griggs  v.  Frankenstein,  14  Minn.  81.)  If 
there  was  any  error  in  the  admission  of  the  ordinance,  or  iu 
the  charges  excepted  to,  it  certainly  did  work  the  defendant 
injury,  and  tljere  should  be  a  new  trial.     [Foote  v.  Beecher,  78 

N.  Y.  155.) 

f 

William  O.    Cooke  for   respondent.     The  ordinance  was 
properly  admitted  in  evidence,  and  the  judge's  charge  as  to  its 
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effect  was  right.     {JeUer  v.  IIa7'le?n  H,  R,  Co.^  2  Abb.  Ct.  of 
App.    Dee.    458;  Beiseigel  v.    N.    T.   0.  R.  R.    Co.,  14 
Abb.  Pr.  [N.  S.]  29.)     A^  common  law,  leaving  a  team  jopse 
injhe  street  is  negUgenee^Fj^.  without  reference  to  the  or- 
dinance.    {Morris  v.  Kohler,  41 N.  Y.  42,  46 ;  Lynch  y.  Nut- 
din,  1  Ad.  &  Ell.  [N.  S.]  29 ;  lllidge  v.  Goodwin,  5  Carr.  & 
^  Payne,  190.)  Evidence  of  a  custom  by  which  drivers  in  Brook- 
^  lyn  habitually  violate  the  city  ordinance  and  the  law  was  prop- 
Wly  excluded.     {Brown  v.  Newell,  8  N.  Y.  190  ;  Iligginn  v. 
Moore,  34  id.  417 ;  Stoney  v.  Fanner^  Trans.    Co.,  17  Hun, 
679.) 

.  Per  Curiam.  One  of  the  principal  questions  litigated  upon  the 
trial  of  this  action  related  to  the  alleged  negligence  of  the  driver 
of  the  defendant's  team  in  leaving  the  hoi^ses  untied  in  the 
street,  which,  it  was  claimed,  was  the  cause  of  the  death  of  the 
intestate.  Among  other  evidence  to  establish  such  negligence, 
the  plaintiff  offered  and  introduced  in  evidence,  against  the  ob- 
jection of  the  defendant,  an  ordinance  of  the  city  of  Brooklyn, 
prohibiting  the  leaving  of  any  horse  or  horses  attached  to  a  ve- 
hicle standing  in  any  street  without  a  person  in  charge,  or 
without  being  secured  to  a. tying  post.  We  think  there  is  no 
question  as  to  the  admissibility  of  such  testimony  under  the 
decisions  of  this  court,  and  the  exception  taken  to  the  ruling  in 
this  respect  cannot  be  upheld. 

A  more  serious  question  arises  as  to  the  effect  to  be  given 
to  the  evidence  referred  to.  At  the  close  of  the  charge  the 
plaintiff's  counsel  requested  the  judge  to  charge  the  jury  that  a 
violation  of  an  ordinance  of  the  city  is  necessarily  negligence ; 
and  the  judge  replied  :  "  It  is  ;  I  have  so  told  the  jury  ;  it  is 
negligence;  "  and  the  defendant's  counsel  excepted.  We  think 
there  was  error  in  the  charge  thus  made,  and  that  the  judge 

I  went  too  far  in  holding  that  a  violation  of  the  ordinance  was 

\  negligence  of  itself. 

*  The  question  presented  has  been  die  subject  of  consideration 
in  this  court,  as  will  be  seen  by  reference  to  the  reported  cases. 
In  Brown  v.  B.  iib  State  Line  R.  R.  Co.  (22  K  Y.  191),  the 
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court  charged  the  jury  that  if  the  injury  occurred  while  de- 
fendant's train  was  running  in  violation  of  a  city  ordinance 
and  at  a  rate  of  speed  forbidden  by  it,  and  was  occasioned  by 
or  would  not  have  occurred  except  for  such  violation,  the  de- 
fendant was  liable,  and  this  direction  was  held  to  be  error.  This 
doctrine  is,  however,  repudiated  in  Jeiter  v.  -ZT.  Y.  <&  H,  R.  H. 
Co.  (2  Abb.  Ct.  App.  Dec.  458),  as  well  as  in  subsequent 
cases.  In  the  last  case  cited  it  was  held  that  a  party  in  jioing 
a^  lawfqj  aet^  where^thfite  is  no  present  danger,  or  appearance 
o^danger,  has  a  right  to  assume  that  othei-s  will  conf  onn  their 
conduct  to  the  express  rpgnirpyy^pTifn  of  thg  \^^  and  not  bring 
injury  upon  hiinjbvjts  violation.  It  is  also  strongly  intimated 
that  a  violator  of  such  an  ordinance  is  a  wrong-doer  and  neces- 
sarily negligent,  and  a  person  injured  thereby  is  entitled  to  a 
civil  remedy.  The  distinct  point  now  raised  was  not,  how- 
ever, fairly  presented  by  the  charge  to  which  exception  was 
taken,  which  was  not  otherwise  erroneous.  In  Beisegel  v. 
N.  T.  a  R,  li.  Co.  (14  Abb.  Pr.  [N.  S.]  29)  it  was  held  that 
it  was  some  evidence  of  negligence  to  show  that  an  ordinance 
was  violated,  and  the  charge  of  the  judge  upon  the  trial  to 
that  efiEecJ;  was  upheld.  In  McGrath  v.  N,  T.  C.  (&  Jl.  R. 
R,  R.  Co.  (63  N.  Y.  522),  it  was  laid  down  that  the  viola- 
tion or  disregard  of  an  ordinance,  while  not  conclusive  evi- 
dence of  negligence,  is  some  evidence  for  the  consideration 
of  the  jury.  In  Massoth  v.  D.  c§  H.  Canal  Co.  (64  N.  Y.  524), 
the  cases  are  reviewed,  and  it  was  said  to  be  an  open  question 
in  this^court  whether  the  violation  of  a  municipaJ  orgtlnance 
was  negligence^r^/  and  it  wasTreWtliat  the  city  ordinance 
being  submitted  to  the  jury  With  the  other  evidence  as  bearing 
upon  the  qiiestion,  but  not  as  conclusive,  there  was  no  error 
in  the  parts  of  the  charge  excepted  to.  The  result  of  the  de- 
cisions, therefore,  is,  that  the  violation  of  the  ordinance  is  some^* 
evidence  of  negligence,  but  not  necessarily  negligence^  The^ 
judge  not  only  assented  unqualifiedly  to  the  request  made,  but 
he  also  said  that  it  was  negligence ;  and  thus^jwent  further 
than  to  hold,  withinjhe  cases  cited,  that  it  wa^^  evi  j^nfie  of 
negligence.  ^ 
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The  counsel  for  the  plaintiff  urges  that  even  if  erroneous, 
the  charge  worked  defendant  no  injury.  This  position  is  based 
upon  the  theory  that  as  the  question  was  submitted  to  the  jury 
as  one  of  fact,  whether  the  team  was  left  loose  and  unattended, 
and  as  the  judge  had  charged  that  the  ordinance  adds  veiy 
little  to  what  would  have  been  the  rule  without  it,  and  that  it 
was  negligence  to  leave  a  horse  untied  or  not  in  charge  of  some 
one,  in  a  public  street,  whether  there  is  an  ordinance  or  not, 
they  must  have  found  that  they  were  so  left,  and,  therefore,  the 
plaintiff  was  entitled  to  a  verdict.  The  difficulty  about  this  ' 
position  is,  that  the  question,  whether  leaving  the  horses  un. 
tied  was  negligence,  was  one  of  fact  depending  upoi^  the  cir- 
cumstances attending  the  case,  and  while  the  jury  may  have 
found  in  favor  of  the  defendant  as  to  this,  their  verdict  may 
have  resulted  from  the  charge  made  as  to  the  effect  of  the  ordi- 
nance. It  cannot,  therefore,  be  said  that  by  the  portion  of  the 
charge  which  has  been  considered  the  defendant  was  not  pre- 
judiced. 

For  the  error  in  the  charge,  without  considering  the  other 
questions  raised,  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

All  concur,  except  Milleb  and  Danfobth,  JJ.,  dissenting, 
and  Bapallo,  J.,  absent 

Judgment  reversed. 
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Anna  N".  Dwight  et  al.,  Executors,  etc..  Respondents,  v.  The 
Gebmania  Life  Insurance  Company,  Appellant. 

The  Same,  Respondents,   v.  The  Washington  Life  Insur- 
ance Company,  Appellant. 

The  Same,  Respondents,  v.  The  Manhattan  Life  Insurance 
Company,  Appellant. 

The  Same,  Respondents,  v.  The  Metropolitan  Life  Insur- 
ance Company,  Appellant. 

The  Sam3e,  Respondents,  v.  The  Homceopathio  Life  Insur- 
ance Company,  Appellant. 

The  Same,  Respondents,  v.  The  Brooklyn  Life  Insurance 
Company,  Appellant. 

The  power  of  the  Sapreme  Court  to  order  biHs  of  particulars  extends  to  all 
descriptions  of  actions,  and  it  may  be  exercised  as  weU  in  behalf  of  the 
plaintiff  as  of  the  defendant. 

The  word  '*  claim  "  in  the  provision  of  the  Code  of  avil  Procedure  (§  681) 
providing  that  the  court  may  '*  in  any  case  direct  a  bill  of  the  particulars 
of  the  claim  of  either  party  to  be  delivered  to  the  adverse  party/'  in- 
cludes not  merely  a  ground  or  cause  of  action  upon  which  some  affirma- 
tive  relief  is  asked,  but  also,  in  case  of  a  defendant,  whatever  is  set  up 
by  him,  based  upon  facts  alleged  as  the  reason  why  judgment  should  no 
go  against  him. 

The  said  provision  does  not  take  away  the  power  the  court  previously  had 
of  affixing  a  disability  to  disobedience  of  an  order  directing  a  bill  of  part 
ticulars. 

In  an  action  upon  a  policy  of  life  insurance  certain  breaches  of  warranty 
in  answering  untruly  questions  in  an  application  were  set  up  as  a 
defense,  to  wit,  that  the  insured  stated  that  he  had  made  no  other  ap- 
plication for  insurance  which  had  been  refused,  whereas  he  had  made 
such  applications  to  companies  unknown  to  defendant ;  also  that  he  had 
not  had  bronchitis  or  spitting  of  blood,  when  in  fact  he  had  had  both 
prior  to  the  application ;  also  that  he  had  other  insurance  on  his  life 
in  addition  to  those  specified  by  him.  The  court,  on  motion  for  a  bill  of 
particulars,  directed  defendant  to  deliver  to  plaintiff's  attorney  a  state- 
ment  of  the  particular  times  and  places  at  which  it  expected  to   prove 
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that  the  insured  had  bronchitis-  and  spitting  of  blood,  also  stating  what 
other  insurance  in  addition  to  those  specified  the  defendant  expects  or  in- 
tends to  prove  tlie  insured  had,  specifying  the  name  of  the  company  and 
the  date  and  amount  of  the  policy  ;  also  stating  what  applications  for  in- 
surance were  made  which  had  not  led  to  an  assurance,  specifying  name 
of  company,  time  when  application  was  made,  and  date  of  application. 
The  order  also  provided  that  defendant  should  be  precluded  from  giving 
evidence  on  the  trial  of  matter  not  specified  in  such  bill  of  particulars. 
The  (ieneral  Term  modified  the  order  so  as  to  allow  defendant  to  give  in 
evidence  general  admissions  and  declarations  of  the  insured  without  re- 
gard to  the  bill  of  particulars.  Held,  that  the  court  had  power  to  grant 
such  an  order  ;  and  that  the  granting  of  it  in  this  case  was  not  such  an 
abuse  of  discretion  as  to  authorize  a  review  of  it  in  this  court. 
The  affidavits  upon  which  the  motion  was  made  stated  that  plaintifis  do 
not  know  to  what  instances  the  said  averments  of  the  answer  refer,  but 
did  not  state  that  they  do  not  know  of  some  instances  of  the  kind  re- 
f erred  to.  It  was  claimed  that  these  allegations  were  not  sufficient  to 
authorize  the  court  to  entertain  the  motion.  Held,  untenable  ;  that  the 
aifidavits  made  a  case  for  the  exercise  of  the  discretion  of  the  court. 

(Argued  March  1,  1881;  decided  March  15, 1881.) 

These  were  appeals  from  orders  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  made  May  4, 
1880,  modifying  and  affirming  as  modified  orders  of  the  Special 
Term,  in  each  of  the  causes  above  entitled,  which  required  the 
defendant  tofm*nish  a  bill  of  particulars.  (Reported  below, 
22  Hun,  167.) 

Each  action  was  brought  upon  a  policy  of  insurance  issued 
by  the  defendant  upon  the  life  of  Walton  Dwight,  plaintiflPs 
intestate. 

In  the  cause  first  above  entitled  the  answer  set  up  among 
other  things  breaches  of  warranty  as  follows  :  That  the  ap- 
plication for  the  policy  contained  the  following  questions  and 
answers : 

"  16.  Has  the  party "  (meaning  the  said  Walton  Dwight) 
"now  or  has  the  same  ever  had  any  of  the  following  diseases : 
spitting  of  blood,  bronchitis,  consumption,  liver  complaint, 
rheumatism,  etc.  ? " 

"  And  in  answer  to  said  question,  the  said  Walton  Dwight 
denied  that  he  had  ever  had  any  of  the  said  diseases  specified, 
except  rheumatism." 
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"  6.  A.  Whether  the  party  to  be  assured  is  now  or  has  been 
insured  in  this  company ;  if  so,  state  the  number  of  the  policy 
and  the  amount.  B.  Whether  in  other  companies,  in  which,  for 
what  amount  in  each ;  state  exactly  on  what  kind  of  policy." 

"  That  in  answer  to  so  much  of  said,  question  as  related  to 
insurance  in  other  companies,  the  said  Walton  Dwight  stated 
and  represented  that  he  was  insured  in  the  '  New  York  Mu- 
tual,' thereby  meaning  and  intending  the  Mutual  Life  Insur- 
ance Company  of  New  York,  by  a  fifteen  years'  endowment 
policy  for  $10,00  » ;  in  the  Connecticut  Mutual  Insurance  Com- 
pany, on  an  ordinary  life  policy,  for  $15,000  ;  in  the  Washing- 
ton, on  an  ordinary  life  policy,  for  $10,000,  and  in  the  Equit- 
able, on  an  ordinary  life  policy,  for  $10,000." 

"  6.  C.  Whether  an  insurance  has  been  applied  for  with  this 
or  any  other  company,  without  having  led  to  an  insurance  ? 
If  so,  with  which  companies  ?  And  for  what  reason  did  the 
application  not  lead  to  an  insurance  ? "  And  that  to  said  ques- 
tion the  said  Dwight  answered  "  No." 

.  "  That  *  *  *  in  and  by  the  said  application  it  was  declared 
by  the  said  Walton  Dwight  that  the  answers  given  by  him  were 
fair  and  true  answers  to  the  questions  put  to  him,  and  it  was  ac- 
knowledged and  agreed  by  the  said  Dwight  that  the  state- 
ments made  and  embodied  in  the  answers  to  the  questions  con- 
tained in  said  application  were  to  form  the  basis  of  the  contract 
for  insurance  for  which  he  then  applied,  and  that  any  untrue 
or  fraudulent  answers  and  any  suppression  of  facts  in  regard 
to  his  health  should  render  the  policy  null  and  void,  and  for- 
feit all  payments  made  thereon." 

"  That,  prior  to  the  application  for  the  said  policy,  the  said 
Walton  Dwight  had  had  bronchitis  and  spitting  of  blood ;  that 
at  the  time  of  the  said  application  the  said  Walton  Dwight', 
having  applied  to  the  Mutual  Life  Insurance  Company  of  New 
York  for  a  policy  on  the  life  plan,  had  iailed  to  obtain  such 
policy,  and  that  the  said  Mutual  Life  Insurance  Company  of 
New  York  refused  to  issue  any  policy  upon  the  life  of  the  said 
Dwight;  that  the  said  Dwight,  at  the  time  of  the  said  applica- 
tion, and  at  the  time  of  making  the  statements  hereinbefore 
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mentioned,  bad  not,  and  never  had,  a  policy  in  the  Connecti- 
cut Mutual  Life  Insurance  Company  for  $15,000,  or  any  sum, 
and  that  at  the  time  when  said  application  was  made  the  said 
Dwight  had  other  insurances  upon  his  life  in  addition  to  those 
specified  by  him,  which  fact  he  suppressed,  and  had  made  ap- 
plications for  insurance  to  one  or  more  companies  to  this  de- 
fendant unknown,  which  had  led  to  an  assurance." 

The  order  of  the  Special  Term  required  that  the  defendant 
deliver,  to  the  plaintiffs  attorneys  within  twenty  days  after 
entry  and  notice  of  order,  a  statement  in  writing,  under  oath, 
stating  the  particular  times  and  places  at  which  the  defendant 
expects  or  intends  to  prove  that  said  Walton  Dwight  had 
bronchitis  and  spitting  of  blood,  also  stating  what  other  insur- 
ance upon  his  life,  in  addition  to  those  specified  by  him  in  his 
application,  the  defendant  expects  or  intends  to  prove  that  said 
Walton  Dwight  had  at  the  time  when  said  application  was 
made,  specifying  particularly  the  name  of  each  company^  also 
stating  what  applications  for  insurance  to  one  or  more  compa- 
nies which  had  not  led  to  an  assurance  the  defendant  expects 
or  intends  to  prove  that  said  Dwight  had  made  at  the  time 
when  said  application  for  the  policy,  upon  which  this  action  is 
brought,  was  made,  specifying  particularly  the  name  of  each 
company,  etc. ;  and  that  defendant  be  precluded  from  giving 
evidence  in  regard  to  such  matters  upon  the  trial  other  than  is 
so  specified  in  such  bill  of  particulars. 

The  General  Term  modified  this  order  by  adding  thereto  a 
clause  directing  that  "  neither  any  bill  of  particulars  nor  any 
thing  in  the  order  shall  be  construed  as  to  prevent  or  have  the 
effect  of  preventing  the  defendants  from  giving  evidence  of 
any  declarations  or  statements,  oral  or  written,  made  by  the 
said  plaintiff's  testator,  Walton  Dwight  of  his 

having  had  bronchitis  or  spitting  of  blood,  *  *  *  which 
declarations  or  statements  were  general  as  to  the  times  and 
places  when  and  where  the  said  Walton  Dwight  had  said  ail- 
ments, *  ♦  *  or  from  giving  evidence  of  any  other  confes- 
sions of  said  Dwight,  which  are  otherwise  admissible,  *  *  * 
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which  confessions  are  general  as  to  the  times  and  places  of  the 
matters  in  said  confessions  mentioned  and  confessed." 

The  answers  in  the  other  cases  and  the  orders  were  similar. 

Jos.  Larocque  for  the  German  ia  Life  Insurance  Company, 
appellant.  The  term  "  claim,"  as  used  in  the  last  subdivision 
of  section  531  of  the  Code  of  Civil  Procedure,  is  synonymous 
with  the  word  "  demand,"  or  "  cause  of  action."  (Code  of 
Civil  Procedure,  §§  500,  507 ;  Orvia  v.  Dana,  1  Abb.  N.  C. 
269.)  A  party  is  not  bound  to  furnish  matters  ot  evidence  to 
his  adversary,  which  evidence,  in  itself,  does  not  constitute  a 
cause  of  action.  (  WiUis  v.  Baily,  19  Johns.  268.)  The  ques- 
tion as  to  the  power  of  the  court  to  make  the  order  appealed 
from  is  one  of  law,  and  an  appeal  thereon  lies  to  this  court. 
{mt<m  V.  Beecher,  59  N.  T.  176.) 

James  Thomson  for  the  Washington  Life  Insurance  Com- 
pany, appellant.  Under  the  common  law  and  the  Code  of 
Procedure  bills  of  particulars  were  confined  to  demands  for 
affirmative  relief.  {People  v.  Monroe,  4  Wend,  200 ;  2  Paine 
&  Oner's  Pr.  152.)  All  matters  which  a  defendant  might 
plead,  by  reason  of  which  ho  would  be  entitled  to  defeat  a 
plaintiffs  recovery,  other  than  counter-claims,^  are  defenses. 
(Code  of  Civil  Procedure,  §§  507,  511,  512.)  To  constitute  a 
claim,  in  any  proper  sense  of  the  term,  there  must  be  an  af- 
firmative demand.  (Abbott's  Law  Diet.,  Claim ;  LoAJorence  v. 
JUiller,  2  N.  T.  245,  254;  Jackson  v.  Zosee,  4  Sandf.  Ch. 
381 ;  Kneedler  v.  Steinberger,  10  How.  Pr.  67.)  Under  the 
Code,  the  time  and  place  of  a  material  traversable  fact  need 
not  be  stated,  unless  it  is  essential  to  the  cause  of  action.  {Peo- 
ple V.  Ryder,  12  N.  Y.  433 ;  Bliss  on  Code  Pleading,  §  296.) 
Leaving  out  of  view  every  other  consideration,  the  plaintiffs' 
own  papers  wholly  failed  to  make  a  case  entitling  them  to  the 
order.  {Strong  v.  Strong,  1  Abb.  Pr.  [N.  8.]  233,  238 ;  Wil- 
lis V.  Bailey,  19  Johns.  268.)  This  court  reviews  errors,  not 
otherwise  appealable,  where  the  decision  of  the  court  below  is 
SicKELs  —  Vol.  XXXIX.        63 
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founded  upon  an  erroneous  view  of  its  power  to  act,  or  of  the 
law.  •  {TUton  v.  Beecher,  59  N.  Y.  176 ;  Equitable  Life  Aasur- 
once  Society  v,  Stephens^  63  id.  841 ;  Morris  v.  Wheeler^  46 
id.  708  ;  West  Side  Bk.  v.  Pugaleyy  47  id.  368  ;  Hanover  F. 
Ins.  Co.  V.  Tomlvnson^  50  id.  215.) 

James  Otis  Hoyt  for  the  Manhattan  Life  Insurance  Com- 
pany, appellant.  The  court  had  no  power  to  order  a  bill  of 
particulars  of  a  defense  whicH  was  not  a  claim.  (Code  of  Civil 
Procedure,  §  531 ;  Orvis  v.  Dana^  1  Abb.  K  C.  268.)  The 
plaintifiEs,  having  shown  that  they  have  actual  knowledge  of 
suflScient  facts  to  show  them  the  particulars  of  the  proposed 
defense,  have  not  made  such  a  case  upon  the  papers  as  will 
allow  the  court  to  order  a  bill  of  particulars.  {United 
States  V.  Tilden  ;  Tilton  v.  Beecher,  59  N.  Y.  186-7 ;  BtacJde 
V.  NeUsoUy  6  Bosw.  681-3;  Orvis  v.  Dana^  1  Abb.  N.  C. 
285 ;  Norlock  v.  Lediard,  10  M.  &  W.  677*;  Pringle  v.  Leve- 
rich,  10  N.  Y.  Wkly  Dig.  290.)  The  order  is  appealable  to 
this  court.  {Ogdenshurgh  <&  Z.  O.  R.  B.  Co.  v.  F.  cfe  O.  R. 
R.  Co.,  63  N.  Y.  176.)  The  court  had  no  power  to  preclude 
defendant  from  giving  evidence  of  particulars  of  defense  upon 
the  trial,  not  stated  in  the  bill  of  particulars,  which  might 
subsequently  come  to  its  knowledge,  and  by  its  order  de- 
prived defendant  of  a  substantial  right.  {Dooley  v.  Royal 
Baking  Powder,  1  Law  Bulletin,  18.) 

William  Henry  Amoux  for  the  Metropolitan  Life  Insur- 
ance Company  and  The  Homoeopathic  Mutual  Life  Insurance 
Company,  appellants.  A  bill  of  particulars  is,,  in  its  nature 
and  scope,  an  enlargement  and  amplification  of  a  pleading, 
and  whatever  cannot  properly  be  embraced  in  a  plead- 
ing cannot  properly  be  directed  by  a  court  to  be  in- 
cluded in  a  bill  of  particulars.  {Matthews  v.  Hvhbard,  47 
N.  Y.  429  ;  Mehrin  v.  Wood,  3  Keyes,  533 ;  Pickering  v.  Be 
Rochemont,  45  N.  H.  (>7 ;  Dean  v.  Mann,  28  Conn.  352 ; 
Davis  V.  Freeman,  10  Mich.  188 ;  Bowman  v.  Earle,  6  Duer, 
691,  694;  People  v.  Monroe,  4  Wend.  200;  Davis  v.  Free- 
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fna?^^  10  Mich.  188;  Fleurot  v.  Durand^  14  Johns. 
Gilpin  V.  HcnjodL^  5  Penn.  St.  41,  52 ;  Brown  v.  CaJ/oert^  4 
Dana,  219;  Canal  Co.  v.  Knwpp^  9  Pet.  541,  564;  tSta/rk- 
weaih^  v.  Kittle;  17  Wend.  20  ;  Ilall  v.  Sewell,  9  Gill  [Md.], 
146  ;  1  Phillips  on  Evidence,  799,  801  [4th  Am.  ed.]  ;  Mercer 
V.  JSayre^  3  Johns.  246;)  A  bill  of  particulars  is  so  much  a 
part  of  the  complaint  that  in  several  of  the  States  it  has  been 
held  that  it  is  too  late  to  demand  a  bill  of  particulars  after  de- 
fendant has  answered.  (  WhitaU  v.  Vaughn^  3  Johns.  L.  R.  [2 
Penn.]  217;  Rice  v.  AnnoHy  8  Gratt.  557;  McCarthy  v. 
Mooney,  41  111.  300;  Waterman  v.  MaOan,  5  Fla.  211,  213; 
Long  V.  Kinard,  Harp.  47 ;  Tidd's  Pr.  534  ;  6  Term  R.  597.) 
Facts  only  are  to  be  set  forth  in  pleadings,  and  not  the  evi- 
dence which  will  be  required  to  prove  the  existence  of  those 
facts,  or  the  subordinate  facts,  which  are  the  means  of  produc- 
ing the  state  of  facts  relied  on ;  and,  in  alleging  a  fact,  it  is  not 
necessary  to  state  such  other  facts  as  tend  to  prove  the  allega- 
tion. {Boyce  v.  Brown ^  7  Barb.  80 ;  Williams  v.  Wilcox^  8  Ad. 
*fe  El.  314,  331.)  The  court  may,  in  any  case,  direct  a  bill 
of  particulars  of  the  claim  of  either  party  to  be  delivered 
to  the  adverse  party.  (Code  of  Civ.  Proc,  §  531  ;  King 
V.  Cator,  4  Burr,  2026  ;  BartZett  v.  King,  12  Mass.  545 ; 
ElVm  v.  Paige^  18  id.  43 ;  NichoU  v.  Squire^  22  id.  168 ; 
Commonwealth  v.  Cooley,  27  id.  36;  Sedgwick's  Stat,  and 
Const.  Law,  126.)  At 'common  law  the  defendant  could 
not  be  compelled  to  furnish  a  bill  of  particulars,  (3  BI. 
Com.  296 ;  Co.  Litt.  127.)  A  counter-claim  is  a  claim  which 
would  constitute  a  cross-action,  or  upon  which  defend- 
ant might  have  maintained  an  action,  and  which,  if  success- 
ful, would  defeat,  diminish  or  in  some  way  qualify  plaint- 
ill's  recovery.  {Nat.  Fire  Ins.  Co,  v.  McKay,  21  K  T.  199; 
Jarvis  v.  Peck,  19  Wis.  74 ;  Ilohhaiter  v.  Heime,  37  Mo. 
443;  IlayY.  Short,  49  id.  139;  Dietrich  v.  Koch^  35  Wis. 
618;  Mattoon  v.  Baker,  24  How.  329;  Prouty  v.  Eaton,  41 
Barb.  409.)  The  right  of  plaintiflE  to  claim  and  defendant  to 
counter-claim  must  be  reciprocal,  for  there  can  be  no  counter- 
cliiiiii  where  the*  plaintiff  has  no  claim.     {Meyer  v.  Second 
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Ave.  a.  JR.  Co.^  8  Bosw.  309 ;  Bellinger  v.  Crague^  31  Barb. 
534 ;  Gates  v.  Preston^  41  N.  Y.  116.)  It  is  broader  and  more 
comprehensive  than  set-off  or  recoupment.  (  Vassar  v.  Living- 
stariy  13  K  Y.  248,  256 ;  affirmed,  4  Duer,  285.)  It  embraces 
both  set-off  and  recoupment.  (  Wilder  v.  Boyntouj  63  Barb. 
547 ;  Pattison  v.  Ri^hards^  22  id.  143 ;  Clinton  v.  Eddy^  1 
Lans.  61 ;  Leavenio&rth  v.  Packer^  52  Barb.  132.)  Through- 
out the  Code  the  fixed  and  unalterable  meaning  of  the  word 
"claim"  18  the  assertion  of  a  legal  right  which  may  be  the 
foundation  of  a  remedy  in  any  legal  proceeding.  (§§  481,  501, 
206,  701 ;  Brewster  v.  SackeU,  1  Cow.  572.)  It  cannot  be 
contended  successfully  that  this  court  has  no  jurisdiction  over 
this  order  on  the  ground  of  the  insufficiency  of  the  affidavit. 
{Steuben  Co.  Bank  v.  ATherger^  78  N.  Y.  252.)  Before  order- 
ing the  bill  of  particulars  wo  should  have  a  bill  of  discovery. 
(Youngs  v.  DeMott,  1  Barb.  30.) 

Augustus  Ford  for  the  Brooklyn  Life  Insurance  Company, 
appellant.  The  order  of  the  General  Term  is  appe  e  to 
this  court.  It  decides  a  question  of  practice  affecting  a  sub- 
stantial right  and  not  resting  in  discretion.  (Code  Civ.  Proc, 
§  190,  subd.  2;  Lawrence  v.  Farly,  73  N.  Y.  187;  Tripp  v. 
CooTc,  26  Wend.  152 ;  PlaU  v.  Monroe,  34  Barb.  293 ;  10  Abb. 
[N.  S.]  416,  Court  of  Appeals.)  The  power  to  order  a  bill  of 
particulars  of  a  party's  claim  ought  not  to  be  exercised  to  ex- 
clude a  meritorious  defense,  nor  for  the  purpose  of  furnishing 
evidence  to  the  opposite  party.  {Gee  v.  Chase  M.  Co.,  12  Hun, 
630 ;  Strong  v.  Strong,  1  Abb.  Pr.  [N.  S.]  238 ;  ^Y^Ilis  v.  Bailey, 
19  Johns.  268.)  A  bill  of  particulars  is  to  prevent  surprise, 
not  to  furnish  evidence.  {Fullerton  v.  Gaylord,  7  Robt.  551 ; 
Drake  v.  Thayer,  5  id.  701.)  Where,  from  the  nature  of 
the  action,  it  appears  that  the  party  seeking  the  particulars 
knows  as  well  as  the  adverse  party  the  details  he  seeks,  an 
application  for  an  order  for  a  bill  of  particulars  will  be  denied. 
{Blackie  v.  Neilson,  6  Bosw.  681.)  The  plaintiffs  were  not 
entitled  to  a  bill  of  particulars  on  the  moving  papers,  {Orvis 
V.  Dana,  1  Abb.  N.  C.  285 ;    Willis  v.  Bailey,  19  Johns.  268; 
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Depew  V.  Leijil^  5  Duer,  663 ;  Blackie  v.  NeUaoTiy  6  Bosw. 
FuUerton  v.  Gaylord^  7  Kobt.  551.) 

Henry  Smith  for  respondents.  The  only  question  presented 
for  review  in  this  court  is,  whether  the  Supreme  Court  had 
power  to  make  the  order  frofa  which  the  appeal  is  brought. 
(Tilton  V.  Beecher,  59  K  Y.  180 ;  People  v.  Tioeed,  63  id. 
194 ;  Livennore  v.  Bairkbridge^  56  id.  72 ;  Code  of  Civ.  Proc, 
§§  1324,  190  [2].)  The  Special  Terra  had  power,  under  the 
statute,  to  make  an  order  for  a  bill  of  particulars  of  matters  al- 
leged in  defense.  (Code  of  Civ.  Proc,  §  531 ;  TUton  v.  Beechei\ 
59  N.  T.  176.)  The  assumption  by  appellant  that  the  wopd 
"  claim,"  as  used  in  this  section  of  the  Code,  does  not  apply  to 
matter  alleged  in  a  defense,  and  is  only  applicable  to  causes  of 
action  and  counter-claims,  is  untenable.  {Orvis  v.  Dana^  1 
Abb.  K  C.  281,  282.)  It  is  the  practice  to  order  bills  of  par- 
ticulars of  matters  alleged  in  defense.  \Eberhardt  v.  Schuster^ 
6  Abb.  N.  C.  141 ;  Dlossy  v.  Bust,  11  Weekly  Dig.  102  )  The 
court  would  have  had  power  to  grant  a  bill  of  particulars  under 
the  old  practice,  even  though  the  restricted  signification  should 
be  applied  to  the  word  "  claim,'*  as  used  in  section  531.  {TUton 
V.  Beecher,  59  N.  Y.  180 ;  Orvia  v.  Drnia,  1  Abb.  K  C.  281, 
282;  Marshal  v.  Emperor  Life,  6  Best  &  S.  886 ;  L.  R,  1 Q. 
B.  85 ;  McCreight  v.  Stevens,  1  H.  &  C.  452;  Pitts  v.  Cliam' 
bers,\Y  &F.  684;  W'estY.  West,  4:  ^,&T,  22  \  Jackson  y^, 
Hillas,  4  Irish  [Eq.],  60;  Jones  v.  Bewiche,  L.  R.,  5  C.  P. 
32;  Combey.  Stephenson,  31  L.  T.  R.  [N.  S.]  585;  Ireland 
V.  Thompson,  4Bing.  N.  C.  940;  S.  6\ ,  6  Scott,  601 ;  Owen 
V.  Nioherson,  3  E.  &  E.  601;  Doe  v.  Duke  of  Newcastle,  7 
T.  R.  332,  note;  Bain\,  McKay,h  U.  C.  Pr.  465;  Wood 
V .  Wood,  2  Pai .  112 . )  The  court  had  the  power  to  make  the 
order  in  question,  and  to  prescribe  a .  penalty  for  disobedience 
to  it.  {Oom,  V.  SnelZing,  15  Pick.  321 ;  Bowman  v.  Ea/rle^ 
3  Duer,  691 ;  KeUogg\.  Paine,  8  How.  Pr.  329.)  The  form 
of  the  order  is  a  question  of  practice,  which  involves  no  sub- 
stantial right,  and  which  this  court  will  not  review .  {Hanover 
F.  Ins.  Co,  Y.  Tomlinson,  68  N.  Y.   651.)    It  is  proper 


502    DwiGHT  et  al.  V.  Germania  Life  Insurance  Co.  [Mar., 

Opinion  of  the  Ck>urt,  per  Foloer,  Ch.  J. 

practice  to  impose  a  penalty  for  disobedience  to  the  oi-der. 
{Ibbett  V.  Seaver^  4  Dowling  &  Lowndes,  716  ;  Young  v.  Geir 
her,  6  0.  B.  552;  Com.  v.  SneUing,  15  Pick.  321.) 

FoLGEB,  Ch.  J.  These  appeals,  from  orders  directing  the 
defendants  to  furnish  bills  of  particulars  of  the  matters  alleged 
as  defenses,  bring  up  two  questions.  First.  Is  there  power 
in  the  Supreme  Court  to  grant  such  an  order  in  such  a  ease, 
and  is  such  an  order,  therefore,  discretionary  with  that  court,  and 
prima  facie  not  reviewable  here  ?  Second.  If  that  question 
be  answered  in  the  affirmative,  are  these  orders  an  abuse  of 
the  discretion  of  the  court,  so  as  to  make  them  the  subject  of 
review  by  this  court  ? 

First.  Unless  changed  by  statute  law,  the  power  of  the  Su- 
preme Court  to  order  bills  of  particulars  is  not  confined  to 
actions  upon  demands  for  money,  made  up  of  various  items. 
It  extends  to  all  descriptions  of  actions,  when  justice  demands 
that  a  party  should  be  apprised  of  the  matter  for  which  he  is 
to  be  put  for  trial,  with  more  particularity  than  is  required  by 
the  rules  of  pleading.  {TUton^y.  Beecher,  59  N.  Y.  176.) 
Nor  is  this  power  confined  to  an/ exercise  of  it  in  behalf  of  the 
defendant  in  an  action.  In  favor  of  the  plaintifl^,  as  well, 
the  court  may  order  the  defendant  to  give  the  particulars  of 
the  facts  which  he  expects  to  prove.  Thus,  on  a  plea  of  fraud 
and  consequent  repudiation  by  the  defendant,  he  has  been  com- 
pelled to  give  particulars  of  the  acts  of  fraud  and  repudiation 
{McGreight  v.  Stevens,  1  H.  &  C.  454 ;  Pitta  v.  0/uimberSy  1 
F.  &  F.  684) ;  on  a  plea  of  undue  influence,  particulars  of 
those  exerting  the  influence  (  West  v.  West,  4  S.  &  T.  22 ; 
Jackson  v.  IliUas,  4  Irish  [Eq.],  60);  on  a  plea  of  justifi- 
cation to  an  action  for  a  libel  charging  perjury,  particulars  of 
the  matters  of  justification  {Jones  v.  Bewicke,  L.  R.,  5  C.  P. 
32) ;  in  ejectment  {Doe  v.  Newcastle,  7  T.  R  332,  note).  The 
power  has  been  exercised,  even  in  a  criminal  case,  in  favor  of 
the  Commonwealth,  and  against  the  prisoner.  See  Oom.  v. 
SneUing  (16  Pick.  321),  where,  on  an  indictment  for  libel,  the 
defendant  was  ordered  to  give  particulars  of  the  instances  of 
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misconduct  in  the  person  libeled  that  he  expected  to  prove,  and 
was  confined  in  his  proof,  on  the  trial,  to  the  instances  definitely 
specified  in  the  bill  furnished.  In  that  case  are  citations  of 
civil  actions  in  which  the  defendant  was  required  to  give  partic- 
ulars of  what  he  would  attempt  to  prove.  It  is  a  power  inci- 
dent to  the  general  authority  of  the  court  in  the  administration 
of  justice.  (Id.)  It  is  the  same  power,  in  kind,  that  courts  have 
to  grant  a  new  trial  on  the  ground  of  surprise.  The  latter  is 
remedial  and  curative.  The  former  is  preventative.  But  both 
have  the  same  purpose,  to  reach  exact  justice  between  the  par- 
ties, by  learning  just  what  is  the  truth,  and  to  learn  what  is  the 
truth,  by  giving  to  each  party  all  reasonable  opportunity  to  pro- 
duce his  own  proofs,  and  to  meet  and  sift  those  of  his  advers- 
ary. Thus,  where,  in  an  action  for  seduction,  the  female  had 
sworn  to  the  coition  on  a  particular  day,  affidavits,  showing  an 
aliii  and  surprise,  were  .held  to  make  good  ground  for  a  new 

trial.    {Sargent  v.  ,  6  Cow.  106.)    Now,  would  the 

plaintiff  there  have  been  in  a  worse  plight  if,  before  the  trial, 
the  court  had  ordered  him  to  give  a  bill  of  the  particular  occa- 
sions on  which  he  expected  to  prove  copulation  ?  The  same 
end  was  reached  by  granting  a  new  trial  as  could  have  been  by 
ordering  the  particulars.  And  the  same  rule  would  apply,  in 
the  case  of  a  plaintiff  seeking  a  new  trial  against  a  defendant, 
for  surprise  by  the  testimony  of  the  latter.  But  it  is  said  that 
though  the  power  may  once  have  been  in  the  courts,  by  reason 
of  recent  statutory  provisions,  it  is  not  there  now.  The  531st 
section  of  the  new  Code  touches  this  subject.  It  is  claimed 
that  by  it  the  power  is  taken  away,  if  the  courts  ever  had  it. 
That  section  provides  that  the  cornet  may,  in  any  case,  direct  a 
bill  of  particulars  of  the  claim  of  either  party  to  be  delivered 
to  the  adverse  party.  If  it  should  be  conceded  that  there  is  no 
power  left  in  the  court  other  than  that  which  this  section  gives, 
still  we  do  not  assent  to  the  claim  made.  The  strength  of  the 
defendants*  position  is,  in  the  definition  they  give  to  the  word 
"  claim,"  found  in  the  section.  It  is  contended  that  the  word'is 
synonymous  with  "  demand,"  and  "  cause  of  action,"  and  that 
it  was  intended  to  express  by  it  only  the  ground,  or  cause  of 
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action,  on  which  some  affirmative  relief  is  asked  of  the  court, 
and  in  cases  only  in  which  affirmative  relief  is  asked. 

We  do  not  think  that  it  is  so  restricted  in  purpose  as  that 
In  our  view  the  claim  spoken  of  by  that  section,  where  the 
case  of  a  defendant  is  in  hand,  is  whatever  is  set  up  by  him  as 
a  reason  why  the  action  may  not  be  maintained  against  him. 
The  claim  of  the  defendant,  is  that  ground  of  fact  which  he 
alleges  in  his  answer  as  the  reason  why  judgment  should  not 
go  against  him.  His  claim,  in  the  case,  is  the  position  he 
takes  in  his  pleading,  based  upon  the  facts  he  sets  up,  and 
the  law  applied  thereto,  why  he  should  go  without  day.  We 
have  used  the  word,  in  some  of  its  forms,  twice  in  this  par<)r 
graph  as  expressive  of  a  meaning  as  broad  as  that,  and  no 
doubt  have  been  understood.  There  is  no  reason  for  saying 
that  the  intention  of  the  legislature  was  to  use  the  word  with 
a  narrower  meaning.  When  sectioji  631  was  passed,  the 
draughtsmen  of  the  new  Code  had  before  them  the  case  of 
Tilton  V.  Beecher  {8uj[>ra\  and  the  cases  cited  in  it.  That  case 
had  been  decided  under  the  old  Code,  and  with  section  158  of 
that  Code  in  mind.  That  section  does  not  differ,  in  substance, 
from  sejjtion  531  of  the  new  Code.  The  framers  of  section 
531  knew  the  power  that  the  (Courts  had  to  order  bills  of  par- 
ticulars, as  shown  by  the  opinion  and  judgment  in  that  case. 
If  it  was  meant  by  them  to  take  away  or  narrow  that  power, 
there  would  have  been  some  expression  of  an  intention  so  to 
do.  We  find  no  indication,  either  in  the  section  itself,  or  in 
any  annotation  on  the  section,  that  there  was  such  purpose. 
The  general  purpose  of  the  Code  was,  or  should  have  been,  to 
embody,  in  apt  words,  a  declaration  of  the  law  as  it  was.  If 
the  purpose  of  any  section  was  more  than  that,  and  was  to 
change  the  law  as  it  was,  and  to  take  away  judicial  power  then 
possessed,  we  should  find  some  hint  of  it  in  the  section,  or  in 
reports  accompanying  it,  or  in  annotation  upon  it.  Besides, 
section  4  does  continue,  in  the  courts,  the  exercise  of  the  juris- 
diction and  powers  then  vested  in  them  by  law,  according  to 
the  course  and  practice  of  the  courts,  except  as  otherwise  pre- 
scribed.    Section   531   is  not,  in   terms,  prohibitory  of  the 
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power,  and  may  not  be  said  to  prescribe  otherwise.  Nor  ia 
there  warrant  for  the  contention,  that  the  Code  withholds 
power,  unless  the  defendant  seeks  affirmative  relief.  That 
would  be  to  make  the  power  depend  upon  an  incident  merely. 
Suppose  that  the  defendant,  in  any  case,  should,  in  his  answer, 
ask  judgment  for  a  perpetual  injunction  on  the  same  facts 
which  he  set  up  as  a  defense.  This  would  be  invoking  affirm- 
ative relief.  That  alone  would  not  bring  the  case  within  sec- 
tion 531,  and  give  power  to  the  courts.  Tiie  existence  of  the 
power  is  not  got  from  the  prayer  of  the  answer,  but  is  inherent 
in  the  court,  or  recognized  and  preserved  by  the  Code,  or  both. 
It  would  not  keep  in  view  the  real  purpose  of  ordering  partic- 
ulars, and  the  real  purpose  of  the  existence  and  exercise  of  the 
power,  to  hold  that  in  such  case  particulars  could  be  ordered, 
wliile,  if  the  defendant  waived  or  struck  out  his  prayer  for  an 
injunction,  it  could  not. 

That  purpose,  as  we  have  seen,  is  to  reach  justice  between 
the  parties  by  evolving  the  truth  from  their  discordant  state- 
ments, and  to  give  the  parties  every  reasonable  facility  for 
coming  to  the  trial,  fully  prepared  for  all  that  may  be  pro- 
duced by  the  other  side.  This  is  just  as  important,  whether 
the  matter  is  set  up  as  a  bare  defense,  or  as  a  basis  for  a  de- 
mand for  affirmative  relief. 

The  orders  in  these  cases  provide  that  the  defendants  be 
precluded  from  giving  evidence  on  the  trial,  of  matter  not 
specified  in  the  bill  of  particulars  furnished.  It  is  urged  that 
the  Special  Term  had  no  power  to  affix  this  penalty  to  a  fail- 
ure or  an  inability  to  furnish  a  complete  bill.  The  contention 
is  based  upon  the  reading  of  the  531st  section.  The  first  clause 
of  that  provides  that  on  demand  a  copy  of  the  account 
pleaded  must  be  furnished.  The  second  clause  provides  that 
a  failure  to  do  so  will  preclude  from  giving  evidence  of  the 
account.  The  third  clause  provides  for  an  order  by  the  court 
to  furnish  a  further  account  when  the  first  one  is  defective. 
The  fourth  clause  is  the  one  we  have  already  stated,  that  the 
court  may,  in  any  case,  direct  a  bill  of  the  particulars  of  the 
daim  of  either  party  to  be  delivered.  Now  because  the  sec- 
SiCKELS  — Vol.  XXXIX.        64 
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tion  does  not  anywhere  but  in  the  second  clause  speak  of  i 
penalty  on  non-delivery  of  a  bill  of  particulars,  it  is  argued 
that  the  Code  meant  that  the  courts  should  have  no  power  to 
affix  one.  Clearly,  the  courts  have  power,  by  the  Code,  to 
grant  an  order  for  a  further  account,  and  for  a  bill  of  the  par- 
ticulars of  the  claim  of  either  party.  If  the  Code  keeps  from 
the  court  the  ppwer  to  affix  a  penalty  to  failure  to  obey  its 
order,  it  is  only  by  not  repeating  the  clause  giving  the  penalty. 
That  would  be  to  give  more  force  to  a  demand  of  a  party  for 
an  account,  than  to  the  order  of  the  court  for  a  further  account; 
This  would  be  absurd.  There  should  follow  the  same  penalty 
for  not  furnishing  a  further  account  when  ordered,  as  there  does 
for  not  giving  a  first  account  when  demanded.  There  is  power 
in  the  court  to  order  that  it  shall  follow.  And  if  there 
is  that  power  in  making  an  order  for  a  further  account  under 
the  third  clause,  there  is  the  same  power  in  making  an  order 
for  the  particulars  of  a  claim  under  the  fourth  clause. 

The  Code  did  not  mean  to  take  away  the  power,  which 
courts  always  have  had,  of  affixing  a  disability  to  disobedience 
of  such  orders.  It  was  needed  that  it  should  enact  the  penalty 
for  failure  to  comply  with  a  demand  of  a  party,  but  it  was  not 
needed  that  it  should  in  terms  give  a  power  that  the  courts 
had  always  possessed.  Besides,  the  bill  of  particulars  is  in  aid 
of  the  pleading ;  it  is  sometimes  called  an  amplification  of  the 
pleading.  The  particulars  are  considered  as  incorporated 
with  the  pleading  {FUurot  v.  Durand^  14  Johns.  329  ;  Van 
Yechien  v.  Hopkins^  5  id.  211),  and  on  production  of  the  order 
and  proof  of  the  delivery  of  the  bill,  the  parties  are  not  allowed 
to  give  evidence  out  of  it.  {Holland  v.  HopJcinay  2  B.  & 
P.  243 ;  Hurst  v.  Watkis^  1  Camp.  69.)  It  is  an  exercise  of 
the  same  power,  to  preclude  in  the  order  proof  of  matter  not 
specified  in  the  bill  of  particulars.  It  matters  not  whether  the 
power  is  exerted  by  a  declaration  in  the  order,  or  by  a  ruling 
from  the  bench  on  the  trial. 

There  are  arguments  ah  inconvenienti  made  against  the  ex- 
istence of  the  power.  These  are  drawn  from  the  alleged  diffi 
culty  of  preparing  a  complete  bill  of  particulars  in  the  short 


1881.]  D WIGHT  et  al.  v.  Oebmakia  Life  Insubancb  Co.     507 

OpinioD  of  the  Court,  per  Folobr,  Ch.  J. 

time  allowed  a  defendant  to  answer,  and  thereafter  to  comply 
with  an  order  ;  and  from  the  difficulty  of  making  an  exact  and 
comprehensive  bill  of  particulars  before  full  and  precise  pre- 
paration for  trial  and  for  proof  of  the  defense  has  been  made. 
These  difficulties  must  attend  in  greater  or  less  degree  any 
case  in  which  a  defendant  can  be  ordered  by  the  court  to  fur- 
nish a  bill.  As  it  is  shown  that  tliere  are  cases  in  which  the 
court  has  power  to  make  an  order  upon  the  defendant  to  give 
particulars,  it  follows  that  these  are  not  legitimate  arguments 
against  the  existence  of  power  to  order,  but  rather  for  the 
favor  of  the  court  as  to  the  terms  and  conditions  of  the  order. 
It  is  also  urged  that  the  allegations  of  the  plaintiffs'  affi- 
davits are  not  sufficient  to  set  the  courts  in  motion.  We  think 
that  the  papers  before  the  Special  Term  were  enough  to 
authorize  the  courts  below  to  entertain  the  motions.  It  is  said 
that  the  plaintiffs  state  no  more  in  those  affidavits  than  that 
they  do  not  know  to  what  instances  the  averment  of  the  defend- 
ants' pleadings  refer,  while  they  do  not  state  that  they  do  not 
know  of  some  instances  of  the  same  kind  with  those  averred. 
But  grant  that  the  plaintiffs  know  of  instances  ;  they  may  be 
fully  prepared  to  show  that  they  are  innocuous  to  their  right 
of  action.  The  instances  which  they  know  of  may  or  may 
not  be  the  same  of  which  the  defendant  has  knowledge  or  in- 
formation ;  hence  it  is  for  the  court  to  say  in  its  discretion 
whether  they  should  be  informed.  Therefore,  the  affidavits, 
in  averring  an  ignorance  of  the  one  class,  while  not;,  averring 
an  ignorance  of  any,  do  make  a  case  for  the  discretion  of  the 
court.  (See  Snelling  v.  Chennellsj  5  Dowl.  80 ;  S.  C,  12  Leg. 
Obs.  75.)  The  position  of  the  defendant  is,  that  as  it  may  be 
assumed  that  the  plaintiffs  have  knowledge  of  some  instances, 
it  may  be  further  assumed  that  they  must  be  the  same  of 
which  the  defendant  has  information  ;  or  upon  another  assump- 
tion, that  the  instances  do,  in  fact,  exist,  and  that,  therefore, 
the  plaintiff  cannot  be  ignorant  of  them.  It  is  plain  that  the 
first  assumption  is  not  of  necessity  correct.  The  second  is  to 
assume  the  truth  of  the  very  issue  to  be  tried,  as  it  is  raised 
by  the  verified  pleadings  of  the  parties,  which  were  parts  of 
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the  moving  papers.  We  conclude,  then,  that  the  courts  below 
had  power  to  make  orders  that  the  defendants  furnish  state- 
ments of  the  particulars,  and  that  the  granting  of  them  rested 
in  the  discretion  of  those  courts. 

Second.  It  remains,  then,  to  inquihe  whether  that  discretion 
has  been  abused.  Taking  the  cases  and  the  orders  in  their 
general  aspect,  it  cannot  be  said  that  it  lias.  The  defenses  set 
up  and  the  manner  of  pleading  them  are  such,  that  manifestly 
the  plaintiflEs  would  go  down  to  trial  at  some  hazard  of  being 
taken  by  surprise,  if  there  were  not  given  to  them  some  more 
specific  statements  'than  the  answers  open,  of  the  time  and 
place  and  other  circumstances  of  the  occurrences  alleged  in 
most  general  terms.  It  was  a  discreet  exercise  of  power  to 
order  that  more  specific  statements  be  given. 

But  objections  are  made  to  the  terms  and  conditions  of  these 
orders,  as  directing  either  impossibilities,  or  acts  that  will  be 
highly  detrimental  to  the  defense  of  the  defendants.  The 
orders  direct  that  the  bills  state  the  particular  times  and  places 
at  which  the  deceased  had  bronchitis  and  spitting  of  blood.  If 
this  was  to  be  so  construed  as  requiring  a  statement  of  the  very 
day  or  days,  and  the  very  houses  of  abode  or  buildings  of 
business,  on  and  at  which  he  had  the  disease  or  raised  the  blood, 
there  would  be  force  in  the  complaint  that  it  is  impossible.  It 
is  not  to  be  so  constnied.  The  times,  in  a  true  construction  of 
the  order,  are  the  spaces  of  time,  and  the  places  are  tlie  muni- 
cipal localities.  Surely  if  the  defendants  have  been  informed 
so  as  to  aver,  and  verify  the  averment,  that  D wight  had  bix)n- 
chitis  and  spit  blood,  they  must  have  information  specific 
enough  to  comply  with  such  a  requirement.  Nor  would  a 
statement  thereof  imperil  a  defense  beyond  a  peril  to  which  it 
should  be  exposed,  that  of  having  the  testimony  to  sustain  it, 
met  by  countervailing  testimony  covering  the  same  space  of 
time  and  as  to  the  same  localities.  It  surely  is  not  more  haz- 
ardous than  to  have  met  the  new  trial  granted  on  the  ground 
of  surprise  in  5  Cow.  {supra).  To  state  the  other  insurances 
upon  the  life  of  Dwight,  or  the  other  applications  for  insurance, 
is  easy  if  they  are  known  or  information  has  been  had  of  them; 
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and  we  see  no  likelihood  of  unrea3onable  hazard  to  the  defense 
by  doing  it.  Nor  do  we  see  that  the  order  calls  for  a  disclos- 
ure of  the  evidence  on  which  the  defendants  rely  to  support 
their  defense.  A  statement  would  not  disclose  whether  the 
evidence  would  be  oral  or  written,  nor  who  would  give  the  oral 
testimony,  nor  the  nature  or  source  of  that  in  writing.  And 
these  remarks  apply  mutatis  mutandis  to  the  other  matters 
contained  in  the  various  orders.  And  it  is  always  to  be  borne 
in  mind,  that,  these  orders  are  to  be  read  and  used,  and  action 
under  them  is  to  be  had,  in  accordance  with  settled  rules  of 
practice,  which  are  safeguards  to  parties  on  either  side.  In 
the  words  of  Lord  Mansfield  :  "  The  bill  of  particulars  must 
not  be  made  the  instrument  of  injustice,  which  it  is  intended 
to  prevent."  {Milhoood  v.  Walter^  2  Taunt.  224.  See,  also, 
Hurst  V.  Watkis^  1  Camp.  69,  note ;  Lovelock  v.  Cheveley. 
1  Holt's  N.  P.  552.)  . 

We  are  not  required  to  say,  and  we  do  not  say,  that  in  the 
exercise  of  discretion  we  would  have  granted  orders  as  minute 
in  some  pomts  as  are  the  orders  in  these  cases.  If  they  are 
likely  to  be  oppressive  upon  the  defendants,  application  for  re- 
lief will  doubtless  be  considerately  met  by  the  Special  Term. 
The  purpose  of  the  court  below  is  to  secure  a  fair  and  well- 
advised  trial  of  an  important  and  substantial  controversy,  after 
due  preparation  for  what  will  be  shown  on  either  side ;  and 
the  ear  of  •the  court  will  be  open  to  any  reasons  that  will  con- 
vince it  that  further  action  i^  called  for  to  that  end. 

These  considerations  bnng  us  to  the  conclusion  that  the  ap- 
peals in  these  cases  should  be  dismissed. 

All  concur,  except  Finch,  J.,  taking  no  part,  and  Rapallo, 
J.,  absent. 

In  the  cases  against  The  Manhattan  Life  Insurance  Com- 
pany, Danforth,  J.,  took  no  part. 

Appeals  dismissed. 
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Cotton  W.  Bean,  Kespondent,  v,  Elizabeth  A.  Edge,  as  Ad- 
ministratrix, etc.,  Appellant. 

B.,  who  had  leased  a  hotel  in  New  Jersej  of  defendant's  intestate,  and  who 
owued  the  f urDiture,  leased  the  hotel  and  furniture  for  the  unexpired 
term  to  £.  for  a  sum  specified  in  addition  to  the  rent  as  it  accrued  under 
the  lease  to  B.  E.  agreed  to  keep  the  furniture  insured,  and  not  to  sell, 
remove,  or  permit  the  same  to  be  removed ;  B.  agreed  that  upon  pay- 
ment of  the  rent  and  performance  of  the  covenants  bj  K,  he  would, 
at  the  expiration  of  the  term,  sell  and  convey  the  furniture  to  E.  In 
case  of  default  on  the  part  of  E.,  B.  was  authorized  to  re-enter  and  take 
possession  of,  and  to  sell  the  furniture  at  auction,  retaining  out  of  tho 
proceeds  the  amount  of  rent  unpaid,  paying  over  the  surplus  to  E. 
B.  subsequently  transferred  his  interest  in  the  lease  to  plaintiff,  and 
assigned  to  him  his  interest  in  the  furniture.  Defendant's  testator 
caused  the  furniture  to  be  distrained  for  non-payment  of  rent  under  the 
statute  of  New  Jersey,  which  authorizes  a  landlord  to  seize  for  rent  in 
arrears,  within  six  months  after  the  same  becomes  due,  the  goods  of 
his  tenant  on  the  demised  premises,  but  not  those  of  any  other  person, 
although  in  the  possession  of  the  tenant.  In  an  action  for  conversion  of 
the  furniture,  held^  that  the  transaction  between  B.  and  E.  as  to  said  fur- 
niture was  a  conditional  sale  the  title  remaining  in  B.  until  perform* 
ance  by  E. ;  that  no  such  interest  was  transferred  to  E.,  as  rendered  tlie 
property  subject  to  be  distrained  for  rent  due  from*  him  ;  and  that  the 
transfer  from  B.  vested  the  title  in  plaintiff,  and  upon  default  made  by 
E.,  he  had  a  right  to  take  possession. 

(Argued  March  7,  1881 ;  decided  March  15,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  in  the  city  of  New  York,  entered  upon  an  orfer 
made  December  6,  1880,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  the  alleged 
taking  and  conversion  of  a  quantity  of  furniture. 

In  March,  1857,  George  W.  Edge,  defendant's  intestate,  leased 
a  hotel,  situate  in  Jersey  City,  to  one  Moses  Bean,  for  five  years 
from  May  1,  1857. 

Bean  entered  into  possession  of  the  demised  premises; 
he  had  in  the  hotel  the  furniture  in  question.  Oh  the 
1st  day  of  November,   I860,    Bean  let  the  hotel,   and  the 
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furniture  in  it,  to  one  Henry  G.  Ely,  from  the  1st  day 
of  November,  1860,  to  May  1,  1862;  Ely  to  pay  as  rent 
for  the  hotel  and  furniture  $3,600;  $500  on  delivery  of 
the  lease;  a  note  for  $500,  dated  November  1,  1860,  pay- 
able'^t  two  months,  indorsed  by  Eleaznr  S.  Ely;  and  five 
like  notes,  payable  in  six,  nine,  twelve,  fifteen  and  eighteen 
months ;  and  also  to  pay  the  rent,  whidi  from  time  to  time  was 
to  become  due,  to  Edge  under  Bean's  lease  from  him.  Ely 
was  also  to  pay  taxes,  keep  the  furniture  insured  in  Bean's  name 
for  $3,000,  carefully  to  use  it,  and  not  sell,  remove,  or  permit 
any  to  be  removed,  from  the  premises.  The  lease  to  Ely  fur- 
ther provided  that  if  Ely  failed  to  pay  Bean  any  of  .the  rent 
reserved,  or  should  make  default  in  any  of  the  covenants  in 
the  lease,  then  Bean  or-his  representatives  might  re-  enter  upon 
the  land  and  take  the  furniture  "  as  of  his  former  estate,"  ex- 
cepting that  the  goods  should  be  sold  at  auction  and  Bean 
should  deduct  the  amount  unpaid  upon  the  notes  and  such  rent 
as  might  be  due  to  Edge,  and  the  surplus,  if  any,  should  be 
paid  to  Ely.  On  November  27,  1860,  said  Bean,  for  value, 
transferred  four  of  the  Ely  notes  to  plaintiff,  and  at  the 
same  time  executed  and  delivered  to  him  a  written  assignment 
of  all  his  right,  title  and  interest  in  and  to  the  agreement  with 
Ely,  with  authority  to  ask,  demand,  sue  for,  etc.,  "  the  money 
or  goods  and  chattels  that  may  be  or  become  due  thereon." 

Ely  failed  to  pay  his  notes  which  had  been  transferred  to 
plaintiff.  Whereupon  plaintiff  returned  the  notes  to  Bean, 
surrendered  by  writing  and  delivery  the  assignment  of  the 
Ely  agreement,  and  received.  May  8,  1861,  a  bill  of  sale, 
executed  and  acknowledged  on  that  day  by  Bean,  of  the 
furniture,  fixtures,  etc.  On  April  14,  1862,  defendant  is- 
sued a  warrant  to  a  constable  to  distrain  for  $731.55,  rent  in 
arrears.  On  May  2, 1862,  defendant  issued  another  warrant  to 
the  same  constable  to  distrain  for  $280.77,  rent  due.  On  May 
3,  1862,  plaintiff  notified  Edge,  defendant's  intestate,  that  the 
property  in  the  house  was  his,  and  asked  Edge  to  deliver  it  to 
him.     Defendant  refused  to  do  so. 

Further  facts  appear  in  the  opinion. 
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Hamilton  WdU/is  for  appellant.  The  defendant  was  em- 
powered by  law  to  distrain  the  property  in  question  for  rent 
in  arrears.  (Dixon's  Digest  Laws  of  N.  J.  [4th  ed.]  241, 
§  8.)  This  right  exists,  too,  as  between  the  original  lessor,  and 
a  sub-tenant.  (Id.  245,  §  24.)  Edge  had  a  vested  interest 
in  tlie  agreement ;  it  was  a  security  to  Bean  to  protect  him 
against  his  liability  to  Edge,  of  which  Edge  was  entitled  to  the 
benefit.  {Lawrence  v.  Fox^  20  N.  Y.  268;  Oumsey  v..  Rogers^ 
47  id.  233 ;  Simson  v.  Brmjon^  68  id.  355.)  Ely  held  the  prop- 
erty, but  the  proceeds  of  its  sale  were  to  be  used  in  paying  the 
debts  due,  or  to  be  due  to  Bean  and  Edge.  (N.  J.  Court  of 
Errors  and  Appeals ;  Youngs  v.  Tt'ustees  of  Public  Schools^ 
4  Stewart,  299  ;  Berley  v.  Taylor^  5  Hill,  533 ;  LawreTice  v. 
Fox,  20  N.  Y.  268  ;  Kelley  v.  Roberts,  40  id.  432;  Lowrey  v. 
Stewa/rd,  25  id.  239.)  Defendant  had  a  nght  to  distrain  this 
furniture,  situated  as  it  was.  {Iloskims  v.  Paul.  4  Ilalst. 
110;  Francis  V,  Wyatt,  3  Burr.  1498.)  If  a  party  induces 
another  to  act  or  refrain  from  acting  upon  apparent  facts,  the 
law  w^ill  not  permit  hhn  to  show  the  existence  of  another  state 
of  facts  to  the  injury  of  the  one  who  has  so  acted.  (  Voorhis  v. 
Olmstead,  66  N.  Y.  113 ;  affirming,  3  Hun,  744 ;  ConU.  Bh 
V.  Bk,  of  Commonwealth^^Ol^,  Y.  575.)  But  if  not  technically 
estopped,  Edge  waff,  in  the  largest  sense,  a  creditor  of  both 
Moses  H.  Bean  and  Ely.  As  against  him  no  transfer  of  the  title 
to  this  personal  property  was  good  without  a  change  of  pos- 
session. {Edwards^  v.  Ilarhen,  2  Term  R.  597 ;  Bissell  v, 
Hopkins,  3  Cow.  181 ;  Boganrdus  v.  Trinity  CAwrcA,  4  Paige, 
198.) 

Nathaniel  C.  Moak  for  respondent.  The  transaction  was  a 
conditional  sale  of  the  furniture  by  Moses  H.  Bean  to  Ely,  and 
the  owner,  upon  default  by  the  purchaser,  may  repossess  him- 
self of  the  goods,  and  if  any  one  detained  the  property  from 
him,  even  under  a  purchase  from  the  vendee,  he  could  recover 
of  such  wrong-doer.  {Cole  v.  Mam/n,  62  N.  Y.  1 ;  BaUa/rd  v, 
Burgett,  40  id.  314 ;  Hashrouck  v.  Lounsbury,  26  id.  528 ; 
Orant  v.  Skinn£r,  21  Barb.  581  ;  Brewster  v.  Baker,  20  id. 
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364  ;  Smger  M.  Co.  v.  Oraham^  8  Oregon,  19 ;  Knowlson  v. 
Sprang^  10  N.  T.  Wkly.  Dig  81,  Gen.-T.,  3d  Dept ;  Ouilfard 
V.  MeKifdey,  61  Ga.  230 ;  Ihike  v.  SchacJclefard^  66  Miss. 
662 ;  Sage  v.  Slerdy,  23  Ohio  St  1 ;  McMillan  v.  Larried^  41 
Mich.  521 ;  ^i;er^^  v.  ^oZZ,  67  Me.  497 ;  Buckmaster  v.  /S/ii^A, 
22  Vt.  203.)  Defendant  was  liable  for  converting  the  prop- 
erty. (Dams  V.  Barker ^^  5  Den.  92 ;  Herring  \.  Hoppock^  14 
K  T.  409,  412-413  •  BaU  v.  Lomhie,  29  id.  412,  417;  Poz- 
zani  V.  Henderson^  2  E.  D.  Smith,  146 ;  Anglehari  v.  Raihier^ 
27  U.  C.  Com.  PI.  97,  99,  102;  Ilaseler  y.  Lenu/yne,  .5 
C.  B.  [N.  8.1  630 ;  Hope  v.  FAife,  22  U.  G.  Com.  PL  6,  9-10; 
Bonnell  v.  BunUy  28  L.  J.  164 ;  Wintringham  v.  Lafoy^ 
7  Cow.  735 ;  Judson  v.  Ca>*0,  11  Barb.  642,  644 ;  Coats  v. 
Da/rbyy  2  N.  T.  617 ;  Chreen  v.  Kennedyj  46  Barb.  16 ;  Z^t- 
mer  v.  Wheder^  3  Abb.  App.  Dec.  35,  42 ;  Boyer^Y.  Brock- 
way,  31  K  T.  490,  493;  K'MjppY.  Smith,  27  id.  277,  280; 
Stewa/rt  v.  TTiZfo,  6  Barb.  79,  8c^-l ;  Wintringham  v.  Lafoy,  7 
Cow.  736,  738 ;  Neff  r.  Thompson,  8  Barb.  213 ;  JfiScr  v. 
Baker,  1  Mete.  27 ;  Woodsids  v.  Adams,  40  N.  J.  Law,  418, 
430-1 ;  Farrar  v.  Chauffetete,  5  Den.  627,  532 ;  Cbp%  v. 
^(M^,  2  N.  Y.  316,  117  ;  Connah  v.  jffoZ^,  23  Wend.  462, 
466-7 ;  Fonda  v.  Vam>  Home,  15  id.  631 ;  Ford  v.  Williams, 
24  N.  T.  359.)  It  was  competent  for  Ely,  after  the  breach  of 
the  November  agreement,  to  relinquish  his  claim  under  it, 
without  the  consent  of  the  defendant.  {Bedford  v.  Terhune, 
30  N.  T.  463 ;  Simpson  v.  Brown,  68  id.  355  ;  Clark  v.  Bick- 
inson,  74  id.  47  ;  National,  etc.  v.  Lodge,  98  U.  S.  123 ;  Htmt 
V.  Strew,  39  Mich.  363.)  The  plaintiff  being  the  owner  of  the 
claim  at  the  commencement  of  this  action  the  subsequent  trans- 
fer of  his  interest  was  no  defense  to  this  action.  (Old  Code, 
§  121 ;  new  Code,  §  756;  Guffv  Dorla/nd,  7  Abb.  N.  C.  194; 
Packard  v.  Wood,  17  Abb.  818.) 

MiLLEB,  J.  The  plaintift's  claim  rests  upon  the  title  acquired 

from  Moses  H.  Bean,  who  had  leased  certain  real  estate,  to 

wit,  a  hotel  situate  in  Jersey  City,  of  the  defendant's  intestate, 

and  was  the  owner  of  the  furniture  therein,  for  the  value  of 
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which  a  recovery  was  had  in  this  action.  Moses  H.  Bean 
leased  the  real  estate  for  the  unexpired  term  to  one  Ely,  and 
also  executed  to  him  a  lease  thereof  and  an  agi*eement  in  re- 
gard to  the  personal  property,  which  gave  him  a  right  to  nse 
and  to  purchase  it  upon  certain  terms  stated.  If  Ely  performed 
all  the  conditions  of  the  agreement  at  the  end  of  the  term, 
Bean  alsoagreekl  to  sell  him  the  furniture,  and  if  not,  he,  Bean, 
was  authorized  to  repossess  himself  of  the  same.  An  assign- 
ment or  instrument  made  on  the  27th  day  of  November,  1860, 
transferred  the  interest  of  Moses  H.  Bean  to  the  plaintiff,  in 
consideration  of  certain  notes  of  Ely,  which  had  been  passed 
to  the  plaintiff,  and  was  made  more  specific  by  a  bill  of  sale  of 
May  8,  1862,  by  which  the  interest  of  Moses  H.  Bean  in 
the  furniture  was  passed  to  the  plaintiff.  The  rights  of  the 
parties  must  be  considered,  liaving  in  view  the  agreement  with 
Ely  and  the  transfers  referred  to,  which  were  made  to  the  plaint- 
iff. The  effect  of  the  transfers  was,  I  think,  to  vest  in  the 
plaintiff  a  title  to  the  furniture,  and  upon  a  default  being 
made  by  Ely,  plaintiff  had  a  right  to  take  possession  of  the 
sama  {fide  v.  Mwnn^  62  N.  Y.  1.)  Nor  does  the  provision 
of  the  agreement  in  regard  to  a  re-entry  and  a  sale,  and  the 
application  of  the  proceeds  to  the  payment  of  the  notes  and 
rents,  transfer  such  a  title  to  Ely  as  renders  the  property  sub- 
ject to  Edge's  claim  for  rents  due  and  to  become  due,  and  it 
does  not,  we  think,  vest  an  interest  in  Edge  for  his  benefit 
within  the  principles  decided  in  Lawrence  v.  JFox  (20  N.  Y. 
268),  Oamsey  v.  Rogers  (47-  id.  233),  Simaon  v.  Brown  (68 
id.  355).  The  transaction  as  to  the  furniture  was  in  effect 
a  conditional  sale  of  the  same,  and  the  title  was  not  to  pass 
until  full  payment  therefor  by  Ely,  and  hence  Edge  had  no 
right  to  insist  upon  payment  of  the  rent  due  from  the  proceeds 
of  the  sale  of  the  furniture.  The  original  claim  of  plaintiff  was 
acquired  in  November,  1862,  and  there  was  no  rent  distrained 
for  by  Edge,  except  what  was  said  to  be  due  in  February,  1862. 
If  this,  as  the  defendant  insists,  includes  some  of  the  rent  due 
on  the  first  day  of  November,  1861,  there  were  no  arrears  of 
rent  until  nearly  a  year  after  the  original  transfer  to  the  plaint- 
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ifl^  and  nearly  six  months  after  the  bill  of  sale  of  the  furni- 
ture of  May  8,  1862.  The  title  had  certainly  passed  at  the 
latter  date,  and  the  defendant's  intestate  had  no  claim  for  rent 
prior  to  tlie  acquisition  of  an  absolute  title  by  the  plaintiff,  un- 
less it  can  be  upheld  under  the  laws  of  New  Jersey. 

The  statute  of  that  State  (Dixon's  Digest  of  Laws,  K  J.  [4th 
ed.]  p.  241,  §  8)  autliorizes  a  landlord  ^^  to  take  and  seize,  as 
a  distress  for  arrears  for  rent,  any  of  the  goods  and  chattels  of 
his,  her  or  their  tenant  or  tenants,  and  not  of  any  peraan  or 
persons,  although  in  possession  of  sudi  tenant  or  tenants,  which 
may  be  found  on  the  demised  premises,"  and  also  provides 
that  ^'  such  distress  must  be  made  within  six  months  after  the 
same  shall  become  due ;  or  when  the  rent  is  payable  by  install- 
ments, then  within  six  months  after  the  rent  becomes  due." 
The  statute  cited  is  very  explicit  as  to  the  rights  of  persons 
owning  property  in  possession  of  the  tenant,  and  fully  pro- 
tects them  from  seizure  for  rent,  and  the  decisions  of  the 
courts  of  that  State  are  in  accord  with  its  obvious  meaning. 
{Woodside  v.  Adams^  40  N.  J.  Law,  417;  AUen  v.  Ag- 
newj  24  id.  443 ;  EamiUon  v.  Hamilton^  25  id.  544.)  The 
case  of  Hoskina  v.  Pavl  (4  Halst.  110)  is  relied  upon  as  in  con- 
flict with  the  cases  cited.  Assuming  that  such  is  the  fact,  it  is 
a  suflScient  answer  to  this  position  to  say.  that  the  weight  of 
authority  is  entirely  adverse  to  the  latter  case  and  should  con- 
trol. 

The  claim  of  the  defendant's  counsel  that  the  statute  of  New 
Jersey  gives  the  landlord  six  months  after  the  rent  becomes 
due  in  which  to  make  distraint,  provided  the  property  remains 
upon  the  demised  premises,  and,  therefore,  the  rent  in  arrears  on 
Novemlfwr  1,  1861,  could  be  distrained  for,  upon  any  property 
then  on  the  premises,  is  not  well  founded.  The  statute  only 
limits  the  time,  but  does  not  in  any  form  render  property  which 
has  been  sold  before  the  warrant  of  distress  has  been  issued 
liable  to  levy  and  sale. 

The  claim  that  the  transaction  was  a  scheme  to  defraud 
Edge  presents  a  question  of  fact  which  is  not  reviewable  upon 
this  appeal. 
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There  was  no  error  in  any  of  the  rulings  as  to  the  admiesion 
of  evidence,  and  there  is  no  other  question  in  the  case  which 
demands  especial  consideration. 

The  judgment  was  right  and  should  be  affirmed. 

All  concur,  except  Kapallo,  J.,  absent. 

Judgment  affirmed. 


Nicholas  F.  Palmeb  et  al.,  Executors,  etc.,  Bespondents,  v. 
Matthew  Horn  et  al..  Appellants. 

The  will  of  H.  gave  to  his  execators  such  portion  of  his  estate  as  shoaldbe 
neceseaiy  to  carry  out  certain  specified  parposes,  among  them  the  fol- 
lowing :  "To  divide  the  sam  of  $20,000  into  as  manj  shares  as  there 
shall  be  lawful  issae  of  my  deceased  nephew  Matthew  Hom»  living  at 
my  deatht  and  to  invest  the  same  and  apply  the  interest  and  income  from 
each  of  said  shares  to  the  use  of  each  of  said  children  respectively,  and 
as  they  respectively  depart  this  life,  to  pay  over  the  principal  of  said 
share  to  their  lawf  al  issue,  share  and  share  alike."  At  the  time  of  the  exe. 
cation  of  the  will  and  of  the  death  of  the  testator,  there  were  living  three 
children  of  said  Horn,  and  seven  grandchildren,  two  of  them  children 
of  a  deceased  daughter.  In  an  action  for  a  construction  of  the  will,  hM, 
that  the  provision  did  not  include  the  grandchildren,  either  the  children 
of  the  deceased  child  or  of  the  living  children ;  and  that  they  took  no 
interest  under  it.  * 

'Arorued  March  1, 1881 ;  decided  Majch  15, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  January,  which  affirmed  a  judgment 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
(Reported  below,  20  Hun,  70.) 

This  action  was  brought  by  plaintifis  as  executors  of  the 
will  of  Francis  B.  Hegeraen,  deceased,  to  obtain  a  construction 
of  certain  clauses  in  his  will.  The  only  one  in  question  here  was 
the  seventh  clause  which  is  set  forth  in  the  opinioni  with  the 
facts  pertaining  thereto. 
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MiUan  A.  Fowler  for  appellant  The  word  "  children  "  aa 
used  in  the  will  is  to  be  construed  as  meaning  issue.  {PrmoiU 
V.  Rodma/rij  37  N.  Y.  42-58  ;  MawoM  v.  Carow,  7  Paige,  828.) 
In  construing  wills,  the  law  favoi*s  that  construction  which  will 
not  tend  to  the  disinheriting  of  heirs,  unless  the  intent  to  do 
80  is  tdearly  expressed.  That  construction  is  to  be  adopted 
which  inclines  to  the  side  of  the  inheritance  of  the  children  of  a 
deceased  child,  who  would  be  the  natural  heirs  in  the  absence  of 
a  will.  {SooU  V.  Guernsey y  4:8  N.  Y.  106 ;  Lynea  v.  Townsend^ 
83  id.  568;  Low  v.  Ha/rmmy,  72  id.  408-414;  1  Eedf,  on 
Wills,  4,  6 ;  Ayersorb  v.  Ayeraoru^  3  Den.  461 ;  4  Kent,  419 ; 
Howe  V.  Und^hiUj  4  Hun,  130 ;  Pemberton  v.  Pa/rker^  5 
Binn.  601;  Bowne^  Trustee^  v.  UnderhiUj  4  Hun,  130.) 
When  the  word  *f  issue"  is  used  as  a  word  of  purchase,  all  the 
issue  who  can  claim  as  descendants  of  the  person  to  whose  issue 
the  bequest  is  made  will  be  entitled  equally,  whether  parents, 
children,  or  grandchildren.  {Davenport  v.  Hanberry^  3  Ves. 
257 ;  Freeman  v.  Parley ^  1  id.  421 ;  Bernard  v.  Montagv^e^ 
1  Meriv.  424 ;  Pemberton  v.  Pa/rker^  5  Binn.  601.) 

John  Beynolda  for  respondents.  !N^either  Matthew  Horn's 
deceased  daughter  Ehnira,  nor  any  of  his  grandchildren  are  in- 
cluded in  the  bequest  in  question.  {Bathbone  v.  Dyckrnan^  3 
Paige,  26  ;  KeteUas  v.  KeteUaa,  72  N.  Y.  314,  315  ;  //i  re  Sajh 
kins'  TrustSj  L.  R,  9Ch.  Div.  131 ;  Carter  v.  Bentally2BGSiv. 
551 ;  Baker  v.  Bayldon^  31  id.  209;  Peel  v.  Catlow,  9  Sim. 
372  [1838]  ;  McGregor  v.  McGregor,  D.  R  &  J.  63  [1859] ; 
FUis  V.  Selbyj  7  Sim.  352 ;  Jnre  Mercerons'  Trusts^  L.  K.,  4 
Div.  182 ;  Hampson  v.  BranAwood^  1  Mad.  388 ;  Ilopson 
V.  Commouweaithy  7  Bush  [Ky.],  647 ;  Thompson  v.  Lud- 
dmgUm,  104  Mass.  193 ;  Magaw  v.  Field,  48  N.  Y.  668.) 
The  expression  "issue"  or  "lawful  issue"  primarily  and 
usually  denotes  "children"  only.  (2  Kedf.  Law  of  Wills, 
37-^8,  note  5;  id.  42,  43,  §§  7,  8,  9;  id.  37,  note  6,  38,  40, 
42,  43 ;  Balph  v.  Oarrick,  L.  R.,  11  Ch.  Div.  873 ;  Earlof  Or- 
ford  V.  OhurchiU,  3  V.  &  B.  a.  67.)  The  expression  "child" 
or  "children"  has  the  single  definite  meaning  of  immediate 
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descendants  or  immediate  issae.  (2  Redf.  Law  of  Wills 
[ed.  1876],  15,  16,17,  18,  19;  Feetr.  VanAtta,  21  K  J.  Eq. 
84  [1870]  ;  Master  of  the  RoUa  in  [1799]  ;  Eeeoee  v.  Bryner,  14 
Ves.  Jr.  698 ;  ShennOm  v.  Shennany  8  Barb.  387  ;  Maga/u)  v. 
Fidd^  48  N.  T.  668 ;  Lcmrmce  v.  HMardj  1  Bradf .  255 ;  In 
ire  GoodmmCa  TrustSf  22  Alb.  L.  J.  272.)  The  one  single  case 
in  which  "children"  will  be  held  to  include  "grandchildren" 
is  where  there  are  no  "  children  "  to  take,  and  unless  grand- 
children are  permitted  to  take  the  intent  of  the  testator  would 
be  completely  frustrated  and  the  bequests  inoperative.  (Earl 
of  Oxford  V.  ChurchiUy  3  V.  <fe  B.  a,  69 ;  Mowatt  v.  Carow^ 
7  Paige,  a,  333 ;  In  re  Parker^  Bentham  v.  Wilson^  43  L.  T. 
Rep.  [N.  S.]  115 ;  ProwiU  v.  Hodman,  37  K  T.  42 ;  2  Red- 
field's  paw  of  Wills  [ed.  1876],  15, 16, note;  Harris y.  Uaydy 
Turn.  <fe  Rufis.  310 ;  2  Redf.  Law  of  Wills,  18;  Bentham  v. 
WUeon,  43  L.  T.  Rep.  [N.  S.]  116 ;  Wileon'e  Trusts,  L.  R.,  1 
Eq.  Cases,  264 ;  Gardner  v.  Seyer,  2  Paige,  14 ;  Beacheroft  v. 
Beachoroft,  1  Mad.  430 ;  Collins  v.  Boxie,  0  Paige,  81 ;  In  re 
Hopkins'  Trusts,  L.  R.,  9  Ch.  Div.  131 ;  Hone  v.  Van  Schaicky 
3  N.  Y.  538,  540.)  Almira  Berry  herself,  the  deceased  mother 
of  the  two  grandchildren,  never  took,  or  could  take  any  thing 
under  the  will,  since  she  was  dead  four  years  before  the  will 
was  made.  {Macfaw  v.  Fi^ld,  48  N.  Y.  668 ;  Teed  v.  Morton, 
60  id.  506 ;  De  Lassus  v.  Ooitewood,  22  Alb.  L.  J.  335 ;  Keir 
sey  V.  FUis,  38  L.  T.  R.  [N.  S.]  471.) 

Earl,  J.  This  action  was  brought  to  obtain  a  construc- 
tion of  the  will  of  Frances  B.  Hcgeman,  deceased.  The 
seventh  clause  of  the  will  only  needs  consideration  upon  this 
appeal,  and  that  is  as  follows :  "  To  divide  the  sum  of  twenty 
thousand  dollars  into  as  many  shares  as  there  shall  be  lawful 
issue  of  my  deceased  nephew,  Matthew  Horn,  living  at  my 
death,  and  to  invest  the  same  and  apply  the  interest  and  in- 
come  from  each  of  said  shares  to  the  use  of  each  of  the  said 
children  respectively,  and  as  they  respectively  depart  this  life 
to  pay  over  the  principal  of  said  share  to  their  lawful  issue, 
share  and  share  alike." 


1881.]  Palmeb  et  al.  v.  Horn  et  al.  519 

Opinion  of  the  Ooart,  per  Earl,  J. 

The  will  was  executed  in  1876,  and  the  testatrix  died  in  1877. 
At  both  dates  there  were  living  three  children  of  Matthew 
Horn,  the  defendants,  Mrs.  Sutton,  Mrs.  Haight  and  Mrs.  Ely. 
Another  child  of  Matthew,  Mrs,  Berry,  died  in  November, 
1872,  leaving  two  children,  the  appellants,  Nellie  Berry  and 
Charles  Berry,  who  at  the  death  of  the  testatrix  were  under 
eight  years  old. 

Mrs.  Sutton,  Mrs.  Haight  and  Mrs.  Ely  claim  that  they  are 
the  **  lawful  issue  "  and  '*  children  "  of  Matthew  Horn  intended 
by  the  seventh  clause  of  the  will ;  and  it  is  claimed  on  behalf 
of  the  two  infant  appellants  that  they  also  are  included  among 
"  the  issue  "  and  "  children  "  of  Matthew,  within  the  meaning  of 
that  clause.  The  Supreme  Court  has  determined  that  they  are 
not  so  included ;  and  whether  that  determination  is  right,  is 
the  sole  question  for  our  solution. 

The  word  "  issue  "  is  an  ambiguous  term.  It  may  mean  de- 
scendants generally  or  merely  children ;  and  whether  in  a  will 
it  shall  be  held  to  mean  the  one  or  the  other,  depends  upon 
the  intention  of  the  testator  as  derived  from  the  context  or  the 
entire  will,  or  such  extrinsic  circumstances  as  can  be  considered. 
{Dae  ex  dem.  Oan/non  v.  RucaaUe^  8  C.  B.  876 ;  Ralph  v. 
Ca/rrick,  L.  R.,  11  Ch.  Div.  873  ;  Ea/rl  of  Orford  v.  ChurchiU, 
3  Ves.  &  B.  59,  67.)  In  England,  at  an  early  day,  it  was  teld, 
in  its  primary  sense,  when  not  restrained  by  the  context,  to  be 
co-extensive  and  synonymous  with  descendants,  comprehend- 
ing objects  of  every  degree.  But  it  came  to  be  apparent  to 
judges  there  that  such  a  sense  given  to  the  tenn  would  in  most 
cases  defeat  the  intention  of  the  testator,  and  hence  in  the  lat- 
ter cases  there  is  a  strong  tendency,  unless  restrained  by  the 
context,  to  hold  that  it  has  the  meaning  of  children.  It  will 
at  least  be  held  to  have  snch  meaning  upon  a  slight  indication 
in  other  parts  of  the  will  that  such  was  the  intention  of  the 
testator.  (2  Jarmanon  Wills  [R.  &  T.  ed.],  635  ;  2  Redf.  on 
Wills  [2d  ed.],  34,  37  and  note.)  And  substantially  the  same 
rule  of  construction  prevails  in  this  country.  In  4  Kent's  Com. 
278,  in  a  note,  the  learned  chancellor  said  :  "  The  term  issue 
may  be  used  either  as  a  word  of  purchase  or  of  limitation,  but 
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it  is  generally  used  by  the  testator  as  synonymous  with  child 
or  children." 

Here  it  is  clear  from  indications  found  in  this  will,  that  the 
testatrix  used  the  term  ''issue"  as  synonymous  with  children. 
She  did  so  in  several  clauses  of  the  will,  and  in  the  very  clause 
under  consideration  the  words  "  said  children  "  refer  to  the 
"  lawful  issue "  before  specified.  By  the  word  "  children  " 
the  testatrix  herself  has  interpreted  the  word  "  issue." 

A  case  very  much  in  point  is  In  re  Sopkins^  Trusts  (L.  R^ 
9  Ch.  Div.  131).  In  that  case  a  testator  by  his  will  gave  a 
fund  to  trustees,  in  trust  for  the  lawful  issue  of  F.  fl.  surviv- 
ing him,  equally  to  be  divided  between  them,  if  more  than  one, 
and  if  but  one,  then  for  such  only  child,  with  a  gift  over  in 
default  of  issue  of  F.  H.  The  issue  of  F.  H.  who  survived 
him  were  a  son,  a  daughter,  four  children  of  the  son,  and  six 
children  of  a  deceased  daughter.  It  was  held  that  by  the  use  of 
the  word  "  child  "  the  testator  had  himself  interpreted  the  word 
"issue,"  and  that  the  word  "issue"  must  be  restrict.ed  to 
children,  and  that  the  fund  should  go  in  moieties  to  the  sur- 
viving son  and  daughter.  In  Baker  v.  JBayldon  (31  Beav. 
209),  a  testator  gave  legacies  to  his  nieces,  with  power  to  his 
executors  to  settle  them  on  his  nieces  for  life,  and  at  their 
deaths  for  the  benefit  of  their  "  issues."  He  also  gave  them 
his  residue,  with  like  power  to  settle  it  on  his  nieces  and  for 
the  benefit  of  "their  respective  children,"  as  provided  with 
respect  to  the  legacies.  It  was  held  that  the  testator,  by  the 
subsequent  use  of  the  jvord  "  children,"  had  explained  what  he 
meant  by  the  word  "  issues,"  and  that  the  children  of  nieces 
took,  to  the  exclusion  of  grandchildren.  (See,  also,  King  v. 
Savage,  121  Mass.  303,  and  Taylor  v.  Taylor,  63  Penn.  484.) 

But  the  further  claim  is  made  that  the  word  "  children,"  in  the 
seventh  clause,  was  used  in  an  enlarged  sense,  and  was  intended 
to  include  all  the  "issue"  of  Matthew  Horn,  immediate  and 
remote,  and  hence  the  infant  appellants.  But  such  a  oonstroc- 
tion  would  be  unwarranted.  It  is  a  general  rule  that  the  word 
"  children  "  must  be  understood,  in  wills,  in  its  primary  sense 
and  simple  signification,  when  that  can  be  done,  and  always 
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when  there  are  any  perBons  in  existence  at  the  date  of  the  will, 
or  before  the  devise  or  legacy  takes  effect,  answering  such 
meaning  of  the  term.  Where  the  term  has  received  a  larger 
and  more  extensive  constmctipn,  as  synonymous  with  issue,  it 
has  generally  been  based  upon  something  ui  the  will,  unless  it 
resulted,  as  just  intimated,  from  the  fact  that  there  were  no 
children  in  existence.  The  rule  is  well  stated  thus  in  MowaU 
V.  Carow  (7Pai.  328) :  "  The  word  ^  children,'  in  common  par- 
lance, does  not  include  grandchildren,  or  any  otiiers  than  the 
immediate  descendants  in  the  first  degree  of  the  person  named 
as  the  ancestor.  But  it  may  include  them  where  it  appears 
there  were  no  persons  in  existence  who  would  answer  to  the 
description  of  children,  in  the  primary  sense  of  the  word,  at 
the  time  of  making  the  will ;  or  where  there  could  not  be  any 
such  at  the  time  or  in  the  event  contemplated  by  the  testator ; 
or  where  the  testator  has  clearly  shown,  by  the  use  of  other 
words,  that  be  used  the  word  '  children'  as  synonymous  with 
descendants,  or  issue,  or  to  designate  or  include  illegitimate 
oflEspring,  grandchildren  or  stepchildren."  (See,  also,  I'eifa 
Escr%.  V.  Fana^,  21  N.  J.  Eq.  84 ;  Beeves  v.  BrymeTy  4  Ves. 
698 ;  Magaw  v.  Fidd,  48  N  Y.  668.) 

Here  there  are  children  of  Matthew  Horn  to  take.  There 
is  nothing  m  the  context  or  extrinsic  circumstances  to  show 
that  the  word  "  children  "  was  used  in  an  enlarged  sense.  The 
infant  appellants  are  not  disinherited  by  giving  the  word  its 
primary  sense,  as  they  were  not  heirs  of  the  testatrix,  and  were 
so  remotely  related  that  they  would  have  taken  none  of  her 
estate  if  she  had  died  intestate.  We  have  no  means  of  ascer- 
taining whether  the  testatrix  had  them  in  mind  when  she  made 
her  will,  and  actually  intended  that  they  should  share  in  her 
bounty.  It  is  enough  to  know  that  the  language  used,  prop- 
erly construed,  does  not  include  them. 

The  constniction  contended  for  would  certainly  defeat  the 
intention  of  the  testatrix,  because  that  would  bring  in  the  three 
children  of  Mrs.  Sutton,  and  two  children  of  Mrs.  Ely,  all  living 
at  the  date  of  the  will,  as  well  as  the  two  appellants,  to  share 
equally  with  Mrs.  Sutton,  Mrs.  Haight  and  Mrs.  Ely ;  and 
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thus  the  beqaest  in  the  seventh  clause  would  be  divided  into 
ten  shares,  and  the  children  of  her  nephew  would  be  placed 
on  a  footing  of  equality  with  his  grandchildren.  It  cannot  be 
supposed  that  she  intended  such  a  disposition  of  her  bounty. 

The  will  was  properly  constnied  by  the  court  below,  and  its 
judgment  should  be  aflftrmed,  with  one  bill  of  costs  to  the' re- 
spondents who  appeared  in  this  court,  to  be  paid  out  of  the 
estate. 

All  concur. 

Judgment  affirmed. 


Aakon  MoCoknell,  Appellant,  v.  Fbanklin  D.  Sherwood,  as 
SheriflE,  etc.,  Respondent. 

A  general  assignment  for  the  benefit  of  creditors  authorized  the  assignee 
to  *'  collect  the  notes,  accounts  and  choses  in  action  and  the  taking  the 
part  of  the  whole  when  the  party  of  the  second  part  (the  assignee)  shaU 
deem  it  expedient  to  so  do."  In  an  action  by  the  assigned  for  the  con- 
Tersion  of  a  portion  of  the  assigned  property  held,  that  said  prdyision, 
literally  construed,  simply  authorized  the  assignee  to  receive  payment 
by  installments,  not  to  satisfy  a  debt  on  payment  of  a  portion;  but  even 
if  the  effect  was  to  give  power  to  compromise  it  did  not  invalidate  the 
assignment. 

The  assignment  authorized  the  assignee  "  to  compromise  with  the  cred- 
itors "  of  the  assignor  for  all  his  debts  and  liabilities  if  in  the  opinion  of  the 
assignee  *'it  would  be  advantageous  "  to  the  creditors  and  the  assignor. 
Heldf  that  the  effect  and  intent  of  this  provision  was  to  delay  the  pay- 
ment of  debts  and  create  a  trust  for  the  assignor  and  so  it  rendered  the 
assignment  void.    (2  R.  S.  185,  §  1 ;  id.  187,  §  1.) 

Jetcett  V.  Woodward  (1  Edw.  Ch.  195), and  Hone  v,  ff&nriquea  (18  Wend. 
240),  distinguished. 

(Argued  March  4,  1881;  decided  March  15, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Snpremd 
Court,  in  the  fourth  judicial  department,  made  January  6, 
1880,  which  reversed  a  judgment  in  favor  of  plamtiff,  entered 
upon  a  verdict    (Reported  below,  19  Hun,  619.) 
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This  action  was  broaght  by  plaintiff  as  assignee  of  one 
Ward  H.  Van  Housen,  for  the  alleged  taking  and  conversion 
of  a  stock  of  goods  which  had  been  levied  upon  by  defendant  as 
sheriff  of  Steuben  county,  under  and  by  virtue  of  executions 
against  said  Yan  Housen. 

The  assignment  executed  by  Van  Housen  as  party  of  the 
first  part  assigned  to  plaintiff  as  j^arty  of  the  second  part  all 
of  the  property  of  the  former,  "  except  such  property  as  is  by 
law  exempt  from  execution,  to  have  and  to  hold  the  same  to 
the  said  party  of  the  second  part  in  trust,  to  sell  and  dispose 
of  the  said  personal  property  and  estate,  and  collect  the  notes, 
accounts  and  choses  in  action,  and  the  taking  a  part  of  the 
whole  when  the  party  of  the  second  part  shall  deem  it  expe- 
dient to  so  do,  then,  in  trust,  to  dispose  of  the  proceeds  of  said 
notes,  accounts,  and  choses  in  action  and  property  in  the  man- 
ner following,  to  wit : 

JFtrst.  To  pay  the  costs  and  charges  of  these  presents  and 
the  expense?  of  executing  the  trust  declared  and  set  forth 
herein.  To  distribute  and  pay  the  remainder  of  the  said  pro- 
ceeds to  all  the  creditors  of  the  said  party  of  the  first  part  for 
all  debts  and  liabilities  which  the  said  party  of  the  first  part 
may  be  owing  or  indebted  to  any  person  whatever,  provided, 
however,  that  if  there  is  hot  suflScient  funds  for  the  payment 
of  all  the  debts  of  the  said  party  of  the  first  part,  then  the  said 
debts  are  to  be  paid  pro  rata  or  in  proportion  to  their  respective 
demands. 

Third.  That  the  party  of  the  second  part  may  have  the 
right  to  compromise  with  the  creditors  of  the  party  of  the  first 
part  for  all  his  debts  and  liabilities,  which  the  party  of  the  first 
part  may  be  owing  or  indebted  to  any  person,  if  in  the  opinion 
of  the  second  party  it  would  be  advantageous  to  the  party  of 
the  first  part  and  to  the  creditors  of  the  party  of  the  first 
part." 

Jf.  liumsey  MiUertor  appellant.  The  fair  meaning  of  the 
third  clause  of  the  assignment  is  that  the  assignee  may  have  au- 
thority or  permission  to  compromise  with  all  the  creditors  for 
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all  the  debts  if  in  his  opinion  it  would  be  advantageous  to  the 
assignor  and  all  the  creditors.  {Heaton  v.  Wright^  10  How. 
Pr.  83  ;  Bouv.  Law  Diet.,  tit.  "  Oompromlse,")  This  author- 
ity would  not  render  the  assignment  void,  because  it  would 
only  be  of  effect  if  all  the  creditors  assented.'  {Jewett  v.  Wood^ 
wardy  1  Edw.  Ch.  195, 198 ;  Nicholson  v.  LeamU,  2  Seld.  517 ; 
Dunham  v.  WcUerman^  17  N.  Y.  17  ;  Raplee  v.  Stewart^  27 
id.  313 ;  Hone  v.  HenriqueSy  13  Wend.  243 ;  People  ^  rel. 
Morris  v.  BcmddUy  72  N.  Y.  423 ;  Townsend  v.  Steams^  32 
id.  214;  Gi/ntiier  v.   JHchmand^   18  Hun,   234;  Grover  v. 

Wahemcm,^  11  Wend.  208,  216;  Kdlogg  v.  Slaueonj  1  Kern. 
305;  Manny.  Fi*6c*,  17 Barb.  388,  391,392;  S(mOhwortk 
V.  Shddanyl'S.ow.  414;  Clark  y.  Fuller,  21  Barb.  129,  130; 

Whibiey  v.  ErowSy  11  id.  198,  201 ;  Nichols  v.  McEweHy  21 
id.  65,  66 ;  Townsend  v.  SteamSy  32  N.  Y.  217;  Benedict  v. 
Huntington,  id.  219,  221,  222,  223.)  The  reservation  of  the 
surplus  to  the  assignor  after  paying  all  the  debts  is  not  the  cre- 
ation of  a  trust  for  the  grantor  under  the  statute  of  personal 
usee.     (2  R.  S.   135,  §  1,  fols.  77,  93,  166 ;    Van  jRossum  v. 

Walkery  11  Barb.  237;  Briggs  v.  Davis,  20  K  Y.  16,22; 

Wini/ringham  v.  Lafoy,  7  Cow.  738 ;  Ely  v.  Cook,  18  Barb. 
612,  614.)  There  was  no  reservation  of  right  to  pay  future 
debts,  or  power  to  the  assignee  to  pay  future  debts.  The  clause 
in  the  assignment  refers  only  to  debts  existing  at  the  time  of 
making  the  assignment.  {JBravnard  v.  Durmingy  SO  N.  Y.  211, 
214 ;  Benedict  v.  Huntingtouy  32  id.  228 ;  Van  Dine  v.  WiUetty 
88  Barb.  319,  322.)  The  clause  in  the  assignment  authorizing 
the  assignee  in  collecting  notes,  accounts,  etc.,  belonging  to  the 
estate  assigned,  to  ^'  take  a  part  for  the  whole  when  the  assignee 
shall  deem  it  expedient  «o  to  do,"  does  not  vitiate  the  assign- 
ment. {Oimiher  v.  Biohmond,  18  Hun,  231 ;  Bellows  v.  Pat- 
ridge,  19  Barb.  176 ;  Dow  v.  Platmsr^  16  N.  Y.  666 ;  Anony- 
mous  V.  Odpcke,  5  Hun,  253,  254.) 

J,  F.  ParTchurst  for  respondent.  The  assignment  is  void 
on  its  face  by  reason  of  the  provision  which  gives  the  assignee 
the  right  to  compromise  with  creditors.     (Burrill  on  Assign- 
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ments,  229;  Whalmv.  ScoU,  10  Watts,  237-44:;  Nichohon 
V.  LeamU,  6  N.  Y.  520 ;  Barnej/  y.  Oriffen,  2  id.  365 ;  Wkitr 
ney  v.  BrowSy  11  Barb.  198 ;  VanjRo%8v>m  v.  Walker ^  id.  237 ; 
Litchfield  V.  White^  3  Sandf ,  545 ;  Townaend  v.  I^^a/msy  32 
N.  Y.  215,  216 ;  Ogden  v.  Peters,  21  id.  23.)  Because  it  gives 
the  assignee  the  right  to  give  preferences.  (^WcJcemcm  v. 
Orovevy  4  Paige,  441 ;  Orover  v.  Wakemany  11  Wend.  203 ; 
Bnrrill  on  Assignments  [3d  ed.],  310  ;  Bump  on  Fraudulent 
Conveyances  [2d  ed.],  419 ;  Bishop  on  Insolvent  Debtors,  193 ; 
H^idaoTh  V.  Mas€y  4  111.*  578  ;  Smith  v.  LecuoittSy  10  Ala.  92 ; 
Works  V.  EUiSy  50  Barb.  512 ;  EeevUl  v.  Dondldaony  20  Kans. 
165  ;  Bennett  v.  EUisoriy  1  Am.  Insolvency  Rep.  26 ;  S.  C.  23 
Minn.  242 ;  Whitney  r.  KeUeyy  67  Me.  377 ;  Smith  v.  Rwrety 
10  Hare,  330 ;  Boaa^dmcm  v.  HaUidayy  10  Paige,  227 ;  Ba/r- 
num  V.  Hempeteady  7  id.  568  ;  Van  Nest  v.  Yoe  et  aZ.,  1 
Sandf.  Oh.  4 ;  SheLd(m  v.  Dodgey  4  Den.  218  ;  Nichols  v.  Mo^ 
Ewmy  71  N.  Y.  22  ;  Goodrich  v.  DownSy  6  Hill,  438  ;  S(yathr 
ard  V.  Bermer  et  aZ.,  72  N.  Y.  43  ;  Cavaamitgh  v.  Beekwithy 
44  Barb.  192 ;  Benedict  v.  Huntingtany  32  N.  Y.  223  ;  iTicA- 
o&wi-  V.  Leamtty  2  Seld.  520  ;  Barney  v.  Griff eny  2  Corast. 
365  ;  jESs'^jB  v.  .JTor^,  9  N.  Y.  219  ;  MiUnaoht  v.  KMeyy  3 
Keyes,  407.)  The  assignee  will  not  be  permitted  to  show  that 
he  did  not  intend  to  avail  himself  of  the  authority  given  him 
in  the  instrument .  {Bwmey  v,  Grifferiy  2  Oomst.  365 ; 
Boa/rd/mam,v.  HaUidayy  10  Paige,  223  ;  Goodrich  v.  DovmSy 
6  Hill,  438.)  It  is  contrary  to  the  policy  of  the  assignment 
law,  that  the  assignee  should  be  made  the  agent  of  the  as- 
signor for  buying  releases  from  the  creditors  for  the  assignor. 
(2  Edmonds'  Statutes,  140,  §  1 ;  Wilson  v.  Ecbertsony  21  N.  Y. 
687 ;  Dv/rhmri  v.  Whiteheady  id.  133 ;  Whitm^  v.  EeUeyy  67 
Me.  379;  Wylev.  Bealsy  1  Gray,  283,  239.)  A  trustee  can- 
not deal  in  his  own  behalf  in  the  trust  funds  or  property. 
{Eddridge  v.  GiUespiey  2  Johns.  Ch.  80 ;  Ackermam,  v.  Emr 
moUy  4  Barb.  626 ;  Chapvn  v:  Weedy  Clarke,  464.)  Nor  as 
agent  for  a  third  person.  {Hawley  v.  Cra/meVy  4  Cow.  717 ; 
Gould  V.  Gcnddy  35  Barb.  270 ;  CoJhurn  v.  M</rtony  1  Abb. 
Ct.  App.  Dec.  378 ;  Momroe  v.  Clavrey  2  Cai.  820 ;  Quacken^ 
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hush  y.  Lema/rd,  9  Paige,  334 ;  3  Atk.  37 ;  8  P.  Wms.  249  ; 
1  Salk.  155 ;'  Green  v.  Winter^  1  Johns.  Ch.  26 ;  VamJwrM  v. 
F(yrd^  5  id.  388.)  In  re  Ma/rqucmd^  AsHgnee  Coffi/n  and 
Lyon  (June  Term,  1879),  the  power  to  compromise,  vitiatos 
the  assignment  because  it  authorizes  the  assignee  to  delay  the 
distribution  of  the  estate,  in  defiance  of  the  court  and  for  the 
benefit  of  the  assignor.  •  {MoGleery  v.  AUen^  7  Neb.  21 ; 
NiehoUon  v.  LecuoiU,  2  Seld.  620 ;  Wcyrka  v.  JEIUe,  50  Barb. 
512;  Bowrdmcmy,  HaUiday^  10  Paige,  223;  Goodrich  v. 
Dovme^  6  Hill,  438 ;  Ba/mey  v.  Grijjmy  2  Comstock,  366 ; 
Benedict  v.  Huntmgton^  32  N.  Y.  223  ;  Ihmham  v.  Water- 
many  17  id.  19 ;  Benedict  v.  HmUington^  32  id.  226.)  These 
provisions  vitiate  the  assignment,  because  they  authorize  the 
assignee  to  pay  the  expense  of  making  or  attempting  the  com- 
promise out  of  the  estate.  {SevoeU  v.  RiteeeUy  2  Paige,  176 ; 
Mead  v.  J^hiUipSy  1  Sandf .  Ch.  83 ;  Planck  v.  Schermerhom, 
3  Barb.  Ch.  514;  JVichols  v.  McEwan,  17  N.  Y.  22;  Mackie 
V.  Cairnsy  5  Cow.  679.)  The  assignment  is  also  void  because  of 
.  the  provision  authorizing  the  assignee,  in  collecting  the  notes 
and  accounts,  to  take  '^  a  part  for  the  whole  when  he  shall 
deem  it  expedient."  {In  re  Sanaom^  N".  Y.  Oaily  Register, 
June  13,  1878;  Haflrdmam,^.  Bcmen^  39  K  Y.  196;  LiUahr 
Jidd  V.  White,  7  id.  438  ;  Burrill  on  Assignments,  14 ;  Hutchr 
inaon  v.  Lardy  1  Wis.  386 ;  Bump  on  Fraudulent  Convey- 
ances, 414;  OlmateadY.  Herricky  1  E.  D.  Smith,  310;  Met- 
calfy.  Van  Brunty  37  Barb.  621 ;  Woodbum  v.  Moehery  9  id. 
255 ;  Dcm  v.  PlakieTy  16  N.  Y.  562.) 

Danfobth,  J.  Where,  upon  the  face  of  an  asssignment  or 
by  proof  aliundcy  it  appears  to  have  been  made  with  intent  to 
hinder  or  delay  creditors,  it  affords  no  protection  to  the  assignee 
against  a  sheriff  who  seeks  to  enforce  by  execution  a  judgment 
against  the  debtor.  This  rule  was  applied  at  the  Circuit  and  the 
General  Term,  but  with  different  result.  The  trial  judge  held 
the  instrument  valid  upon  its  face,  and  the  jury  found  that  it 
was  made  in  good  faith  and  without  intention  to  hinder  or 
defraud  the  creditors  of  the  assignor.     The  General  Term  so 
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construed  its  provisioas  as  to  imply  an  illegal  purpose,  and  the 
correctness  of  this  conclusion  is  the  question  here.  It  turns 
upon  certain  language  in  the  habendum  clause,  where,  after 
describing  the  property,  the  assignor  declares  the  conveyance 
to  be  in  trust ;  first,  to  sell  and  dispose  of  his  personal  property 
and  estate,  and  ^^  collect  the  notes,  accounts  and  choses  in  action, 
(md  the  taking  a  part  of  the  whole  when  the  party  of  the  sec- 
ond parf*^  (the  assignee)  "shall  deem  it  expedient  to  so  do "  ; 
and  second,  prescribes  the  distribution  and  payment  of  the 
proceeds  to  all  the  creditors  of  the  assignor  for  all  debts  and 
liabilities  which  he  may  be  owing,  or,  if  insufficient  for  that  pur- 
pose, "in  proportion  to  their  respective  demands,"  but  further 
declares  that  the  assignee  "  may  have  the  right  to  compromise 
with,"*  those  creditors,  if  in  his  opinion  "  it  would  be  advan- 
tageous "  to  them  and  to  the  assignor.  Upon  these  provisions 
the  contention  hinges. 

The  first  condition,  taken  literally,  means  only  that  the 
assignee  may  receive  payment  by  installments  or  from  time  to 
time.  He  is  to  collect  the  notes,  etc.,  but  he  may  take  a  "  part 
of  the  whole  when  he  deems  it  expedient  to  do  so."  There  is 
no  direction  to  compromise,  none  to  make  abatement,  none  to 
give  a  discharge  of  the  whole  on  receiving  a  part.  It  is  not 
that  a  part  may  be  taken ybr  the  whole,  but  of  the  whole.  A 
debtor  cannot  insist  on  paying  his  debt  by  portions,  nor  is  a 
creditor  required  to  receive  it  in  that  manner.  Nor  is  pay- 
ment and  acceptance  of  a  part  satisfaction  of  the  debt. 
The  clause  in  question  confers  authority  to  receive  fractional 
payments,  but  none  to  give  satisfaction.  If  there  is  doubt  as 
to  its  meaning,  it  should  be  solved  in  such  a  manner  as  to 
uphold  rather  than  destroy  the  instrument.  It  was  construed 
at  General  Term,  however,  and  by  the  respondent  here  as  if  it 
conferred  upon  the  assignee  power  to  compromise  or  com- 
pound debts  due  the  assignor  by  accepting  part  for  the  whole. 
This  is  not  expressed,  but  if  such  is  the  effect,  it  would  be  no 
stronger  than  the  case  made  in  Coyne  v.  Wea/oer^  where  to 

*^n^,  p.  886. 
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similar  words  was  added  an  expr^ea  '^  right  to  compound  for 
the  said  chose  in  action,"  and  yet  the  assignment  was  upheld. 
Therefore  the  provision  in  question  does  not  taint  the  assign- 
ment. 

A  different  result  follows  from  the  clause,  permitting  the 
assignee  to  compromise  with  the  creditors  of  the  assignor.  To 
that  must  be  applied  the  rule  declared  in  Ofraver  v.  Wakeman 
(4  Paige,  23 ;  11  Wend.  187),  and  adopted  in  many  later  cases, 
either  in  words  or  effect,  as  the  only  safe- one,  and  which 
regards  every  assignment  operating  to  delay  creditors,  for  any 
reason  not  distinctly  calculated  to  promote  their  interests,  as 
contrary  to  the  statute  of  frauds  and  therefore  void.  But 
within  that  limitation  a  failing  debtor  may,  however,  uselessly 
amplify  the  words  which  transfer  his  estate  and  appropriate  it 
to  the  payment  of  his  debts ;  for  although  he  may  thus  excite 
suspicion  and  provoke  litigation,  and  so  bring  his  deed  to  judg- 
ment, they  will  not,  unless  inconsistent  with  the  rights  pf  cred- 
itors, invalidate  his  act.  And  first,  it  is  in  favor  of  this 
instrument  that  it  provides  for  a  surrender  of  all  the  debtor^s 
property  and  its  equal  division.  Such  is  the  desire  of  the 
assignor,  as  expressed  in  words:  "  To  convey  all  his  property 
for  the  benefit  of  all  his  creditors,  without  any  preference  or 
priority."  These  are  the  premises.  The  declaration  of  trust, 
or  direction  for  distribution  of  the  proceeds  of  this  property, 
is  in  furtherance  of  this  desire.  It  goes  to  all  creditors,  for  all 
debts ;  and  if  not  enough  to  pay  in  full,  Oieiipro  rata.  These 
are  valid  provisions,  and  if  the  assignor  had  gone  no  further, 
the  object  of  the  trust  would  have  been  carried  out  as  one  to 
the  advantage  of  the  beneficiaries.  The  debtor  would  have 
given  up  all  that  he  had,  to  be  applied  without  reserve  to  the 
payment  of  his  debts.  But  then  comes  the  succeeding  clause, 
and  this  we  cannot  help  seeing  is  a  provision  which  at  once 
nullifies  all  that  has  been  commended.  Without  this  it  is  such 
an  instrument  as  is  favorably  regarded  by  a  court  of  equity. 
With  it  the  assignment  comes  within  the  principle  of  many 
cases  where  trusts  have  been  ^'  subverted  as  illegal,"  because 
the  assignee  was  invested  with  some  absolute  or  discretionary 
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power  beyond  the  direct  appropriation  of  the  assets  to  the 
payment  of  debts  ;  or  the  assignor  reserved  to  himself  a  power 
over  the  future  direction  of  the  trust  fund,  or  an  interest  in 
it,  to  be  taken  care  of  for  him  by  the  assignee.  If  the  assign- 
ment is  valid,  the  trust  to  compromise  is  to  be  observed  and 
regarded  by  the  courts,  and  delay  for  that  purpose  in  the  dis- 
position of  the  property  or  the  distribution  of  the  avails  could 
be  justified  by  the  assignee,  although  required  by  a  creditor 
to  hasten  the  conversion  of  assets  or  pay  over  its  avails.  So 
too  in  negotiation  for  or  arranging  a  compromise,  the  interest  of 
the  debtor  is  to  be  regarded  and  kept  in  view  by  the  assignee, 
for  it  is  permitted  only  when  in  his  opinion  such  proceeding 
would  be  advantageous  to  the  assignor.  It  therefore  cannot 
be  said  that  the  ^signor  has  devoted  his  property  absolutely 
and  unconditionally  to  the  payment  of  his  debts.  If  under 
the  preceding  clauses  a  creditor  should  insist  that  the  assignor 
had  so  directed,  the  assignee  could  say  there  is  also  given  an 
express  power  to  compromise,  i.  ^.,  procure  concessions  from 
creditors,  before  parting  with  the  property.  If  all  the  cred- 
itors should  say,  we  will  compromise ;  give  us  the  whole  prop- 
erty, and  we  will  discharge  the  debts,  the  assignee  could  say, 
that  would  not  be  advantageous  to  the  assignor,  and  in  either 
case  could  uphold  his  conduct  by  the  very  words  of  the  instru- 
ment. But  suppose  the  assignment  did  not  contain  this  clause. 
The  assignee  could  neither  delay  the  execution  of  the  assign- 
ment by  an  effort  to  compromise,  nor  consider  the  interest  of 
the  assignor  in  determining  the  time  or  manner  of  the  execu- 
tion of  his  trust.  As  it  is,  while  placing  his  property  beyond 
the  reach  of  process,  the  assignor  retains  an  interest  to  be  pro- 
vided for,  delays  its  application  to  the  payment  of  his  debts  by 
investing  his  trustee  with  power  which  requires  time  for  its 
execution,  and  then  prohibits  its  exercise,  unless  it  is  advanta- 
geous to  himself.  I  am  inclined  to  construe  this  clause  as  requir- 
ing a  compromise  if  at  all,  with  aW  the  creditors,  not  permitting 
it  with  any  one,  or  any  number  less  than  all ;  but  this  does  not 
meet  the  diflBculty.  There  is  the  power  to  compromise ;  and  this 
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must  be  construed  in  the  sense  of  compound,  or  to  discharge  the 
debts  by  paying  only  a  part;  its  accomplishment  requires 
the  consent  of  the  creditors  and  the  assignee ;  a  payment  of 
part  by  the  assignee  and  a  discharge  upon  its  acceptance  by  the 
creditors.  The  imposition,  then,  of  terms  and  conditions,  and 
in  devising  these  the  interest  or  advantage  of  the  debtor  must 
be  considered.  This  is  a  plain  departure  from  the  power  to 
convert  and  the  duty  to  pay  over  the  proceeds  of  the  property 
when  converted,  without  regard  to  the  debtor,  and  with  no  in- 
quiry save  as  to  the  existence  of  the  debt  and  its  amount.  It 
is  said  that  this  compromise  cannot  bo  made  unless  each 
creditor  consents ;  neither  can  it  unless  the  assignee  consents 
for  the  assignor,  that,  is,  deems  it  for  his  advantage  also. 
But  without  this  there  may  be  delay  justified ;  an  effort  to 
make  a  compromise  would  require  it ;  and  until  it  had  been 
tried,  if  the  assignee  saw  fit  to  make  the  effort,  the  court  could 
not  require  him  to  act  under  the  other  trusts.  The  legal  duty 
of  the  assignee  under  a  valid  trust  is  as  plain  and  simple  as 
that  of  an  officer  holding  an  attachment  or  charged  with  the 
duty  of  enforcing  judgment  by  execution.  However  great  the 
apparent  sacrifice,  and  however  disadvantageous  to  the  debtor, 
the  law  permits  no  wish  or  interest  of  his  to  come  between 
the  creditor  and  the  satisfaction  of  his  debt,  and  it  requires 
from  the  appointee  of  tlie  debtor  equal  celerity  and  the  same 
indifference.  Here  compromise,  or  an  attempt  at  compromise, 
may  precede  payment,  and  with  either  is  delay.  It  seems  ev- 
ident, therefore,  that  the  intent  was  to  delay  the  payment  of 
the  debts  and  create  a  trust  for  the  use  of  the  assignor ;  and 
either  of  these  intents,  both  by  the  common  law  and  the  stat- 
ute (2  E.  S.  135,  §  1 ;  id.  13Y,  §  1),  is  a  fraud,  in  face  of  which 
the  assignment  cannot  stand. 

The  cases  cited  by  the  appellant's  counsel,  and  referred  to 
in  his  interesting  and  impressive  argument,  raise  no  doubt  as 
to  the  necessity  of  this  conclu^on.  Jewett  v.  Woodward  (1  Edw. 
Ch.  195)  was  most  insisted  upon.  But  there  the  question  did 
not  arise.  The  assignment  was  not  attacked,  but  acquiesced 
in,  and  the  bill  was  filed  against  the  assignees  for  an  account 
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and  payment  of  the  money  to  which  the  creditors  were  entitled 
under  it.  Hone  v.  Jlenriqicez  (13  Wend.  240),  where  it 
was  held  that  one  who  had  become  a  party  to  the  assignment 
by  a  formal  assent  thereto  could  not  be  heard  to  say  that  it 
was  void ;  and  so  doubtless  an  assignment,  however  objection- 
able, if  executed  by  consent  of  all  the  creditors,  would  be 
deemed  valid  and  not  void.  But  neither  these  cases,  nor  the 
reasons  on  which  they  stand,  aid  the  plaintiff.  The  creditors 
did  not  consent,  and  one  objection  to  the  assignment  is  that 
under  its  provisions  the  .assignee  could  delay  the  execution  of 
the  other  trusts  until  he  ascertained  whether  they  would  com- 
promise. Power  to  compromise  restrains  the  creditors  until 
the  attempt  is  made.  Thus  they  would  be  hindered,  and  a 
delay  in  tiie  conversion  of  property  or  the  payment  of  debts, 
even  for  a  single  day,  would  be  fatal  to  the.  assignment ;  and 
whether  the  delay  is  directed  by  the  instrument^  or  justified 
by  its  provisions,  or  made  necessary  for  their  execution  —  ex- 
cept so  far  as  that  delay  is  incident  to  the  conversion  of  assets 
and  payment  of  debts  can  make  no  difference.  {Nicholson  v. 
Leavitt^  6  N.  Y.  510 ;  Bingham  v.  Tillinghaat^  13  id.  215.) 
This  illegal  delay  is  provided  for  by  the  clause  in  question. 

It  is  also  urged  by  the  appellant  that  the  jury  found  by  their 
verdict  "  that  the  assignment  was  not  made  by  the  assignor 
with  the  intent  or  for  the  purpose  of  coercing  creditors  into 
compromising  the  debts  he  owed  them."  This  is  so.  But  it 
was  after  the  court  had  held  the  clause  in  question  did  not 
vitiate  the  assignment,  and  under  a  charge  that  it  was  not  evi- 
dence of  an  attempt  on  the  part  of  the  assignor  to  coerce  them. 
It  was  withdrawn  from  their  consideration.  • 

We  think  the  learned  trial  judge  erred  in  his  construction 
of  this  clause  of  the  assignment,  and  that  the  judgment  given 
upon  the  verdict  was  properly  reversed  by  the  General  Term. 
The  order  of  that  court  should  therefore  beaflSrmedand  judg- 
ment absolute  rendered  for  the  defendant,  according  to  the 
stipulation  upon  which  this  appeal  was  taken. 

All  concur,  except  Rapallo,  J.,  absent. 

Order  affirmed,  and  judgment  accordingly. 
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John  S.  Caowin,   Respondent,  v.  The  Town  of  Hancock, 

Appellant. 

The  jurisdlctiozi  of  quasi  jadicial  officers  to  make  a  decision  in  any  case  is 
always  open  to  inqairy,  and  the  decision  may  be  attaclLed  collaterally 
for  want  of  jurisdiction. 

There  can  be  no  b(ma  fide  holder  of  town  bonds  within  the  meaning  of 
the  law  applicable  to  negotiable  paper,  as  they  can  only  be  issned  by 
virtne  of  special  authority  conferred  by  some  statute,  and  are  only 
binding  upon  the  town  when  issued  in  the  way  pointed  out  by  the  statute. 

All  persons,  therefore,  taking  such  bonds  are  chargeable  with  knowledge 
of  the  statute  under  which  they  were  issued,  must  see  to  it  that  its 
provisions  were  complied  with ;  and  in  the  absence  of  some  provision 
making  the  action  of  the  officer  or  agents  of  the  town  binding  and  con- 
elusive,  the  fact  that  the  holder  of  such  bonds  purchased  for  value  and 
in  good  faith,  does  not  preclude  tho  town  from  showing  that  they  were 
illegally  issued. 

The  decisions  of  the  Federal  courts  holding  a  contrary  doctrine  held  not 
to  be  controlling. 

Under  the  provisions  of  the  act  of  1866  (g  2,  chap.  898,  Laws  of  1866)  au- 
thorizing certain  towns  to  subscribe  for  the  stock  of  the  N .  Y.  &  O.  M. 
R.  R.  Co.,  and  to  issue  bonds  for  moneys  borrowed  to  pay  therefor,  pro- 
vided the  consent  in  writing  of  a  majority  of  the  tax  payers,  owning 
more  than  one-half  of  the  taxable  property  of .  the  town  shall  first  have 
been  obtained,  and  provided  that  the  fact  that  such  majority  has  been 
obtained,  '*  shall  be  proved  by  affidavit,  in  writing,"  of  one  of  certain 
specified  town  officers,  and  declaring  that  such  affidavit  "  or  a  certified 
copy  thereof  shall  be  evidence  of  the  facts  therein  contained,"  the  affida- 
vit is  not  conclusive  but  only  prima  facie  evidence  of  the  facts  and  may 
be  disputed. 

Accordingly  held,  in  an  action  to  recover  the  amount  due  upon  certain  in- 
terest coupons  cut  from  bonds  issued  by  railroad  commissioners  ap- 
pointed for  defendant  under  said  act,  and  which  had  been  purchased  for 
value  and  in  good  faith,  that  defendant  was  not  precluded  by  an  affidavit 
of  its  assessor  from  showing  that  in  fact  the  consent  of  a  majority  of 
the  tax  payers  of  the  town  had  not  been  obtained. 

People  V.  MitcheU  (85  N.  Y.  651),  BariJc  of  Rome  v.  VUlage  of  Bame  (19  id. 
20),  distinguished. 

Coffmn  V.  TotmiofBdneock  (22  Hun,  201),  reversed. 

(Argued  March  7, 1881 ;  decided  March  15,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court)  in  the  third  judicial  department,  made  September  24, 
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1880,  reversing  a  judgment  in  favor  of  plaintiff,  entered  upon 
the  report  of  a  referee.     (Reported  below,  22  Hun,  201.) 

The  nature  of  the  action  .and  the  material  facts  appear  in 
the  opinion. 

Wm.  Gleason  for  appellant.  The  towns  of  this  State  have 
no  power  to  bond  for  railroads  unless  it  has  been  expressly 
conferred  by  statute.  (Taion  of  South  Ottawa  v.  Perkins^  4 
Otto,  268,  266;  id.  429;  13  Wall.  304;  3  id.  327;  Wiesmer 
V.  The  ViUage  of  Douglas,  64  N.  Y.  92;  Starin  Y^The  Town 
of  Genoa,  23  N.  Y.  439;  Gould  v.  The  Town  of  Sterling, 
23  N.  Y.  440, 462 ;  People  v.  MitcheU,  35  id.  551 ;  Donnelly  v. 
The  Town  of  Oadning,  18  Hun,  352;  1  R.  S.  337,  §  2.) 
Where  there  has  been  no  authority  to  issue  bonds,  they  can 
never  have  any  legal  inception,  and  there  can  be  no  hona  fide 
holder  of  them  in  whose  hands  they  can  be  valid.  {Town  of 
Venice  ▼•  Woodruff,  62  N.  Y.  465 ;  The  Toumship  of  Oakland 
V.  Skinner,  4  Otto,  255 ;  Tovm  of  South  Ottama  v.  PetMns, 
id.  258,  260;  id.  269;  Horton  v.  Tovrn  of  Thompson,  71 
N.  Y.  513,  521 ;  Weisnier  v.  Village  of  Douglas,  64  id.  92  ; 
Starin  v.  Toum  of  Ginoa,  23  id.  439,  456  ;  People  v.  Mead,  24 
id.  114 ;  S.  O.,  36  id.  224  ;  People  v.  Smith,  45  id.  773  \  People  v. 
Knowles,  47  id.  415, 419 ;  People  v.  Spencer,  66  id,  1 ;  Tovm 
of  Venice  v.  Woodruff,  62  id.  465 ;  Town  of  Springport  v. 
Bank,  75  id.  397 ;  Bucha/na/n  v.  City  of  Litchfield,  P.  S.  Court, 
Nov.  22, 1880 ;  22  Alb.  L.  J.  516  ;  Dodge  v.  C(mnty  of  Platte, 
82  N.  Y.  218 ;  76  id.  185 ;  78  id.  362-367 ;  79  id.  171 ;  Falconer 
V.  The  Buffalo  c&  Jamestown  R.  P.  Co.,  69  id.  491,  497 ;  45  id. 
772 ;  46  id.  110 ;  71  id.  309 ;  55  id.  1 ;  Angel  v.  Town  of  Hume, 
17  Hun,  374-384.)  The  affidavit  of  the  assessors  in  no  wise 
estopped  the  town  from  showing  that  the  requisite  consents 
were  not  given  by  a  majority  of  the  tax  payers,  nor  for  a  major 
part  of  the  property  on  the  roll.  (Scipio  y.  Wright,  11  Otto, 
665,  667, 675 ;  75  N.  Y.  406 ;  23  id.  464.)  Neither  the  affidavit 
of  an  assessor,  or  town  or  county  clerk  is  a  judgment,  nor  is  the 
issuing  of  the  bonds  a  judgment  binding  the  town.  (4  N.  Y, 
515,  518,  522;  People  v.  BatcheUer,  53  id.  128;  Stewart  v. 
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Palmer^  74  id.  183-188, 189, 190, 191-196.)  Purchasers  of  the 
bonds  were  chargeable  with  notice  of  the  statute  under  which 
they  were  issued,  and  were  bound  to  sefe  to  it  that  its  provis- 
ions were  complied  with.  {Peck  v.  Butt^  10  N.  Y.  299  ;  Staf- 
ford V.  Williams^  12  Barr,  240-243 ;  Donovcm  v.  The  MayoVy 
etc.,  of  N.  y.,  33  N.  T.  291,  292 ;  McDonald  v.  Mayor,  etc., 
68  id.  23;  2  Den.  110  ;  33  N.  Y.  293;  1  Den.  510;  8  Allen, 
109.)  Where  any  court  or  oflScer  has  acted  without  jurisdic- 
tion the  acts  are  void,  and  no  appeal  or  certiorari  is  necessary 
to  get  rid  of  them,  but  whoever  acts  thereunder  is  a  trespasser. 
(  Vam,  Rensselaer  v.  WiSbecTc,  7  N.  Y.  517  ;  Mygatt  v.  ^Ya8h^ 
hum,  15  id.  316 ;  Whitney  v.  Thomas,  23  id.  281 ;  Cruger  v. 
DaugheHy,  43  id.  107,  121;  Oveririff  v.  Foote,  65  id.  263; 
HaRock  V.  Rumsey,  29  S.  0.  89-91 ;  Peo-pU  v.  Ya/ri  Slych^ 
4  Cow.  297,  316 ;  PeopU  v.  CooTc,  8  N.  Y.  67.) 

TT.  J.  Welsh  for  respondent.  The  consents  in  writing  filed 
and  recorded  have  been  made,  by  statute,  the  record  evidence 
upon  which  officers  were  authorized  to  act,  and  cannot  be  im- 
peached by  parol  evidence  in  a  collateral  proceeding.  {Pierce 
V.  Wright,  45  How.  6 ;  2  Stark.  544  [5lh  Am.  ed.] ;  People 
V.  Zest,  23  N,  Y.  140 ;  Pierce  v.  Wright,  45  How.  6.)  The 
defendant  is  concluded  by  the  affidavit  of  the  assessors,  and 
cannot  in  this  action  question  the  sufficiency  of  the  consents  to 
bond.  {Bank  of  Rome  v.  The  Village  of  Rome,  19  N.  Y. 
24 ;  Comers  of  Knox  County  v.  AspinwaU,  21  How.  [tl.  S.]  546; 
Shell  V.  Telfore,  4  N.  Y.  Legal  Observer,  307  ;  Com'rs 
of  Douglas  County  v.  Boles,  4  Otto,  109 ;  Howland  v. 
Eldridge,iZ^.  Y.  460;  1  Whart.  on  Ev.  [2d  ed.],  §  1; 
Pierce  v.  Wright,  45  How.  7 ;  People  v.  Mitchell,  36  N.  Y. 
552 ;  BJc  of  Rmne  v.  The  Tillage  of  Rom£,  19  id.  22 ; 
Town  of  Colma  v.  Eaves,  2  Otto,  484,  487 ;  Thompson  v.  Lee 
County,  3  Wall.  327 ;  Town  of  Venice  v.  Murdoch,  2  Otto, 
498 ;  4  id.  205 ;  Block  v.  Commissioners,  9  id.  686 ;  People 
ex  rel.  Town  of  RochesUr  v.  Deyoe,  2  N.  Y.  S.  C.  [T.  &  0.  J 
146.) 
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Earl,  J.  This  action  was  brought  to  recover  the  amount 
due  upon  certain  interest  coupons,  which  had  been  cut  from 
bonds  issued  by  the  railroad  commissioners  appointed  for  the 
defendant  under  the  act  chapter  398  of  the  Laws  of  1866,  en- 
titled "  An  act  to  facilitate  the  construction  of  the  New  York 
and  Oswego  Midland  Eailroad,  and  to  authorize  towns  to  sub- 
scribe to  the  capital  stock  thereof,"  and  the  several  acts  amend- 
atory thereof.  Claiming  authority  under  the  acts  referred  to, 
the  railroad  commissioners  in  1871  subscribed  for  $100,000  of 
the  stock  of  the  New  York  and  Oswego  Midland  Railroad  Com- 
pany, and  in  the  years  1871  and  1872  issued  bonds  of  the  de- 
fendant to  pay  for  such  stock.  The  bonds  were  delivered  by 
them,  upon  the  orders  of  the  railroad  company,  to  one  Culver, 
who  w&  a  contractor  engaged  in  building  the  railroad,  and  who 
tad  no  knowledge  when  he  received  the  bonds  that  the  de* 
fendant  made  any  question  as  to  their  validity  or  legality.  He 
afterward  sold  all  the  bonds  to  divers  persons.  William  Oil- 
man purchased  some  of  them  in  good  faith  and  for  full  value, 
and  he  cut  off  the  coupons  and  sold  tliejn  to  the  plaintiff  for 
their  full  value.  The  defendant  defended  this  action  upon  the 
ground  mainly  that  a  majority  of  the  tax  payers  of  the  town, 
owning  or  representing  more  than  one-half  of  the  taxable  prop- 
erty, did  not  consent  in  writing  to  the  bonding  of  the  town  as. 
required  by  the  acts.  The  referee  sustained  this  defense.  But 
upon  appeal  by  the  plaintiff  to  the  Oeneral  Term,  his  decision 
was  reversed,  and  it  was  there  held  that  the  affidavit  of  the 
assessor,  stating  that  the  requisite  number  of  tax  payers  had 
consented  to  bonding  the  town,  was,  in  favor  of  the  plaintiff,  a 
honafide  holder  of  the  coupons,  conclusive  upon  the  town,  and 
precluded  proof  that  they  had  not  in  fact  consented. 

The  referee  found,  as  a  matter  of  fact,  that  the  requisite 
number  of  tax  payers  had  not  consented  to  bonding  the  town ; 
and  as  his  finding  was  not  disturbed  by  the  Oeneral  Term,  it  is 
not  now  disputed  that  it  concludes  us.  The  main  inquiry  here, 
then,  is  as  to  the  conclusive  nature  of  the  affidavit  of  the  assess- 
ors; and  that  inquiry  involves  an  examination  of  the  acts  of 
the  legislature  relating  to  the  subject. 
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Section  1  of  the  act  of  186G  provides  that  upon  the  appli- 
cation of  twelve  or  more  freeholders  of  any  town,  the  county 
judge  or  the  Supreme  Court  may  appoint  the  railroad  commis- 
sioners. Section*  2  provides  that  it  shall  be  lawful  for  the 
commissioners  to  borrow  on  the  credit  of  the  town  such  sum  of 
money  as  the  tax-paying  inhabitants  shall  fix  upon  by  their  as- 
sent in  writing,  not  exceeding  in  amount  thirty  per  cent  of  the 
assessed  valuation  of  the  real  and  personal  property  of  the  town, 
as  shown  by  the  assessment  roll,  and  to  execute  bonds  for  the 
sum  so  borrowed,  providing,  however,  that  the  consent  shall 
first  be  obtained  in  writing  of  a  majority  of  the  tax  payers  of 
such  town,  owning  or  representing  more  than  one-half  of  the 
taxable  property  of  the  town  assessed  and  appearing  upon  tlie 
assessment-roll,  which  consent  shall  be  proved  or  acknowledged 
in  the  same  manner  as  conveyances  of  real  estate  are  proved  or 
acknowledged.  It  is  further  provided  that  the  fact  tliat  a  ma- 
jority of  the  tax  payers  representing  a  majority  of  the  taxable 
property  has  been  obtained  and  acknowledged,  "  shall  be  proved 
by  the  affidavit  in  writing"  of  one  of  the  assessors  of  the  town, 
or  of  the  town  clerk,  or  coun  ty  clerk,  which  shall  be  indorsed 
upon  or  annexed  to  the  written  consent,  and  the  consent  and 
afiidavit  shall  be  filed  in  the  town  clerk's  office  of  the  town,  and 
a  copy  thereof  in  the  county  clerk's  office  of  the  county ;  and 
that  "  the  same,  or  a  certified  copy  thereof,  shall  be  evidence 
of  the  facts  therein  contained,  and  shall  be  admitted  in  evidence 
in  any  court  in  this  State  and  before  any  judge  or  justice  thereof ; 
and  it  shall  be  the  duty  of  the  said  assessors  and  town  and 
county  clerks  to  make  such  affidavit  when  said  consent  shall 
have  been  obtained  as  provided  in  this  section." 

It  will  thus  be  seen  that  the  commissioners  had  no  power  to 
issue  any  bonds  until  the  requisite  consent  of  the  tax  payers  had 
been  obtained.  That  was 'made  a  fundamental  condition  of 
their  action,  and  it  was  the  jnanifest  intention  of  the  legislature 
that  the  bonds  should  not  be  issued  without  such  consent. 

After  the  consents  had  been  obtained  the  section  imposed  a 
duty  upon  the  assessors,  town  clerk  and  county  clerk.  That 
duty  did  not  arise  until  the  requisite  number  of  consents  had 
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been  obtained.  They  had  no  riglit  to  act  and  could  not  be 
compelled  to  act  before.  They  were  required  to  make  the  affi- 
davit, in  the  language  of  the  act,  "  when  the  said  consent  shall 
have  been  obtained  as  provided  in  this  section."  There  was 
nothing  in  the  act  expressly  imposing  upon  them  the  duty  of 
inquiring  to  ascertain  whether  the  requisite  consents  had  been 
obtained,  or  to  make  an  adjudication  upon  that  subject ;  but  such 
a  duty  may  be  implied.  They  had  no  right  to  call  and  ex- 
amine witnesses,  and  there  was  nothing  really  resembling  a 
judicial  inquiry  to  be  made  by  them.  They  were  to  take  the 
consents  and  compare  the  names  on  them  with  the  names  on  the 
asse^sment-ro!l  of  the  town,  and  thus,  with  perhaps  such  other 
information  as  they  could  obtain,  determine  whether  the  requi- 
site number  of  tax  payers  had  consented.  They  were  to  swear 
no  witnesses,  conduct  no  judicial  inquirj'-  under  the  sanction 
of  oaths,  and  render  no  formal  judgment.  If  they  believed 
the  requisite  number  of  the  tax  payers  had  consented,  they 
were  to  make  the  affidavit.  They  had  no  greater  facilities 
for  reacliing  the  truth  in  the  matter  than  any  other  qitizens. 
It  cannot  be  supposed  that  the  legislature  intended  that  a  single 
assessor,  without  hearing  any  parties,  without  the  aid  of  sworn 
witnesses,  and  usually  without  legal  skill  or  knowledge,  should 
conclusively  determine  the  puzzling  questions  of  facts,  and  the- 
difficult  and  perplexing  questions  of  law,  which  frequently 
attend  upon  an  inquiry  as  to  whether  the  requisite  consents  of 
tax  payers  have  been  obtained,  and  that  he  should  thus,  by  his 
simple  ex  parte  affidavit,  conclusively  bind  the  town  to  the 
limit  of  thirty  per  cent  of  all  the  taxable  property  therein.  If 
it  had  been  intended  to  give  such  dangerous  and  extraordinary 
force  to  such  an  affidavit,  we  may  suppose  that  the  intention 
would  have  been  plainly  expressed  in  the  statute,  and  that  it 
would  not  have  been  left  to  inference.  A  contrary  intention 
is  evinced  in  the  explicit  and  emphatic  manner  in  which  the 
requirement  of  the  consent  of  the  majority  is  placed  in  the 
acts.  In  the  act,  chapter  61  of  the  Laws  of  1868,  entitled  "  An 
act  to  facilitate  the  construction  of  the  New  York  and  Oswego 
Midland  Railroad,  and  to  amend  the  several  acts  in  relation 
SicKELS  —  Vol.  XXXIX.        68 
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thereto,"  this  intention  is  plainly  manifested.  In  section  1 
it  is  provided,  that  in  every  case  where  consents  in  writing 
shall  have  been  obtained  of  the  "  majority  of  the  tax  payers 
appearing  upon  the  assessment-roll  of  any  town  for  .the  years 
1865  or  1866  to  the  borrowing  of  money  on  the  faith  and  credit 
of  the  town,  etc.,  and  when  such  tax  payers  shall  own  or  repre- 
sent more  than  one-half  of  the  taxable  property,  such  consents 
shall  be  valid  and  eflfectual  and  shall  not  be  invalidated  "  for  cei*^ 
tain  defects  or  irregularities  stated,  provided  a  majority  of  the 
tax  payers  owning  or  representing  a  majority  of  the  taxable 
property  have  consented.  Section  2  again  provides  that  no 
consent  of  tax  payers,  nor  the  bonds  issued  or  to  be  issued  upon 
the  faith  of  such  consent,  shall  be  invalidated  or  held  invalid 
on  account  of  certain  defects  or  irregularities,  provided  that 
the  consent  of  the  requisite  majority  has  been  obtained.  Thus 
the  legislature  makes  it  emphatic  that  the  fundamental  pre- 
requisite, on  all  occasions  and  for  all' pm*poses,  must  be  the 
majority  consent. 

If  the  legislature  had  intended  that  there  should  be  a  con- 
clusive determination  that  the  requisite  consents  had  been  ob- 
tained before  the  bonds  could  be  issued,  it  would  have  provided 
a  tribunal,  consisting  of  the  commissioners,  or  the  county  judge, 
or  possibly  the  assessors,  which  was  to  take  proofs,  hear  par- 
ties, conduct  a  judicial  inquiry  and  make  a  judicial  determi- 
nation. 

If  the  law  had  simply  required  the  assessors,  town  clerk  or 
county  clerk  to  make  and  file  an  aflSdavit  that  a  majority  of 
the  tax  payers  owning  a  majority  of  the  taxable  property  had 
consented,  and  had  stopped  there,  the  aflBdavit  would  not  have 
been  any  evidence  of  the  facts  stated  in  it,  and  a  person  suing 
upon  one  of  the  bonds  would  have  been  obliged  to  prove  affirm- 
atively that  the  requisite  consents  had  been  obtained  {Starin 
V.  Town  of  Genoa,  23  K  Y.  439;  People  v.  Mead^  36  id. 
224 ;  Town  of  Venice  v.  Woodruff,  62  id.  463) ;  and  yet  the 
affidavit  in  that  case  would  have  been  just  as  much  a  judicial 
determination  as  the  one  we  are  considering.  Such  an  affidavit 
is,  therefore,  evidence  only  so  far  as  the  law  makes  it  evidence, 
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and  all  it  says  is,  that  "  it  sliall  be  evidence  of  the  facts  therein 
contained."  This  language  is  satisfied  without  holding  that  it 
sliall  be  conclusive  evidence.  It  is  satisfied  by  holding  that  it 
is  competent  or  prima  facie  evidence.  By  giving  the  lan- 
guage a  more  extended  meaning  the  aflSdavit  would  have  more 
force,  we  think,  than  was  intended  by  the  legislature.  Where 
it  was  intended  in  similar  acts  th§t  the  affidavit,  or  the  prelim- 
inary inquiry  as  to  the  number  of  consents,  should  be  conclu- 
sive, it  has  been  so  expressly  provided  (Laws  of  1863,  chap.  19, 
and  of  1864y  chap.  402),  or  provision  has  been  made  for  a 
formal  hearing,  for  proofs  and  a  judicial  determination.  (Laws 
of  1869,  chap.  907,  §§  2,  9.)  Where  it  is  intended  in  a  statute 
to  make  an  affidavit  or  any  writing  conclusive  evidence,  there 
is  usually  something  in  the  statute  clearly  to  indicate  such  in- 
tention. (1  K.  S.  173,  §  22 ;  id.  412,  §  81  ;  2  R.  S.  377,  §  2 ; 
Code,  §  1933.  See  also  the  statutes  and  authorities  cited  by 
Judge  Allen  in  People  ex  reL  Martin  v.  Browuy  55  N. 
T.  196.)  In  the  case  of  People  ex  rel.  Martin  v.  Brown^ 
that  learned  judge,  in  an  able  discussion  of  the  subject, 
holds  that  this  affidavit  is  not  conclusive  evidence,  but 
only  competent  or  prima  fade  evidence  of  the  facts 
stated  in  it.  To  give  this  affidavit  the  efFect  claimed  for 
it,  we  would  have  to  go  against  the  spirit  of  many  decis- 
ions in  this  court.  The  bonding  acts  are  now  regarded  as  hos- 
tile to  a  sound  public  policy.  As  said  by  Judge  Andrews  in 
Town  of  Wellshoro  v.  N.  T.  <&  C.  R.  P.  Co.  (76  N.  T.  185), 
they  "  are  subversive  of  the  just  rights  of  the  minority,  who 
do  not  consent  to  the  issue  of  the  bonds,"  and  we  have  never 
been  disposed  to  uphold  bonds  issued  under  these  acts,  except 
upon  a  strict  and  exact  compliance  with  the  act  which  author- 
ized their  issue.  To  hold-  that  the  ex  parte  affidavit  of  one 
assessor  would  be  sufficient  in  its  effect  to  bond  a  town  when  the 
facts  authorizing  it  to  be  bonded  did  not  actually  exist,  would 
be  giving  a  construction  to  the  language  and  purposes  of  this 
act  altogether  too  hberal.  In  The  People  v.  Mitchell  (35  N.  Y, 
551),  the  affidavit  that  the  requisite  consent  had  been  given  was 
made  conclusive  by  the  statute.    In  Tovm  ofSpringport  v.  The 
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Teutonia  Sav.  Bank  (75  N.  Y.  397),  the  statute  made  the  affi- 
davit presumptive  evidence ;  and  hence  those  cases  have  very 
little  bearing  upon  this  case,  although  the  principle  to  be  deduced 
from  them  is  favorable  to  the  conclusion  we  reach.  In  Bamk  of 
Rome  v.  Village  of  Rome  (19  N.  Y.  20),  the  village  was  author- 
ized to  subscribe  for  the  stock  of  a  railroad  company,  provided 
that  two-thirds  of  the  tax-paying  electors  of  the  village  should 
first  approve  the  subscription,  and  the  village  was  authorized  to 
issue  bonds  to  raise  money  to  pay  for  such  subscription,  and  rail- 
road conmaissionei-s  were  named  in  the  act.  There  was  no  dis- 
pute that  the  subscription  had  been  approved  by  the  tax  payers. 
But  it  was  provided  in  section  11  of  the  act  (chap.  283,  Laws  of 
1 853),  that  the  commissioners  should  have  no  power  or  authority 
to  negotiate,  sell  or  transfer  the  bonds,  or  create  any  liability 
whatever,  except  upon  the  express  condition  that  $500,000 
should  first  have  been  subscribed  to  the  stock  by  other  parties ; 
and  the  commissioners,  before  negotiating  or  transferring  any 
of  the  bonds,  should  make  and  subscribe  a  certificate  in  writ- 
ing that  such  subscription  of  $500,000  had  been  actually  made, 
and  that  in  their  judgment  and  belief  the  same  had  been  made 
in  good  faith  and  by  persons  of  ability  sufiicient  to  pay  their 
several  subscriptions.  It  was  held  that  the  certificate  thus 
made  was  conclusive  evidence  in  favor  of  honafde  holders  of 
bonds  that  the  requisite  subscriptions  had  been  made.  That 
case  is  claimed  as  an  authority  for  the  plaintiff's  contention  in 
this  case.  But  while  the  distinction  between  the  two  cases  is 
not  very  broad,  yet  there  is  a  distinction  which  deprives  that 
case  of  its  character  as  a  controlling  authority  in  this.  There 
the  subscription  to  the  stock  had  been  regularly  authorized. 
There  was  nothing  more  for  the  village  or  its  tax  payers  to  do. 
Whatever  else  remained  was  committed  to  the  railroad  com- 
missioners named  in  the  act,  as  agents  of  the  village.  They 
were  to  determine  whether  the  other  subscriptions  had  been 
made,  and  if  they  found  they  had  been,  they  were  to  issue  the 
bonds,  acting  as  agents  of  the  village.  The  difliculty  in  tliis 
case  is  that  the  fundamental  fact,  the  majority  consent,  is 
wanting.     The  town  was  to  act  through  a  majority  of  its  tax 
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payers,  and  such  action  it  never  took.  Until  such  action  was 
taken  no  officer  or  agent  could  bind  it  by  bonds  issued  or  stock 
taken  under  the  act. 

It  is  time  that  the  assessors,  in  determining  whether  the  re- 
quisite consents  had  been  given  and  in  making  the  affidavit, 
exercised  qiMosi  judicial  functions.  {Howland  v.  Eldred^e^ 
43  N.  T.  457;  People  ex  rel,  Ya/wger  v.  AUen^  52  id. 
538.)  And  that  their  determination  embraced  in  their  affi- 
davit is  in  the  nature  of  a  judgment.  But  regarding  the 
affidavit  as  a  judgment,  it  was  a  judgment  which  they 
could  render  only  if  they  had  jurisdiction.  By  the  ex- 
press terms  of  the  statute  they  were  not  to  make  the  affi- 
davit until  the  requisite  consents  were  obtained.  Until 
that  time  they  had  no  jurisdiction  to  act.  They  could  not 
obtain  jurisdiction  by  determining  that  they  had  it.  Whether 
qv^isi  judicial  officers  and  courts  of  limited  special  and  inferior 
jurisdiction  have  jurisdiction  to  make  a  decision  in  any  case 
is  always  open  to  inquiry,  and  their  decision  in  any  case  can  be 
attacked  collaterally  for  want  of  jurisdiction.  It  is  made  the 
duty  of  town  assessors  to  ascertain  all  the  property  and  per- 
sons in  their  town  liable  to  taxation,  and  in  making  the  de- 
termination and  assessing  the  property,  their  action  is  of  a 
judicial  character ;  and  yet  they  cannot  obtain  jurisdiction  over 
property  or  persons  by  determining  that  they  have  it.  •  They 
must  first  have  jurisdiction  before  they  can  lawfully  act.  {Nat 
Bamk  of  Chemung  v.  City  of  Elmira,  53  N.  Y.  49.)  So 
here,  the  assessors  had  no  jurisdiction  to  make  the  affidavit  and 
render  their  quasi  judgment  until  the  requisite  consents  had 
been  obtained ;  and  if  the  consents  had  not,  in  fact,  been  ob- 
tained, their  determination  that  it  had  been  could  not  give 
them  unimpeachable  jurisdiction. 

The  legislature  was  undoubtedly  competent  to  declare  what 
effect  this  affidavit  as  a  qaasi  judgment  should  have,  and  it  has 
said  that  it  shall  be  evidence  of  the  facts  therein  stated.  It 
furnished  prima  facie  evidence  which  it  would  generally  be 
safe  for  all  persons  to  rely  on.  In  a  suit  upon  the  bonds  it 
placed  the  burden  upon  the  town  defending  against  the  bonds  ^ 


542  Oaqwin  v.  Town  of  Hakoook.  [Mar., 

Opinion  of  the  Court,  per  Earl,  J. 

to  show  that  the  affidavit  was  made  without  jurisdiction,  in 
that  the  requisite  majority  of  the  tax  payers  had  not  actually 
consented.  So  that  the  affidavit  served  a  very  useful  purpose, 
although  not  liaving  the  eflEect  of  a  conclusive  judgment  bind- 
ing upon  all  persons. 

But  the  claim  is  made  that  the  affidavit  ought  to  be  conclusive 
in  favor  of  lonafide  holders  of  the  bonds.  But  there  can  be 
no  bona  fide  holders  of  bonds,  within  the  meaning  of  the  law 
applicable  to  negotiable  paper,  which  have  been  issued  with- 
out authority.  A  town  has  no  general  authority  to  issue  such 
bonds.  It  can  issue  them  only  by  virtue  of  special  authority 
conferred  by  some  statute.  Unless  issued  in  the  way  pointed 
out  by  statute,  they  cannot  bind  the  town.  The  statute  speci- 
fies the  powers  of  the  agents  of  the  town  and  the  precise  con- 
ditions upon  which  the  bonds  could  be  issued,  and  .all  persons 
taking  the  bonds  are  chargeable  with  knowledge  of  the  statute, 
and  they  must  see  to  it  that  the  statute  has  been  complied  with 
before  they  can  with  absolute  safety  take  the  bonds.  Such  is 
the  law  as  laid  down  in  this  State.  {Town  of  Venice  v.  Wood- 
ruff;  Starin  v.  Town  of  Genoa ;  People  v.  Mead^  mpra.) 
There  are  undoubtedly  decisions  of  the  Federal  courts  holding 
in  favor  of  bona  fide  holders  of  such  bonds  a  different  doctrine ; 
but  those  decisions  have  not  been  regarded  as  controlling  au- 
thority in  this  court. 

There  are  no  facts  in  this  case  upon  which  it  can  be  held 
that  the  town  can  be  estopped  from  asserting  the  invalidity  of 
the  bonds.  As  a  town,  there  is  no  act  or  omission  chargeable 
to  it  upon  which  an  estoppel  can  be  based. 

It  follows,  therefore,  that  the  order  of  the  General  Term 
should  be  reversed  and  that  the  judgment  upon  the  report  of 
the  referee  should  be  affirmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Order  reversed  and  judgment  accordingly. 
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QoiNOY  W.  Wellington,  Respondent,  v.  Maey  J.  Kelly  et 
al.,  Executors,  etc.,  et  ah.  Appellants. 

H.  claimed  title  to  a  mortgage  executed  by  B.  to  F.  under  a  trast  deed  exe- 
cuted by  the  latter.  F.  brought  suit  against  H.  to  set  aside  the  trust  deed, 
in  which  action  a  receiver  was  appointed  of  the  trust  property  with  author- 
ity to  collect  and  satisfy  the  mortgage.  While  the  order  appointing  the 
receiver  was  in  force,  one  J.  F.  H.,  without  authority  from  or  request  by 
B..  paid  to  the  receiver  the  amount  of  said  mortgage,  receiving  the  mort> 
gage  and  a  satisfaction-piece  thereof,  and  the  receiver  paid  over  the 
amount  to  F.  H.  thereafter  commenced  an  action  to  foreclose  the  mort- 
gage, making  B.,  the  mortgagor,  and  T.,  who  held  a  junior  mortgage 
on  the  premises,  defendants.  B.  answered,  alleging  payment  and  sat- 
isfaction of  the  mortgage.  B.  and  T.,  thereupon,  entered  into  a  contract 
with  J  F.  H.,  by  which  the  latter  agreed  to  furnish  the  papers  and  evi- 
dence to  sustain  the  defense  ;  in  consideration  thereof,  and  if  the  defense 
should  be  successful,  B.  and  T.  agreed  to  pay  one-half  the  amount  of  the 
mortgage.  J.  F.  H.  performed  the  contract  on  his  part  and  the  action 
of  H.  was  defeated.^n  an  action  upon  the  contract,  hddf  that  plaintiff 
was  entitled  to  recover,  that  no  corrupt  intention  appeared  upon  the 
face  of  the  contract,  and  under  the  circumstances  disclosed,  there  was  no 
ground  for  supposing  that  it  was  entered  into  for  the  purpose  of  pervert- 
ing justice  by  procuring  false  testimony  in  support  of  the  defense  in  the 
foreclosure  suit. 

As  to  whether  payment  of  a  debt  by  a  stranger  is  a  satisfaction,  qumr€, 

(Argued  March  2, 1881 ;  decided  March  22, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  6,  1880,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 

This  action  was  brought  upon  a  contract  dated  January  26, 

1874,  made  between  Joseph  F.  Hill,  plaintiff's  assignor,  and 

Morris  Brown  and  Nelson  Thompson,  the  original  defendants 

herein.     Brown  haying  died  during  the  pendency  of  the  action, 

his  executors  were  substituted  as  defendants  in  his  stead. 

The  facts  are  sufficiently  set  forth  in  the  opinion. 

f 

TT.  F.  Cogswdl  for  appellants.  The  contract  sued  upon 
was  illegal  and  void  as  against  public  policy.     {Pingey  v. 
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Washburne^  1  Aikens  [Vt.],  264 ;  Fuller  v.  Darne^  18  Pick. 
472 ;  Gray  v.  Hook^  4  Comst.  449 ;  Story  on  Contracts,  576.) 

Geo,  B.  Bradley  for  respondent.  The  contract  in  suit  was 
valid  and  not  contrary  to  sound  morality  or  against  public  pol- 
icy.    {Doty  V.  Wilson^  14  Johns.  378 ;  Sterribergh  v.  Provost^ 

13  Barb.  365 ;  Nicholson  v.  Wilson,  60  N.  Y.  362.)  The  con- 
tract,  in  view  of  the  circumstances,  is  fairly  entitled  to  and 
should  have  that  construction  which  will  give  to  it  a  legitimate 
purpose  and  effectuate  the  intention  of  the  parties  to  it.  {Par- 
shaU  V.  Eggert,  54  N.  Y.  18  ;  Firidon  v.  ParJcer,  11  M.  &  W. 
684;  Pollock  y,  Gregory ,  9  Bosw.  116;  Nicholson  y.  Wilson^ 
60  N.  Y.  370 ;  35  Vern.  69  ;  Stanley  v.  Jones,  7  Bing.  369 ; 
S.  C,  5  M.  &  P.  195.)  The  objection  that  plaintiff  was  a 
stranger  and  all  objections  of  that  character  founded  upon  the 
old  rule  of  champerty  and  maintenance,  whether  by  statute  or 
common  law,  have  been  removed  by  the  Revised  Statutes.  (3 
K.  S.[2d  ed.]  151,  reviser's  note,  p.  828 ;  Sedgwick  y,  Stanton^ 

14  N.  Y.  289,  295,  299,  301 ;  Burgin  v.  Ireland,  id.  322, 328 ; 
Voorhees  v.  Dorr,  51  Barb.  580.)     The  doctrine  of  champerty 

and  maintenance  never  denounced  as  illegal  an  agreement  to 
aid  by  furaishing  evidence  or  in  any  other  legitimate  manner 
the  prosecution  or  defense  of  an  action  where  the  party  mak- 
ing the  agreement  to  do  so  had  any  interest,  certain,  contingent 
or  supposed,  in  the  question  or  subject  involved,  directly  or  re- 
motely other  than  such  as  was  derived  from  the  agreement  itself. 
{TliaUhimer  Y.  Brinck^rhoff^Z  Cow.  623;  S.  C,  20  Johns. 
386 ;  Fendmi  v.  Parker,  Mees.  &  Wels.  675,  682-3 ;  Wil- 
Haras  v.  Proiheroe,  3  Y.  &  J.  129;  S,  C,  2  M.  P.  779;  5 
Bing.  309;  GillHand  y.  Failing,  6  Den.  312;  Vrooman  v. 
Sheyard^  14  Barb.  449;  Campbell  v.  Jones^  4  Wend.  310; 
Bac.  Abr.,  Maintenance,  "  B ; "  Sales  v.  TUMUs,  5  K  I.  79.) 
It  was  sufficient  to  protect  plaintiff's  agreement  that  he 
was  justified  in  the  belief  and  believed  he  had  an  interest, 
{Thallheimer  v.  Brinckerhoff,  3  Cow.  647 ;  Findon  v.  Parker^ 
11  M.  &  W.  775 ;  Borwin  v.  Smith,  35  Vt.  69,  74;  McCaU 
V.  Capehart,  20  Ala.  521,  526.)    It  was  no  objection  that  he 
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was  to  share  in  the  fruits  of  the  litigation  dependent  upon  the 
result.  (5  Den.  312;  3  Cow.  625 ;  14  N.  T.  289;  Danforih 
V.  Streeter^  28  Vem.  495  ;  ThaUheimer  v.  B7*incJcerhqff^  3  Cow. 
647-8;  Findon  v.  Parker ^  11  M.  &  W.  682;  28  Vem.  495; 
35  id.  74.) 

Andrews,  J.  The  agreement  of  January  26, 1874,  between 
Joseph  F.  Hill,  and  the  original  defendants,  recites  the  execution 
of  a  mortgage  by  Brown  to  Joseph  Fellows,  which  John  Ileer- 
mans  as  trustee  was  seeking  to  foreclose  and  collect,  and  that 
one  Hiram  W.  Bostwick,  a  receiver  appointed  by  the  Supreme 
Court,  had  theretofore  as  receiver  satisfied  and  discharged  the 
mortgage  and  delivered  it  together  with  the  satisfaction-piece 
to  Hill,  upon  payment  of  the  amount  due.  This  recital  is  fol- 
lowed by  the  agreement  of  the  respective  parties.  Hill,  on  his 
part,  agrees  to  furnish  to  Brown  the  papers  and  evidence 
necessary  to  defeat  Heermans  in  the  foreclosure  action,  and 
Brown  and  Thompson,  on  their  part,  in  consideration  that  Hill 
shall  furnish  such  papers  and  evidence,  and  that  thereby  such  ac- 
tion shall  be  defeated  and  a  recovery  on  the  mortgage  finally  pre- 
vented, agree  to  pay  Hill  one-half  of  the  amount  of  the  mort- 
gage. This  action  is  brought  by  the  assignee  of  Hill  against 
Brown  and  Thompson  upon  this  agreement.  It  is  found  that 
Hill  performed  the  agreement  on  his  part  and  furnished  the 
papers  and  evidence  to  defeat  Heermans  in  the  foreclosure 
action,  and  that  judgment  was  rendered  therein  in  favor  of  the 
defendants. 

It  is  insisted  that  the  agreement  upon  which  the  action  is 
brought  is  illegal  and  void  as  against  public  policy,  for  the 
reason  that  it  tended  to  pervert  justice,  by  holding  out  an  in- 
ducement to  Hill  for  the  fabrication  of  false  papers  and  the 
furnishing  of  false  evidence  in  the  action  brought  by  Heer- 
mans. This  is  the  only  question  in  the  case.  It  is  essential  to 
its  proper  determination  to  understand  the  circumstances  under 
which  the  agreement  was  made. 

The  mortgage  sought  to.be  foreclosed  by  Heermans  was  exe- 
cuted by  the  defendant  Brown  to  Joseph  Fellows.  Heermans 
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claimed  title  to  the  mortgage  under  a  trust  deed  executed  to  him 
by  Fellows  in  October,  1868.  Thereafter  an  action  was  brought 
by  Fellows  against  Heermans  to  set  aside  and  annul  the  deed 
of  trust.  In  that  action  Hiram  W.  Bostwick  warf  appointed 
receiver  of  the  property  covered  by  the  trust,  with  au- 
thority to  collect  the  debts  and  mortgages  transferred  by 
the  tnist  deed,  and  to  acknowledge  satisfaction  of  mort- 
gages on  receiving  payment,  and  to  pay  over  the  proceeds 
of  collections  to  Fellows.  The  receiver  duly  qualified  and 
took  possession  of  the  property  transferred  by  the  trust 
deed,  including  the  Brown  mortgage.  After  this  and  on 
the  20th  of  February,  1870,  and  while  the  order  appoint- 
ing the  receiver  was  in  full  force.  Hill  paid  to  the  receiver 
(although  without  any  authority  from  Brown,  or  any  re- 
quest by  him)  the  full  amount  of  the  mortgage,  and  the 
receiver  thereupon  executed  and  acknowledged  a  satisfac- 
tion-piece of  the  mortgage  and  delivered  it  with  the  mort- 
gage to  Hill.  The  receiver,  prior  to  March  1,  1871,  paid 
over  to  Fellows  the  amount  so  paid  by  Hill,  and  took  his 
receipt,  and  entered  the  fact  of  tlie  payment  by  Hill,  and 
the  payment  over  to  Fellows,  in  his  report  filed  on  that  day. 
Heermans,  after  this  payment,  claiming  title  as  trustee,  and 
that  the  mortgage  was  unpaid,  commenced  the  foreclosure  ac- 
tion mentioned  in  the  agreement,  making  Brown,  the  mortga- 
gor, and  Thompson  who  held  a  junior  mortgage  on  the  same 
premises  covered  by  the  Brown  mortgage,  defendants.  On  the 
20th  of  April,  1873,  Brown  put  in  a  verified  answer  in  the  ac- 
tion, alleging  that  the  mortgage  had  been  paid  to  Bostwick, 
the  receiver,  and  that  he  had  satisfied  and  discharged  it.  On 
the  trial  of  the  action  in  1875,  Hill  furnished  to  Brown  certi- 
fied copies  of  the  records  in  the  action  of  Fellows  v.  Heenaam^^ 
and  of  the  order  appointing  Bostwick  receiver,  etc.,  and  pro- 
duced the  mortgage  and  the  satisfaction  thereof  by  the  receiver, 
and  procured  the  attendance  of  the  receiver  as  a  witness  to 
prove  the  fact  of  payment.  Upon  the  records  so  furnished  by 
Hill,  the  mortgage  and  satisfaction,  and  the  proof  of  payment 
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by  Bostwick,  the  issue  of  payment  was  found   in  favor  of 
Brown  and  the  action  was  defeated. 

In  considering  the  question  of  the  validity  of  the  con- 
tract, it  is  to  be  observed  that  no  corrupt  intention  appears 
upon  its  face ;  and,  construing  it  in  view  of  the  situation 
of  the  parties  and  of  what  was  done  under  it,  there  is  no 
ground  for  supposing  that  it  was  entered  into  for  the  pur- 
pose of  perverting  justice  by  the  production  of  false  testi- 
mony in  support  of  the  defense  in  the  foreclosure  action.. 
The  relation  of  Hill  and  Brown  to  the  mortgage  was  pecu- 
liar. Hill  having  paid  the  mortgage  voluntarily,  without  the 
authority  or  request  of  Brown,  could  not  have  maintained  an 
action  against  the  latter  to  recover  the  money  paid,  in  the  ab- 
sence of  a  subsequent  promise  by  Brown,  or  such  an  adoption 
by  him  of  Hill's  act  as  was  equivalent  to  an  original  authority. 
But  if  the  payment  was  in  law  a  satisfaction  of  Brown's  debt, 
there  was  a  moral  obligation  on  the  part  of  Brown  to  reim- 
burse Hill.  If  the  payment  by  Hill  did  not  operate  as  a  legal 
satisfaction  of  the  mortgage,  then  Brown  was  under  neither 
a  legal  nor  moral  obligation  to  indemnify  him.  Whether  the 
payment  by  Hill  was  a  legal  discharge  of  the  mortgage  de- 
pended first  upon  the  legal  authority  of  the  receiver  to  receive 
payment,  and  next  upon  the  authority  of  the  rule  declared  in 
Orymes  v.  Blofidd  (Cro.  EHz.  541),  that  payment  of  a  debt  by 
a  stranger  is  not  a  satisfaction.  That  case  has-been  much  criti- 
cized and  materially  limited  by  subsequent  feases  in  England 
and  elsewhere.  {Jones  v.  Broadhurst^  9  M.  &  Scott,  173 ; 
Simpson  v.  Eggington^  10  Exch.  845 ;  Lea/oitt  v.  Morrow^  6 
Ohio,  71.)  But  it  was  followed  in  this  State  in  Clow  v.  Borst 
(6  Johns.  36),  and  has  not  been  authoritatively  overruled ; 
and  we  need  not  now  determine  whether  it  should  any 
longer  be  regarded  as  authority.  Assuming  that  the  pay- 
ment by  Hill  was  not  a  discharge  of  the  debt,  and  that 
the  holder  of  the  mortgage  could,  notwithstanding  such  pay- 
ment, enforce  it  against  the  mortgagor,  another  question 
was  presented,  viz.,  whether  the  payment  by  Hill,  and  the  de- 
livery to  him  of  the  security  concurrently  with  the  payment, 
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did  not  operate  as  an  assignment  to  him  by  the  receiver  of  the 
mortgage.  If  the  payment  discharged  the  mortgage,  another 
question  arose,  viz.,  whether  Brown,  by  the  plea  of  payment 
in  the  foreclosu^  action,  which  plea  was  interposed  before 
the  agreement  now  in  question  was  made,  had  thereby 
adopted  the  act  of  Hill,  so  as  to  make  him  liable  to  Hill 
to  the  same  extent  as  if  he  had  originally  authorized  it. 
{BeLshaw  v.  Bushy  11 C.  B,  191 ;  Simpson  v.  EggingUm^  mpra,) 
It  will  b<3  seen  that  the  respective  rights  and  obligations  of 
Hill  and  Brown,  growing  out  of  the  payment  by  Hill,  and  the 
subsequent  transactions,  were  not  free  from  doubt ;  and  under 
the  circumstances  mentioned  the  agreement  in  question  was 
made.  The  defense  in  the  foreclosure  action  depended  upon 
the  legal  force  and  effect  of  facts,  the  evidence  of  which  in 
the  main  was  documentary.  As  between  Brown  and  Hill, 
it  was  equitable  that,  if  Brown  was  able  to  avail  himself 
of  the  act  of  Hill  as  a  payment  of  the  mortgage,  he  should 
indemnify  Hill  for  his  advances;  and  we  perceive  no  ob- 
jection to  the  recovery  in  this  case,  unless  the  rule  is  that 
every  agreement  made  by  a  third  person  to  furnish  evi- 
dence in  a  litigation  for  a  compensation  contingent  upon  the 
event  is  illegal.  I  find  no  authority  for  so  extensive  a  propo- 
sition. In  Stanley  v.  Jones  (7  Bing.  369),  it  was  held  that  an 
agreement  made  by  a  third  person  to  communicate  to  a  person 
claiming  to  have  been  defrauded  such  information  as  should 
enable  him  to  recover  damages  for  the  fraud,  and  to  exert  his 
influence  to  procure  evidence  to  substantiate  the  claim,  upon 
condition  of  receiving  a  portion  of  the  sum  recovered,  was  ille- 
gal. In  that  case  the  person  making  the  agreement  to  com- 
municate the  information,  was  an  entire  stranger  in  interest  to 
the  proposed  litigation,  and  professed  to  have  knowledge  of 
facts  of  importance  to  the  party,  but  which  he  did  not  disclose. 
Lord  Denman  said  that  such  an  agreement  was  illegal,  from  its 
manifest  tendency  to  pervert  justice,  and  we  fully  assent  to  the 
decision  in  that  case.  An  agreement  by  a  stranger  to  furnish 
evidence  to  substantiate  a  claim  or  defense,  for  a  compensa- 
tion depending  upon  the  success  of  his  efforts,  is  dangerous 
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in  itB  toidency,  as  furnishing  an  inducement  for  perjury 
and  the  subornation  of  witnesses.  But  in  this  case  Hill  was 
not  a  stranger  in  interest  to  the  subject  of  the  litigation. 
His  antecedent  relation  to  the  mortgage  made  it  just  that  he 
should  be  indemnified,  for  the  money  advanced  by  him^  in  case 
his  payment  should  be  available  to  Brown  in  the  foreclosure 
action.  The  mere  fact  that  the  agreement  miglit  furnish  a 
temptation  to  Hill  to  prevaricate,  or  furnish  false  testimony 
does  not,  we  think,  stamp  the  agreement  as  illegal  per  se^  and 
no  illegal  or  improper  intent  on  the  part  of  any  of  the  parties, 
is  disclosed  by  the  evidence. 

We  think  that  the  judgment  is  right  and  ^that  it  should  be 
a£Srmed. 

All  concur,  except  Folgkb,  Ch.  J.,  not  voting,  and  Kapallo, 
J.,  absent. 

Judgment  affirmed. 


RicHAKD  L.  HuNTEE  ct  aL,  Executors,  etc.,  Eespondents,  v, 
Isaac  D.  Wktsell,  et  al..  Appellants. 

Where,  after  the  making  of  an  oral  contract  for  the  sale  of  goods  void 
under  the  statute  of  frauds,  a  payment  is  made  thereon,  and  at  the  time 
of  such  payment,  the  essential  terms  of  the  contract  are  restated,  this 
takes  the  case  out  of  the  operation  of  the  statute  and  vaUdates  the  con- 
tract. 

Hunter  v.  WeUeU  (57  N.  T.  875),  distinguished. 

Where  a  eheck  is  delivered  and  received  as  a  payment,  which  is  good  when 
drawn  and  is  paid  on  presentation,  this  is  a  payment  ''at  the  time" 
within  the  meaning  of  said  statute  (2  R.  S.  136,  §  3,  sub.  3),  and  satis- 
fies its  requirements. 

Where,  under  a  contract  of  sale  of  personal  property,  the  place  of  delivery 
was  to  be  designated  by  the  vendee,  held,  that  a  tender  was  not  required 
on  the  part  of  the  vendor  before  action  to  recover  the  purchase-price, 
that  readiness  and  an  ofier  to  deliver  were  sufficient. 

The  measure  of  damages  in  such  an  action  is  the  contract-price  less  pay- 
ments made  thereon. 

The  vendor  may,  but  is  not  bound  to  sell  the  property  at  auction  after  due 
notice  and  on  account  of  the  vendee ;  he  may  abandon  the  property, 
treat  it  as  the  vendee's  and  sue  the  latter  for  the  contract-price. 

That  the  property  was  perishable  does  not  affect  the  question. 
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In  an  action  to  recover  the  alleged  purchase-price  of  a  quantity  of  hops, 
wherein  the  statute  of  frauds  was  set  up  as  a  defense,  plaintifTs  evi- 
dence was  to  the  effect,  that  after  an  oral  contract  of  sale  had  been  made, 
defendant  made  a  payment  thereon  by  check  and  at  that  time  the  con- 
tract was  restated.  After  defendant  had  been  called  as  a  witness  for  plaint- 
iff  to  prove  payment  of  the  check,  he,  as  a  witness  in  his  own  behalf,  con- 
tradicted plaintifTs  evidence  as  to  payment  and  restatement  of  contract ; 
he  was  asked  on  cross-examination,  if  the  price  of  hops  went  down  after 
the  time  of  the  alleged  payment ;  this  was  objected  to  as  immaterial  and 
irrelevant  and  the  answer  received  under  objection  and  exception.  HM, 
no  error;  that  the  evidence  was  competent  as  showing  the  interest  of  the 
witness. 

While  a  party  who  has  called  a  witness  cannot  impeach  his  general 
reputation  for  truth,  he  may  cohtradict  him  as  to  any  particular  fact 
testified  to,  and  this,  although  the  evidence  may  collaterally  have  the 
effect  of  showing  that  the  witness  is  generally  unworthy  of  belief. 

(Argued  March  7, 1881 ;  decided  March  22, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
order  made  February  17,  1879,  which  affirmed  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  verdict.  (Mem.  of  decis- 
ion below,  17  Hun,  135.) 

The  case  is  reported  upon  a  former  appeal  in  67  N.  T.  275. 

This  action  was  brought  to  recover  the  purchase-price  of  a 
quantity  of  hops  alleged  to  have  been  sold  by  Richard  Hunter, 
plaintiffs'  testator,  to  defendants. 

The  proof  on  the  part  of  plaintiffs  was  to  the  effect,  that 
one  of  the  defendants,  who  were  partners,  in  September, 
1877,  looked  at  the  hops  in  the  hop-house  and  agreed  to  give 
Hunter  fifty  cents  a  pound  for  the  lot  and  $10  additional, 
which  Hunter  agreed  to  take.  It  was  agreed  that  Hunter  should 
shovel  the  hops  through,  bale  them  in  a  few  weeks  when  they 
were  dry  enough  and  notify  defendants,  who  were  then  to  direct 
where  they  were  to  be  delivered  ;  Hunter  baled  and  weighed  the 
hops  and  notified  one  of  the  defendants,  who  promised  to  come 
out  and  take  them;  afterward  Hunter  went  to  defendants 
place  of  business,  where  the  contract  was  restated,  the  weight 
of  the  hops  was  given,  to  wit,  2,370  pounds,  the  price  was 
figured  up  at  fifty  cents  a  pound  and  $10  added,  thus  show- 
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ing  the  whole  purchase-price ;  plaintifiE  then  received  defend- 
ants' check  for  $200  to  apply  on  the  purchase-price,  and  de- 
fendants agreed  to  go  out  the  next  week,  take  the  hops  and 
pay  the  balance.  The  check  was  paid  on  presentation ;  defend- 
ants did  not  come  for  the  hops  or  notify  Hunter  where  to  de- 
liver them ;  he  was  ready  and  offered  to  deliver.  At  the  close 
of  plaintiflfe'  evidence,  defendants'  counsel  moved  for  a  non- 
suit on  the  ground  that  the  contract  was  void  under  the  statute 
of  frauds  and  that  the  check  was  no  payment,  within  the  mean- 
ing of  that  statute.  The  motion  was  denied  and  said  counsel 
duly  excepted. 

The  further  material  facts  appear  in  the  opinion. 

J.  H.  Clute  for  appellants.  The  contract  of  sale  was  void 
under  the  statute  of  frauds,  and  was  not  saved  by  the  payment 
of  money  in  November  subsequently.  (2  R.  S.  136,  §  3,  subd. 
3 ;  Alien  v.  Aguina^  5  N,  T.  S.  C.  380  ;  Sprague  v.  Blake^ 
20  Wend.  61 ;  BraUn  v.  Hyde,  32  N.  T.  519 ;  Hunt^  v. 
WeUdl^  57  id.  375.)  The  payment  mlist  be  made  at  the  time 
and  cannot  be  made  at  a  time  after  making  the  contract.  (3 
Parsons  on  Contracts,  52,  822.)  To  constitute  a  payment  as 
earnest  or  a  part  payment  within  the  meaning  of  the  statute  of 
frauds,  there  must  be  an  actual  transfer  or  delivery  of  the  thing 
or  the  money  agreed  to  be  given.  (Chitty  on  Contracts,  348, 
349  ;  WdLroith  v.  IrigaXU^  64  Barb.  265,  S77.)  Until  paid  a 
check  is  merely  an  order  upon  a  bank.  (1  Daly,  500  ;  Min- 
turn  V.  Fisher,  4  Cal.  35 ;  14  La.  Ann.  457 ;  30  N.  H.  256 ; 
3  Johns.  Cas.  5 ;  21  Wend.  372;  25  id.  673;  6  Cow.  484.) 
Payment  signifies  delivery  of  money  and  performance  of 
an  obligation.  (2  La.  Ann.  24;  Busbee's  Law  [No.  Car.], 
336  ;  69  Penn.  St.  334.)  The  money  must  be  actually  paid  ; 
mere  giving  and  taking  it  back  will  not  suffice.  (Browne  on 
Statute  of  Frauds,  354 ;  7  Taunt.  597 ;  3  Duer,  426-441  ;  5 
Hill,  200;  1  Hilton,  366;  10  Barb.  573  ;  12  id.  570;  30  id. 
265 :  33  id.  543  ;  44  id.  96  ;  49  id.  346 ;  32  N.  Y.  519  ;  36 
N.  H.  311.)  The  drawing  a  check  upon  a  bank  is  not  a 
specific  appropriation  of  the  funds  of  the  borrower  to  the  pay- 
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ment  of  that  particular  debt  iii  preference  to  the  holder  of 
checks  subsequently  drawn.  {Dylcera  v.  The  Leather  Mann- 
facturers^  Bank^  11  Paige,  612-617 ;  Combs  v.  Bakman^  10 
Barb.  573 ;  IreUmd  v.  Johnson^  18  Abb.  392 ;  Manice  v.  H, 
R.  a.  Co.  3  Duer,  441.)  Treated  as  an  executory  contract  of 
sale,  the  title  remained  in  the  plaintiff,  and  the  most  he  can  re- 
cover would  be  the  difference  between  the  contract-price  and 
that  at  the  time  of  the  breach.  {Pierson  v.  Sooffy  47  Barb. 
243 ;  Baker  v.  Bourcicaidi,  1  Daly,  23 ;  JSussell  v.  NichoUy 
3  "Wend.  112;  OuiAJoaier  v.  Dodge^^Govj.  85  ;  Wordy,  Shav^ 
9  Wend.  404 ;  Evarhs  v.  Hdrris,  29  Barb.  416.)  The  measure 
of  damages  for  refusal  to  receive  goods  which  the  defendants 
have  contracted  to  buy  is  only  the  difference  between  the  con- 
tract-price and  the  value  at  time  of  breach,  and,  in  the  absence 
of  any  evidence  of  difference,  the  damages  are  nominal.  (Story 
on  Sales,  §  438 ;  BiUinga  v.  Vanderheck,  23  Barb.  546 ; 
Dustan  v.  McAndrew^  10  Bosw.  130 ;  Wilson  v.  Holder^  16 
Abb.  Pr.  133  ;  Allen  v.  Jarvis,  20  Conn.  38  ;  Chamberlain  v. 
FavTy  28  Vt.  265.)  A  tender  of  the  goods  is  an  absolutely 
indispensable  prelirbinary  to  an  action  for  not  receiving  by  the 
seller.  {Hagcm  v.  King^  38  Barb.  200.)  If  the  buyer  nnrear 
sonably  refuses  to  accept  goods  which  are  perishable,  the  seller 
ought  not  to  allow  them  to  be  spoiled  on  his  hands^  but  they 
should  be  sold  so  as  to  hold  the  buyer  liable  for  the  true  differ- 
ence between  the  price  brought  and  the  price  agreed  upon. 
{Dcmforth  v.  WdUcer^  40  Vt.  257 ;  UUrrum  v.  Kent^  60  IlL 
271 ;  Story  on  Sales,  §  314 ;  Schouler's  Personal  Property,  547.) 

E.  TT.  Paige  for  respondents.  The  contract  was  valid  under 
the  statute.  {Hunter  v.  Wetsetl^  57  N.  Y.  375.)  Payment 
by  check  was  suiEcient.  {Goulds.  The  Tovm  of  Oneontay  71 
K  Y.  307;  Hawleyy.  Eeelery  53  id.  114,  120,  121.)  No 
tender  of  the  hops  was  requisite.  {Muckey  v.  Sbwenstiney  3  N . 
Y.  S.  C.  [T.  &  C]  28  ;  Crookshank  v.  Burrdly  18  Johns.  58 ; 
Eiggins  v.  Murray ^  4  Hun,  565 ;  78  N.  Y.  252 ;  Goddard  v. 
Bvnneyy  115  Mass.  451.)  The  rule  of  damages  was  correct. 
{Hayden  v.  DemetSy  53  N.  Y.  426 ;  Bridgford  v.  Crocker^  60 
id.  627.) 
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FmoH,  J.  We  are  to  assume  as  facts  in  this  case,  from  the 
verdict  of  the  jury,  that  an  absolute  contract  for  the  sale  of  the 
hops,  after  they  were  weighed  and  baled,  was  entered  into 
verbally  by  the  parties,  by  the  terms  of  which  the  hops  were 
to  be  delivered  where  the  defendants  determined  and  requested, 
and  were  to  be  paid  for  within  a  few  weeks  upon  such  delivery, 
at  the  rate  of  fifty  cents  per  pound  with  $10  additional  on  the 
whole  lot  Since  the  quantity  of  the  hops,  as  baled  and  weighed, 
carried  the  price  beyond  $50,  we  held  upon  a  previous  appeal 
that  the  contract  was  void  within  the  statute  of  frauds,  because 
no  memorandum  in  writing  was  made,  no  part  of  the  property 
delivered,  and  no  portion  of  the  purchase-money  paid  at  the 
time  of  the  transaction.  The  after  payments  of  $300  we 
decided  to  be  insufficient  to  validate  the  contract,  because  when 
made  there  was  no  restatement  or  recognition  of  the  essential 
terms  of  the  contract.  (57  N.  Y.  875.)  In  the  case  as  now 
presented  the  difficulty,  fatal  before,  is  claimed  to  have  been 
obviated.  There  is  proof  of  a  restatement  of  the  essential 
terms  of  the  contract  at  the  time  of  the  delivery  of  the  check 
for  $200.  There  is  proof  also  contradicting  such  alleged  fact. 
The  question  was  left  to  the  jury,  under  a  charge  from  the 
comt  which  does  not  seem  to  be  the  subject  of  complaint,  and 
they,  in  rendering  a  verdict  for  the  plaintiffs,  necessarily  found 
the  fact  of  such  restatement.  That  finding  is  conclusive  upon  us. 

But  it  is  now  objected  that,  conceding  the  fact  of  such  re- 
statement, there  was  no  payment  of  any  part  of  the  purchase- 
money  at  that  time.  It  is  admitted  that  the  check  was  then 
given,  and  it  cannot  be  successfully  denied  that  it  was  both 
delivered  and  received  as  a  payment  upon  the  contract-price 
of  the  hops,  but  it  is  claimed  that  the  check  was  not,  in  and  of 
itself,  payment,  and  having  been  drawn  upon  a  bank,  could  not 
have  been  in  fact  paid  until  afterward,  and  so  there  was  no 
payment  "at  the  time"  to  satisfy  the  requirements  of  the 
statute.  It  is  quite  true  that  a  check,  in  and  of  itself,  is  not 
payment,  but  it  may  become  so  when  accepted  as  such  and  in 
due  course  actually  paid.  While  not  money,  it  is  a  thing  gf 
value,  and  is  money's  worth  when  drawn  against  an  existing 
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deposit  which  remains  until  the  cheek  is  presented.  We 
must  assume  that  the  check  of  the  vendee,  in  this  case, 
was  good  when  drawn  and  was  duly  paid  upon  presentation 
in  the  usual  and  regular  way,  for  it  appears  in  the  possession 
of  the  drawers,  and  they  practically  assert  the  fact  of  its 
payment  by  their  counter-claim  in  the  action,  by  which 
they  seek  to  recover  back  the  money  so  paid.  There  was, 
therefore,  an  actual  and  real  payment  made  by  the  vendees  to 
the  vendor,  upon  the  purchase-price  of  the  hops.  It  is  said, 
however,  that  the  actual  payment  of  the  money,  as  distin- 
guished from  the  delivery  of  the  check,  was  not  "at  the  time" 
of  the  contract,  but  at  some  later  period.  "We  do  not  know 
accurately  when  the  check  was  paid.  It  may  have  been  the 
same  day.  It  may  have  been  within  a  very  few  moments. 
It  may  not  have  been  till  the  next  day.  We  are  not  to  pre- 
sume, for  the  purpose  of  making  the  contract  invalid,  that  it 
was  held  beyond  the  natural  and  ordinary  time.  In  such  event 
it  is  a  very  narrow  construction  to  say  that  the  payment  was 
not  made  at  the  time  of  the  contract.  The  purpose  and  object 
of  thestatute  should  not  be  forgotten.  Its  aim  is  to  substitute 
some  act  for  mere  words,  to  compel  the  verbal  contract  to  be 
accompanied  by  some  fact  not  likely  to  be  mistaken,  and  so 
avoid  the  dangers  of  treacherous  memory  or  downright  perjury, 
^he  delivery  of  the  check  was  such  an  act.  Indeed,  it  would 
be  an  entirely  reasonable  and  just  construction  to  say  that  the 
delivery  of  the  check  and  its  presentment  and  payment  con- 
stituted one  continuous  transaction,  and  should  be  taken  as 
such  without  reference  to  the  ordinary  delay  attendant  upon 
turning  the  check  into  money.  The  statute  does  not  mean 
rigorously,  eo  instanti.  It  does  contemplate  that  the  contract 
and  the  payment  shall  be  at  the  same  time,  in  the  sense  that 
they  constitute  .parts  of  one  and  the  same  continuous  transac- 
tion. We  think,  therefore,  there  was  a  payment  "  at  the  time," 
within  the  meaning  of  the  statute,  and  that  the  contract  of  sale 
was  valid.  {Artcher  v.  Zeh,  5  Hill,  200 ;  Hawley  v.  KeeUr^  53 
N.  Y.  114;  BuHdL  v.  BaLcom,  39  id.  276.) 
It  was  further  objected   to  the  recovery  that  there  should 
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have  been  a  tender  of  the  hops.  There  waa  an  oflEer  to  deliver. 
The  place  of  delivery  was  to  be  named  by  the  purchaser.  He 
was  informed,  after  the  hops  were  weighed  and  baled,  that 
they  were  ready  for  delivery.  The  vendor  stood  in  the  atti- 
tude of  readiness  to  perform.  He  had  done  all  that  he  could 
do  until  the  vendee  named  the  place  of  delivery.  We  think 
there  was  a  sufficient  oflEer  of  performance  to  enable  the  vendor 
to  maintain  his  action  for  the  purchase-price.  (Story  on  Sales, 
§314.) 

No  error  was  committed  as  to  the  measure  of  damages.  The 
jury  awarded  to  the  plaintiflFs  the  purchase-price,  less  the  pay- 
ments received.  The  case  was  not  one  of  a  merely  executory 
contract  in  which  the  title  had  not  passed.  The  vendor  stood 
in  the  position  of  such  complete  performance  as  entitled  him 
to  recover  the  contract-price  as  his  measure  of  damages.  That 
the  property,  was  perishable  does  not  alter  the  situation.  He 
was  not  bound  to  sell  the  hops  at  auction  after  due  notice  and 
on  account  of  the  vendee.  He  might  have  done  so,  but  was  at 
liberty  to  abandon  the  property,  treat  it  as  the  vendee's,  and 
sue  the  latter  for  the  price.  {Pollen  v.  Ze  Roy^  30  N.  Y.  556.) 

The  evidence  as  to  the  fall  in  the  price  of  hops  was  not 
erroneously  admitted.  {Lefler  v.  Fidd,  52  N.  Y.  621.)  It 
was  drawn  out  upon  a  cross-examination  of  the  defendant.  A 
question  of  fact  had  arisen  in  the  case.  The  defendant  contra- 
dicted, as  a  witness,  the  evidence  given  on  behalf  of  the  plaint - 
iflE  as  to  payment  upon  the  hops  and  a  restatement  of  the 
contract.  The  truth  was  to  be  sought  by  the  jury  from  the 
evidence  of  witnesses  who  sharply  disagreed.  Both  could  not 
be  right.  One  was  certainly  wrong,  either  innocently  or  will- 
fully. To  aid  a  discovery  of  the  truth,  it  was  quite  proper 
that  the  jury  should  understand  the  interest  of  the  party  testi- 
fying! It  is  true  that  in  this  case  the  defendant  had  been 
called  by  the  plaintiflE  as  a  witness  to  prove  the  single  fact  of  the 
payment  of  the  check.  Then  followed  a  motion  for  a  nonsuit, 
and  after  that  the  defendant  was  called  in  his  own  behalf  and 
thereafter  subjecited  to  cross-examination.  The  objection  to 
the  inquiry  as  to  the  fall  of  price  was  not  put  upon  any  ground 
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relating  to  the  calling  of  the  witness  bj  plaintiff,  bat  was 
merely  that  the  proof  was  immaterial  and  irrelevant.  The 
objection  was  not  sound.  It  would  not  have  been  sound  if 
founded  upon  the  idea  that  plaintiff  could  not  impeach  hiB 
own  witness.  It  is  true  that  by  calling  him  he  represented 
him  as  worthy  of  belief,  and  was  not  at  liberty  to  impeach  his 
general  reputation  for  truth  or  impugn  his  credibility  by  gen- 
eral evidence  tending  to  show  that  he  was  unworthy  of  belief. 
That  was  neither  the  purpose  nor  effect  of  the  evidence.  Plaint- 
iff was  at  liberty  to  contradict  him  as  to  the  particular  fact  of 
there  having  been  no  restatement  {Thompson  v.  Blanchardy 
4  N.  Y.  311),  and  this  not  only  when  it  appeared  that  the 
witness  was  innocently  mistaken,  but  even  when  the  evidence 
might  collaterally  have  the  effect. of  showing  that  he  was  gen- 
erally unworthy  of  belief.  {Lawrence  v.  Barker^  5  Wend.  305 ; 
Mc Arthur  v.  Sears^  21  id.  190 ;  WiUiams  v.  Swrgeantj  46  N. 
Y.481.) 

The  interest  of  a .  perfectly  credible  and  innocent  witness 
may  and  often  does  color  his  recollection  and  mold  and  modify 
his  statements,  sometimes  even  insensibly  to  himself.  The 
fact  of  such  interest,  where  there  is  a  contradiction  in  the  evi- 
dence, is  a  proper  subject  for  the  consideration  of  the  jury. 

We  discover,  therefore,  no  error  committed  on  the  trial  of 
this  case  and  the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Danfobth,  J.,  dissentipg,  and  Rafallo, 
J.,  absent     Foloek,  Ch.  J.,  concurring  in  result. 

Judgment  affirmed. 


Bebbcoa  B.  MrrcHBLL,  Executrix,  etc..  Respondent,  v.  Cassius 
H.  Read,  Appellant 

The  fact  that  a  lease  of  premiseB,  used  by  a  firm  for  oopartnership  porposes, 
is  to  one  of  the  copartners  does  not  authorize  him  to  take  a  renewal 
lease  in  his  own  name  and  for  his  own  benefit ;  and  a  renewal  will  inure 
to  the  benefit  of  the  firm. 

M.,  plaintiff's  testator,  and  defendant  were  formerly  partners  carrying  on  a 
hotel,  the  leases  for  which  expired  at  the  time  fixed  for  the  termination 
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of  the  i>artiienhip.  Prior  to  that  time  defendant,  without  the  aseent  or 
knowledge  of  his  partner,  procured  new  leases  in  his  own  name  for  terms 
beginning  at  the  termination  of  the  partnership,  which,  upon  discovery 
of  the  fact  by  M.,  he  claimed  to  hold  exclusively  for  his  own  benefit. 
This  action  was  brought  to  have  M.'b  interest  in  the  leases  declared  and 
«djadged«  It  appeared  that  during  the  pendency  of  the  action  M. 
brought  another  action  for  a  dissolution  of  the  partnership  and  sale  of 
its  eflfects.  The  judgment  therein  directed,  among  other  things,  a  sale  of 
the  furniture  and  fixtures  belonging  to  the  firm,  leaving  the  question  as 
to  the  disposition  of  the  leases  to  be  determined  in  this  action.  Sale 
was  made  accordingly,  the  property  bid  off  by  defendant,  and  M.  re^ 
ceived  his  proportion  of  the  purchase-price.  Upon  the  final  trial  herein, 
which  did  not  occur  until  after  the  expiration  of  the  new  leases  of  which 
defendant  had  had  the  benefit,  plaintiff  was  allowed  to  prove,  as  a  basis  for 
computing  damages,  what  the  furniture,  good- will  and  leases  if  put  up  for 
mile  together  would  have  brought,  the  partners  each  having  a  right  to  bid 
at  the  sale.    Held,  no  error. 

(Argued  March  8,  1881 ;  decided  March  23. 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  March  12, 1879,  which  aflSrmed  a  judgment  in  fa^or  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term.     (Reported  below,  9  Hun,  418.) 

This  action  was  commenced  in  March,  1870,  by  James  L. 
Mitchell,  the  testator  of  the  present  plaintiff,  to  have  it  ad- 
judged that  certain  leases  obtained  by  defendant  during  the  ex- 
istence of  a  partnership  between  him  and  said  Mitchell  were 
taken  for  the  benefit  of  the  partnership,  and  were  held  by  de- 
fendant as  trustee,  etc. 

It  is  reported  on  the  former  appeal  in  61 N.  Y.  123. 

Mitchell  and  defendant  were  partners  in  the  business  of  keep- 
ing a  hotel  in  the  city  of  New  York,  known  as  the  Hoffman 
House.  They  held  the  hotel  and  premises  under  leases  wliich 
expired  on  the  1st  day  of  May,  1871,  and  the  copartnership  be- 
tween the  paiiiies,  by  the  terras  of  their  agreement,  expired  at 
the  same  time.  In  1869,  the  defendant,  without  the  knowledge 
or  consent  of  Mitchell,  procured  in  his  own  name  a  lease  of  the 
hotel  and  premises  for  another  term  to  commence  at  the  ex- 
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piration  of  the  partnership,  and  claimed  the  sole  and  exclusive 
right  and  benefits  nnder  the  new  lease. 

Upon  the  first  trial  of  the  action  the  court  held  that  the 
plaintiff  had  no  right  or  interest  under  the  new  lease,  and  judg- 
ment was  rendered  accordingly  fqr  the  defendant.  Upon  the 
appeal  to  this  court  the  judgment  was  reversed,  and  a  new  trial 
directed,  the  court  holding  that  the  new  lease  and  the  good- 
will incident  thereto  belonged  to  the  copartnership.  It  was 
proved  upon  the  second  trial  that  in  March,  1871,  just  after  the 
decision  upon  the  first  trial,  and  before  any  appeal  had  been 
taken  therefrom,  Mitchell  commenced  another  action  against 
the  defendant  herein,  alleging  that,  owing  to  the  disagreements 
between  the  parties  in  relation  to  the  manner  in  which  the  new 
lease  to  the  defendant  had  been  taken,  and  his  exclusive  claim 
thereunder,  and  other  matters,  the  partnership  between  the 
parties  should  be  dissolved ;  and  that  the  asseta  thereof,  consist- 
ing of  the  leases,  furniture,  fixtures  and  personal  property  upon 
the  leased  premises,  debts  and  credits  and  good-will  belonging 
to  the  partnership,  should  be  sold,  etc.  A  receiver  was  ap- 
pointed in  said  action,  w;ho  was  directed  by  the  court  to  sell  the 
furniture,  fixtures  and  other  assets  to  the  parties,  or  either  of 
them,  or  to  any  other  person.  Accordingly  the  receiver  did 
sell  to  the  defendant  the  fixtures,  furniture  and  other  house- 
hold articles  belonging  to  said  firm  and  then  being  in  said  hotel, 
and  also  the  books  of  account  and  debts  due  the- firm ;  and  the 
plaintiff  also  executed  a  bill  of  sale  or  instrument  for  the  pur- 
pose of  assuring  and  confirming  said  sale  by  the  receiver ;  this 
sale  was  confirmed  by  the  court  in  the  decree  or  judgment  in 
said  action,  on  the  26th  day  of  October,  1871,  in  which  judg- 
ment, entered  upon  the  application  of  the  defendant,  it  is  de- 
clared that  said  copartnership  has  been  dissolved  by  affluxion 
of  time,  and  that  all  the  property  and  effects  of  said  partner- 
ship have  been  by  the  receiver  converted  into  cash,  "  except 
certain  leases  claimed  to  be  partnership  property  of  the  plaint- 
iff and  defendant,  which  are  the  subject  of  a  former  action  be- 
tween them,  now  on  appeal  before  the  General  Term,"  etc. ;  in 
said  decree  it  was  also  adjudged,  ^^  that  it  appearing  that  the  so- 
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called  renewal  leases  embraced  in  the  complaint  herein  have 
been  subjects  of  adjudication  in  said  suit  now  on  appeal,  no 
judgment  or.  decree  respecting  them  is  made  in  this  action." 

After  proof  upon  the  trial  of  the  net  profits  of  the  HoflEman 
House  during  the  partnership,  this  question  was  asked  one  of 
plaintiff's  witnesses,  an  old  hotel-keeper  and  experienced  in  the 
business,  and  was  repeated  in  substantially  the  same  terms  to 
other  witnesses  having  a  like  experience. 

"  Q.  Assuming  the  statement  made  by  Mr.  McCarty,  in  regad 
tq  the  net  profits  of  the  Hoffman  House  for  the  five  years  pre- 
ceding the  1st  of  May,  1871,  to  have  been  as  stated  by  him,  and 
that  the  average  annual  net  profits  during  those  preceding  five 
years  were  $128,565,  and  that  the  net  profits  for  the  last  year, 
immediately  preceding  the  Ist  of  May,  1871,  were  $147,883 ; 
can  you  state  what  was  the  value  of  the  three  new  leases 
to  which  your  attention  has  been  called,  extending  from  the 
1st  of  May,  1871,  onward,  including  the  furniture  and  good- 
will, as  on  the  1st  of  May,  1871,  to  the  partners  Kead  and 
Mitchell,  or  either  of  them,  or  at  a  sale  at  which  those  partners, 
or  either  of  them,  or  any  other  person,  would  be  entitled  to 
bid  ? "  This  was  objected  to  on  the  ground  among  others  that 
it  improperly  included  the  good-will  of  the  house  and  the 
furniture.  The  objection  was  overruled  and  defendant's  counsel 
duly  excepted. 

W.  0.  Ba/rdett  for  appellant.  Tenant-right  of  renewal, 
wherever  it  exists,  except  by  contract,  is  of  feudal  origin,  and 
an  incident  of  feudal  tenure.  (Wright's  Introduction  to  the 
Liw  Tenures,  1-2 ;  History  of  the  Law  of  Tenures  of  Land,  39, 
40,  41 ;  1  Spence's  Equitable  Jurisdiction,  12,  13 ;  2  Black- 
stone,  47,  53 ;  Watson  v.  Master  of  Hemsworth  Hospital^  14 
Ves.  324.)  Where  a  tenant-right  of  renewal  does  not  exist  by 
feudal  custom,  or  by  contract,  it  does  not  exist  at  all,  and  the 
phrase  is  a  misnomer.  {Mitchdl  v.  JRead,  61  N.  Y.  140; 
Taylor's  Landlord  and  Tenant,  note  211 ;  1  Piatt  on  Leases, 
705  ;   Watson  v.  Master  of  Semswo9*th  Hospital^  14  Ves.  332, 
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338.)  If  there  was  any  tenant-right  of  renewal  it  was  in  Cassias 
H.  Bead,  the  assignee  of  the  original  lease,  and  not  in  the 
firm  of  Mitchell  &  Bead,  who  were  only  his.  sub-lessees^ 
{McFarlan  v.  Wathouy  3  N.  Y.  [3  Comst]  286  ;  1  Washb.  on 
Eeal  Property,  447;  Martin  v.  O'Connor,  43  Barb.  522.) 
Thei^  was  no  violation  of  trust  on  the  part  of  Bead.  (Sandf. 
Ch.  407 ;  Featheratonhaugh  v.  Fenwick,  17  Ves.  Jr.  298,  311.) 
The  measure  of  damages  adopted  by  the  court  below  was  ei> 
roneouB.  {Creetwell  v.  Lye,  17  Ves.  335  ;  Morga/n  v.  Schuy- 
ler, 79  N.  Y.  493.)  Good-will  is  not  a  commodity  on  which  a 
specific  value  can  be  placed,  or  for  which  a  definite  allowance 
can  be  made.  (Story  on  Partnership,  §  99  ;  Wedderbum  v. 
Wedderhwim,  22  Beav.  84 ;  Chenton  v.  Douglas,  Johns.  Ch. 
m-,  Ex  parte  Thomas,  12  M.,  D.  &  DeG.  294;  Coelake  v. 
LiU,  1  Bussell,  376;  Dames  v.  Hodgson,  25  Beav.  177.) 
There  can  be  no  such  thing  as  good-will,  except  as  connected 
with  a  business,  {Robertson  v.  Quiddington,  28  Beav.  539 ; 
Wedderbum  v.  'Wedderbum,  22  id.  84 ;  CoUyer  on  Partner- 
ship, §  162 ;  McFarlajid  v.  Stuart,  2  Watts,  111.)  The  bus- 
iness having  expired  by  its  own  limitation,  and  the  assets  hav- 
ing been  sold  out  by  a  receiver  and  the  plaintiff,  at  his  in- 
stance, there  was  nothing  to  which  good-will  could  attach.  (61 
N.  Y.  140 ;  Mussdman^s  Appeal,  52  Penn.  St.  82 ;  Robertson 
V.  Quiddington,  28  Beav.  529  ;  Wedderbum  v.  Wedderbum, 
22  id.  84.)  The  partnership  having  been  closed  up  at  the  in- 
stance of  the  plaintiff,  and  all  the  property,  with  the  exception 
of  the  renewal  leases,  having  been  sold  to  the  defendant,  the 
goodwill,  if  any,  passed  with  that  sale.  (Collyer  on  Partner- 
ship, 288-290 ;  Banks  v.  Oibson,  34  Beav.  566 ;  JHaU  v.  Ball, 
20  id.  141 ;  McFarland  v.  Stewo^rt,  2  Watts,  111 ;  England 
V.  Dawns,  6  Beav.  269  ;  Berry  v.  Bedford,  4  De  G.,  J.  &  S. 
852.) 

John  E.  BurriU  for  respondent.  The  leases  in  question 
belonged  to  the  firm  of  Mitchell  &  Bead,  and  formed  a  part  of 
its  assets,  and  defendant,  as  trustee  for  the  firm,  was  bound 
to  account  to  the  plaintiff  in  respect  thereto.     (61  N.  Y.  133, 
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143.)  The  leases  taken  by  Read  in  his  own  name  during  the 
existence  of  the  partnership  of  Mitchell  &  Bead,  and  without 
the  knowledge  of  his  copartner,  inured  to  the  benefit  of  the 
firm,  and  Eead  was  bound  to  account  to  the  plaintiflPs  intestate 
as  trustee  in  respect  thereto.  (61 N.  Y.  132, 136.)  When  on 
a  dissolution  one  partner  obtains  exclusively  the  benefit  of  the 
good-will,  and  is  made  accountable  for  it,  the  court,  in  ascer- 
taining its  value,  considers  what  it  would  have  produced  if 
sold  in  the  most  advantageous  manner,  and  at  the  proper 
period  of  time.  {Mellish  v.  Seen,  28  Beav.  453 ;  Smith  v. 
Everett,  27  id.  446  ;  Collyer  on  Partnership,  §  322  and  note ; 
Bagley  v.  Smith,  6  Seld.  489 ;  Wade  v.  Jevkins,  2  GifFard's 
Ch.  509.)  The  good -will  of  the  business  formed  a  partt)f  the 
assets  of  the  partnership,  and  as  the  defendant,  by  means  of  the 
leases,  appropriated  this  to  his  own  use,  he  is  bound  to  account 
to  his  copartner  for  its  value.  (^Dougherty  v.  Yan  If  oat/rand, 
1  HoflE.  Ch.  2^9  ;  Williams  v.  Wilson,  4  Sandf .  Ch.  380 ; 
Curtijodl  V.  Lye,  17  Ves.  346 ;  Crawshay  v.  Collins,  15  id. 
224  ;  Collyer  on  Partnership,  §  162  ;  Martin  v.  Van  Shaick, 
4  Paige,  480;  ^\  N.  Y.  123  ;  HaU  v.  Barrows,  32  L.  J.  Ch. 
548;  Stewart  v.  Gladstone,  38  L.  T.  K  [N.  S.]  557;  S.  C. 
47  L.  J.  Ch.  423.)  In  ascertaining  the  value  of  the  leases, 
the  good-will  which  the  defendants  thereby  secured  was  prop- 
erly taken  under  consideration.  {Boon  v.  Moss,  70  N.  Y.  465  ; 
Morgan  v.  Schuyler,  79  id.  490  ;  WHliams  v.  Wilson,  4  Sandf. 
Ch.  380 ;  Dayton  v.  Wilkes,  17  How.  Pr.  510 ;  CartweU  v. 
Lee,  17  Ves.  346 ;  Crawshay  v.  Collins,  15  id.  224 ;  Collyer 
on  Partnership,  §  162 ;  Martin  v.  Van  Shaick,  4  Paige,  480 ; 
61  N.  Y.  123.) 

FoLGEB,  Ch.  J.  The  adjudication  in  this  case,  announced 
in  61  N.  Y.  123,  is  binding  upon  the  parties,  and  hence  upon 
the  court,  unless  a  state  of  facts  materially  different  from  that 
there  presented  was  shown  upon  the  last  trial.  We  do  not  un- 
derstand that  upon  the  vital  question  in  the  case  such  difference 
is  claimed,  save  in  this :  that  before,  it  did  not  appear  but  that 
the  leases  in  the  first  instance  were  to  the  parties  jointly,  while 
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now  it  is  shown  that  the  leases,  for  the  most  important  and  use- 
ful part  of  the  premises,  were  to  the  defendant  alone,  directly 
or  by  assignment.  This  fact  does  not  affect  the  principle  on 
which  the  former  adjudication  was  based,  for  it  is  said  to  be  a 
univ'ersal  rule  that  no  one  who  is  in  possession  of  a  lease,  or  a 
particular  interest  in  a  lease,  which  is  affected  with  any  sort  of 
an  equity  in  behalf  of  third  persons,  can  renew  the  same  for 
his  own  use  only,  but  such  renewal  must  be  considered  as  a 
graft  upon  the  old  stock.  (See  Moody  v.  Matthews^  7  Ves.  185 
["Sumner's  ed.],  note.)  It  is  well  to  observe,  also,  that  it 
is  noticed  in  the  opinion  of  Dwight,  C,  in  61  N.  Y.  {jsupra)^ 
that  the  leases  in  the  case  in  hand  were  in  different  forms  and 
rights,  some  being  to  the  party  directly,  and  others,  "  througli 
a  series  of  transactions,  *  *  *  vested  *  *  *  in  the 
partnership."  It  is  for  us,  then  to  inquire,  only  whether  there 
were  errors  committed  in  the  conduct  of  the  last  trial. 

It  is  claimed  that  the  measure  of  damages  adopted  by  the 
trial  court  was  erroneous.  The  question  put  to  the  witnesses, 
who  were  called  by  the  plaintiff  to  speak  to  the  damages,  as- 
sumed that  it  was  proper  to  consider  the  furniture  and  good- 
will as  put  up  for  sale  together  with  the  leases,  and  that  the 
parties,  or  either  of  them,  had  a  right  to  bid,  and  that  what 
those  three  together  would  bring  at  such  a  sale  was  a  basis  for 
a  computation  of  damages. 

It  is  objected  that  the  furniture  and  the  good-will  were  not 
proper  constituents  in  the  iuquiiy.  The  furniture  had  already 
been  sold  with  a  confirmation  of  the  sale  by  the  plaintiff's  tes- 
tator, and  the  purchase-price  had  been  paid  by  the  defendant. 

But  that  sale  was  brought  about  as  a  necessity  of  the  termina- 
tion of  the  partnership  of  the  parties,  and  not  as  an  interfer- 
ence by  the  plaintiff's  testator  and  a  voluntary  or  willful  act 
on  his  part.  As  the  matter  stood  when  this  suit  was  begun,  the 
testator  was  entitled  to  an  interest  in  the  leases  renewed,  in  the 
furniture,  and  whatever  else  was  a  thing  of  partnership  value. 
It  is  manifest  that  the  property  of  a  partnership  engaged  in  the 
business  of  keeping  a  public  house  is  more  valuable  if  that 
property  may  be  kept  together  at  the  place  of  business  to  which 
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the  customers  were  used,  and  in  the  hands  of  those  to  whom 
they  were  used,  with  the  right  to  carry  on  the  same  business  at 
that  place  by  the  same  proprietors  for  a  fixed  term,  than  if  put 
up  for  sale  with  the  need  upon  most  bidders  for  it,  including 
one  of  the  partners,  of  taking  it  elsewhere  into  other  business 
or  into  a  new  place  for  the  same  business.  The  defendant  had 
done  damage  to  the  testator  by  bringing  about  that  last-named 
state  of  things,  and  one  element  of  that  damage  was  the  dimi- 
nution in  value  to  the  testator  of  his  interest  in  the  property 
as  thus  affected. 

So  it  was  an  element  in  the  estimate  of  damage,  what  the 
property  would  have  brought,  had  there  gone  with  the  sale  of 
it  the  right  to  keep  it  on  at  the  same  place  in  tlie  same  busi- 
ness. The  law's  delay,  and  the  course  of  events,  had  precluded 
the  plaintiffs  testator  from  an  enjoyment  of  the  leases,  and 
there  was  no  practicable  way  of  learning  what  was  his  damage 
from  the  act  of  the  defendant,  but  to  inquire  what  the  leases 
and  property  would  have  been  worth  if  still  united  in  interest 
and  enjoyment,  and  thus  offered  for  sale.  It  is  not  claimed, 
but  that  the  suit  of  the  testator  to  dissolve  the  partnership  and 
to  close  its  affairs  and  to  convert  its  assets  into  money  for  di- 
vision was  well  brought  and  properly  closed.  The  leases  would 
have  been  made  a  part  of  the  assets  then  sold  or  disposed  of, 
had  it  not  been  for  the  pendency  of  this  suit,  brought  to  over- 
come the  resistance  of  the  defendant  to  the  testator's  claim  of 
a  right  therein.  The  leases  were  excepted  from  the  judgment 
in  the  other  suit,  because  of  this  litigation.  But  for  it  they 
would  have  been  sold  at  the  same  time  with  the  other  prop- 
erty, and  the  product  of  all  thus  sold  would  have  been  the 
avails  in  which  the  testator  would  have  shared.  It  is  the  right 
of  the  plaintiff  now  to  be  put  as  nearly  in  that  position  as  is 
possible,  and  the  practicable  way  to  do  that  is  to  find  out  what 
would  have  been  the  result  in  money  if  she  or  her  testator  had 
then  been  therein.  We  think  that  there  was  no  error  in  mak- 
ing the  assumption  on  which  to  get  the  judgment  of  the  wit- 
nesses, so  far  as  the  furniture,  stock  in  trade,  and  accounts 
current  and  the  like  were  concerned. 
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The  matter  of  the  good-will  is  made  a  subject  of  separate  con- 
sideration in  the  points  of  the  defendant.  That  there  is  such  a 
thing  as  good-will,  which  is  a  matter  of  value  in  such  a  business, 
is  not  to  be  denied,  nor  that  it  is  a  part  of  the  assets  of  a  copart- 
nership in  that  business.  Doubtless,  some  of  it,  as  is  suggested 
by  the  learned  counsel  for  the  defendant,  grows  from  satisfac- 
tion of  customers  with  the  individuals  composing  the  partner- 
ship. The  manifestation  of  it  is,  however,  so  much  attached  to 
the  place  at  which  the  business  has  been  done,  as  that  it  enhances 
the  value  of  the  lease  of  the  place  to  the  partners  jointly,  or  to 
any  one  of  them.  Hence  it  has  generally  been  held  that,  where 
a  lease  is  partnership  property,  tlie  good-will  of  the  business 
enters  into  the  value  of  the  lease,  and  affects  the  amount  of 
the  purchase- price.  The  good-will  of  the  business  of  the  tes- 
tator and  the  defendant  was  a  valuable  matter  in  which  they 
had  a  joint  interest, —  it  was  a  part  of  their  joint  property. 
There  could  be  no  just  and  equable  division  thereof  between 
them  without  each  got  his  share  thereof.  If  his  share  was  to 
be  had  by  a  sale  of  the  joint  assets,  that  good-will  must  then 
be  sold,  or  he  would  not  have  his  share,  and  to  reach  its  full 
value  it  must  go  with  the  lease  of  the  place.  And  inasmuch, 
because  of  the  matters  above  stated,  the  leases  could  not  be  sold 
at  the  time  other  property  was  sold,  it  was  proper  to  consider 
what  ^ould  have  been  the  value  of  both,  had  they  been  sold  to- 
gether. The  question  also  assumed  that  the  partners,  or  either 
of  them,  had  a  right  to  bid  at  the  sale  of  the  leases.  This  is 
criticized,  for  that  this  suit  proceeds  on  the  ground  that  the 
defendant  had  no  right  to  obtain  the  leases  to  himself  to  the 
exclusion  of  the  testator,  and  that,  if  that  ground  be  well  taken, 
he  would  have  no  right  to  bid  at  the  sale.  Manifestly  there 
is  a  difference  between  acquiring  the  leases  from  the  landlord 
privily,  to  the  wrong  and  harm  of  the  co-tenant  and  copartner, 
and  publicly  bidding  at  a  judicial  sale  of  them  with  the  sanc- 
tion of  the  court,  and  on  no  more  than  equal  terms  with  all 
others  interested.  Nor  is  the  point  of  merit  that  the  copart- 
nership having  expired  of  its  own  limitation  the  matter  of 
the  good-will  could  not  enter  into  consideration.     The  wrong 
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of  the  defendant  began  before  the  partnership  had  terminated, 
and  it  consisted  in  prematurely  and  privily  obtaining  the  leases 
without  giving  his  copartner  a  chance  to  seek  the  same^  either 
jointly  or  solely.  If  that  chance  had  been  given  the  testator, 
he  could  have  put  his  own  estimate  on  the  good-will  and 
brought  that  estimate  into  the  data  on  which  to  make  up  his 
offer  for  a  lease,  or  in  some  other  way  he  might  have  been  com- 
pensated for  his  shai^  in  it  It  is  claimed  that  the  good^will 
went  with  the  sale  and  transfer  of  the  property  of  the  parties 
other  than  the  leases.  Grant  that  it  is  so.  That  does  not 
preclude  the  plaintiff  from  an  inquiry  of  what  would  have 
been  its  value  had  the  leases  accompanied  the  rest  of  the  prop- 
erty. She  has  now  had  it  determined  that  her  testator  had  a 
right  in  the  new  leases.  That  was  not  then  adjudged.  In  an 
inquiry  into  the  damages  for  having  that  right  denied  and  re- 
fused, it  is  competent  to  ask  how  the  sale  of  the  leasee  with 
the  good- will  would  have  aflEected  the  value  of  the  latter*  Nor 
is  it  a  matter  that  works  a  total  denial  of  damages,  that  the 
testator  went  into  business  in  rivalry  with  the  defendant,  and 
in  proximity  to  him.  If  tlxat  is  a  matter  to  enter  into  the  esti* 
mate  of  damages,  we  cannot  say  that  it  did  not 

These  views  cover  the  points  made  by  the  defendant 

We  think  that  the  judgment  should  be  affirmed. 

All  concur,  except  Kapallo,  J.,  absent. 

Judgment  affirmed. 


The  Peoplb  of  the  State  of  New  .Toek,  Appellants,  v.  The 
New  York  and  Manhattan  Beach  Railway  Company  et  al., 
Eespondente. 

Ad  action  to  recover  real  property  is  not  within  the  purview  of  the  act  of 
1875  (chap«  49,  Laws  of  1875),  authorizing  actions  to  be  brought  bj  the 
people  of  the  State  to  recover  "money,  funds,  credits  and  property" 
held  by  public  corporations,  boards,  officers  or  agents  for  public  purposes, 
which  have  been  wrongfully  converted  or  disposed  of ;  the  word  "  prop- 
erty "  associated  with  the  preceding  words  of  specific  description  in  the 
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act  is  to  be  constraed  as  referring  to  property  of  the  same  general  char- 
acter. 

The  said  act  was  not  intended  to  confer  jurisdiction  to  review  hj  means  of 
an  action  as  therein  prescribed  the  proceedings  of  towns  in  town  meetings 
or  to  set  them  aside  upon  the  allegation  that  tlie  action  of  a  town  meeu 
ing  was  produced  by  corruption,  intimidation  or  violence. 

Accordingly  Tieldt  that  an  action  by  the  people  was  not  maintainable  under 
said  act  to  recover  lands  of  a  town,  the  title  to  which,  it  was  alleged,  had 
been  wrongfully  acquired,  through  the  wrongful  interference  of  its  serv- 
ants and  agents  with  the  action  of  a  town  meeting  ;  they  procuring  the 
passage  of  a  vote  authorizing  the  conveyance  of  the  lands  for  a  grossly 
inadequate  sum,  by  the  action  of  persons  not  legal  or  qualified  voters. 

(Argued  March  8,  1881;  decided  March  22. 1881.) 

AppEiVL  from  judgment  ofr  the  General  Term  of  the  Su- 
preme Court,  in  the  second  .judicial  department,*  entered  upon 
an  order  made  the  second  Monday  of  September,  1880,  which 
reversed  a  judgment  in  favor  of  plaintiff,  entered  upon  an 
order  overruling  a  demurrer  to  plaintiff's  complaint.  (Re- 
.ported  below,  22  Hun,  95.) 

The  nature  of  the  action  and  the  material  allegations  of  the 
complaint  are  set  forth  in  the  opinion. 

Benjamin  O.  IIitchin<j%  for  appellant.  The  cause  of  action 
set  out  in  the  complaint  is  within  the  statute  (Laws  of  1875, 
chap.  49),  so  as  to  sustain  a  suit  by  the  people  under  that  stat- 
ute. (New  Code,  §  1969.)  A  county  is  a  corporation,  and  in- 
cluded in  the  words  "  municipal  or  other  public  corporation." 
{People  v.  IhgersoU^  58  N.  Y.  28.)  This  case  is  within  the  spirit 
and  directly  within  the  object  and  intent  of  the  statute.  {Peo- 
ple v.  Ingersolly  58  N.  Y.  1 ;  Peoples,  Fields^  id.  491 ;  id.  44 ; 
People  v.  Tweedy  63  id.  207.)  Even  if  the  defendant  is  en- 
titled to  a  return  of  the  money  the  want  of  an  averment  of  a 
tender  or  offer  is  not  a  ground  of  demurrer.  {Thompson  v. 
CornmiasionerSj  79  N.  Y.  54  ;  AUertonY.  AUertofi^^OiA.  670 ; 
Jlay  V.  Tlay^  13  Hun,  315.)  In  cases  of  actual  fraud  or  wrong 
the  wrong-doer  has  no  equity,  and  will  not  be  allowed  even  at 
the  hearing  for  money  expended  in  perpetrating  the  wrong,  or 
for  improvements  upon  the  property   wrongfully   obtained. 
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{Sands  v.  Codwiae^  4  Johns.  536 ;  Bump  on  Fraud.  Convey. 
[2dod.]  594;  23  Penn.  St.  321.)  The  position  of  defendants, 
that  the  plaintiff  should  have  offered  in  the  complaint  to  restore 
the  consideration,  is  entirely  without  force.  {Livingston  v. 
Ilarris^  3  Paige,  528 ;  Sudd  v.  Seaver^  8  id.  554 ;  Cole  v.  San- 
age^  10  id.  583 ;  Schermerharn  v.  TaUman^  14  N.  T.  129.) 

Alfred  C.  CJiapin  for  respondents.  Chapter  49  of  the  Laws 
of  1875  was  passed  to  facilitate  prosecutions  against  certain 
public  officers,  and  prosecutions  under  it  against  others  cannot 
be  maintained.  {People  v.  Iweed,  5  Hun,  356,  382 ;  63  N. 
Y.  202 ;  id.  194 ;  People  v.  Starkweather,  42  Super.  Ct.  325.) 
As  this  statute  derogates  from  the  common  law,  it  must  be 
strictly  construed.  {Dewey  v.  Goodenough,  56  Barb.  54; 
JBumside  v.  Whitney,  21  N.  Y.  148 ;  People  v.  Gates,  57 
Barb.  291 ;  Lease  v.  Vance,  28  Iowa,  509 ;  State  v.  Woodson, 
41  Mo.  227;  O'Brion  v.  State,  12  Ind.  369;  Newell  v. 
Wheeler,  48  N.  Y.  486.)  It  was  necessary  to  show  that  an 
offer  has  been  made  to  restore  the  consideration.  {People 
V.  Canal  B'd,  55  N.  Y.  390;  Town  of  Springport  v. 
Teutonia  Sav.  BL,  75  id.  397,  '407;  Code,  §§  488,  490.) 
There  is  no  cause  of  action  until  the  town  rescinds  the  contract 
of  sale.     {Baker  v.  Bobhins,  2  Denio,  136.) 

Andrews,  J.  We  think  the  demurrer  in  this  case  was  well 
taken. 

The  action  is  brought  under  the  assumed  authority  of  the 
act  chap.  49  of  the  Laws  of  1875  to  recover  possession  of  cer^ 
tain  common  lands  in  the  town  of  Gravesend,  granted  in  1645 
by  a  charter  of  tlie  Dutch  government,  subsequently  confirmed 
by  the  English  colonial  goverment,  to  certain  freeholders  and 
inhabitants  of  said  town  and  to  their  successors,  for  the  use  of 
the  town,  which  lands,  the  complaint  alleges,  are  now  the 
property  of  the  town. 

The  complaint  charges  that  the  defendant.  The  New  York 
and  Manhattan  Beach  Eailway  Company,  wrongfully  acquired 
possession  of  the  lands  in  controversy,  and  subsequently,  by 
wrongful  interference  by  its  servants  and  agents   with  the 
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action  of  the  town  meeting  of  the  town  of  Gravesend,  and  by 
obtaining  control  of  the  same  by  the  action  of  persons  not 
legal  or  qualified  voters,  procured  a  vote  to  be  passed  authoriz- 
ing the  lands  to  be  convej^ed  to  the  company  by  the  commis- 
sioners of  common  lands  of  the  town,  for  a  grossly  inadequate 
consideration,  and  that  a  conveyance  has  been  executed  in  pur- 
suance of  the  action  of  the  town  meeting.  The  complaint 
further  alleges  that  the  railway  company  has  conveyed  a  part 
of  the  lands  to  the  other  defendant,  and  that  the  property  has 
been  obtained  by  the  defendants  without  right  and  is  still  so 
held  by  them,  and  demands  judgment  among  other  things  that 
the  conveyance  purporting  to  be  executed  in  behalf  of  the 
town  be  set  aside,  and  that  the  defendants  be  adjudged  to 
surrender  possession  of  the  premises. 

It  is  conceded  that,  except  for  the  act  of  1875,  the  action 
could  not  be  maintained.  The  common  lands  under  the 
colonial  grants  belonged  to  and  were  held  by  the  town  as  a 
corporation.  {Dentoii  v.  Jackson^  2  Johns.  Ch.  325 ;  North 
Ilempatead  v.  Hempstead^  2  Wend.  109.)  The  town  had  full 
power  over  them,  having  the  same  rights  of  control  and  dis- 
position as  any  other  owner  has  of  his  property,  subject  only 
to  tlie  trust  for  the  public  use  under  which  they  were  held. 
The  State  had  no  title  to  the  lands  and  no  right  to  the  posses- 
sion, and  independently  of  the  act  of  1875  it  could  maintain 
no  action  to  recover  them.  {People  v.  Ingersoll^  58  N.  T.  1.) 
The  question  now  presented  is  whether  it  can  maintain  the 
action  under  that  act. 

We  are  of  opinion  that  an  action  to  recover  real  property  is 
not  within  the  purview  of  the  act.  The  act  applies  to  "money, 
funds,  credits  and  property,"  without  right  obtained,  received, 
converted  and  disposed  of,  etc.  The  word  property  describes 
any  estate,  whether  goods,  money  or  lands,  and  in  its  general 
signification  includes  any  thing  capable  of  ownership.  But  the 
meaning  of  a  statute  is  to  be  found  by  comparing  all  its  parts, 
and  particular  words  may  be  limited  if  on  such  comparison  it 
appears  that  they  were  used  in  a  limited  or  restricted  sense. 
So,  also,  the  circumstances  which  led  to  its  enactment  may 
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sometimes  be  considered  in  aid  of  the  interpretation.  {Tonnele 
V.  HaU,  4  Comst.  140.)  It  is  matter  of  common  history  that  the 
statute  of  1875  was  passed  in  view  of  the  fact  that  the  city  of 
New  York  had  been  grossly  defrauded  by  the  acts  of  municipal 
officers  and  others  acting  in  collusion  with  them,  and  that  large 
sums  had  been  taken  from  the  municipal  treasury  in  the  perpe- 
tration of  the  frauds  committed.  These  sums  the  city  or  county, 
one  or  both  of  them,  might  sue  for  and  recover,  but  resort  to 
this  remedy  was  embarrassed  by  the  fact  that  the  city  and  county 
governments  were  to  a  considerable  extent  under  the  control 
of  the  guilty  participants  in  the  fraud.  Tliis  court  decided  that 
the  State  had  no  such  title  to  the  funds  and  property  thus 
wrongfully  embezzled  and  converted  as  would  enable  it  to 
maintain  an  action  to  recover  them,  and  the  act  of  1875  was 
passed  to  aflFord  such  remedy.  There  was  no  public  exigency 
which  required  that  a  remedy  by  an  action  in  behalf  of  the 
State  should  be  provided  for  the  recovery  of  the  possession  of 
real  property  of  a  town  or  municipal  corporation,  wrong- 
fully obtained  or  withheld,  and  there  is  no  hint  in  the  act  of 
an  intention  to  provide  such  a  remedy  unless  it  is  found  in  the 
use  of  the  word  property  in  the  first  section.  It  is  to  be  ob- 
served that  the  word  property  follows  the  enumeration  of 
specific  kinds  of  personal  property.  The  words  are  "  money, 
funds,  credits  and  property."  If  it  had  been  intended  that 
the  statute  should  have  apphed  to  all  property,  real  and  per- 
sonal of  a  municipal  or  other  public  corporation,  obtained  with- 
out right,  these  general  and  compreSensive  words  would  natur- 
ally have  been  used.  The  word  property,  associated  as  if  is 
wnth  the  preceding  words  of  specific  description,  is  to  be  con- 
strued as  referring  to  property  of  the  same  general  kind  with 
that  previously  enumerated,  upon  the^maxim  noscitur  a  sociis. 
But  a  consideration  of  other  provisions  of  the  act  leads 
to  the  same  conclusion.  The^r^^  section  declares  that  on  the 
commencement  of  a  suit  by  the  State,  all  the  money,  funds, 
credits  and  property  sued  for,  and  the  right  of  action  for  the 
same,  shall  be  forthwith  vested  (if  not  so  previously  vested)  in 
the  State.  It  then  provides  for  a  limitation  of  ten  years  for 
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bringing  an  action  by  the  State  under  the  statute.  This  limita- 
tion is  substantially  the  limitation  which  has  been  applied  to 
actions  in  equity  for  breaches  of  trust,  but  actions  for  the  re- 
covery of  real  property,  according  to  the  general  statute,  may 
be  brought  at  any  time  within  twenty  years  after  the  cause  of 
'  action  accrued.  If  the  statute  intended  to  vest  in  the  State  a 
right  to  recover  lands  of  a  town  or  municipality,  wrongfully 
obtained  or  withheld,  why  should  there  have  been  in  respect 
to  the  period  of  limitation  such  a  departure  from  the  general 
policy  of  the  law  ?  The  third  section  provides  for  the  disposi- 
tion of  the  proceeds  of  a  recovery  in  an  action  under  the  stat- 
ute, and  declares  that  where  any  money,  funds,  credits,  property, 
damages  or  compensation  -  has  been  recovered,  the  court  may 
"  make  such  order  and  judgment  as  may  be  just  and  equitable 
for  the  disposition  of  the  proceeds  of  any  recovery  in  such  ac- 
tion, so  as  to  reinstate  the  lawful  custody  which  was  disturbed 
or  impeded  by  the  wrong  complained  of,  or  to  cause  applica- 
tion of  such  proceeds  to  be  made  to  the  objects  and  purposes 
for  which  such  money,  funds,  credits  and  property  was  author- 
ized to  bo  raised  or  procured,"  etc.  This  language  is  very 
inapt  and  inappropriate,  if  the  act  intended  to  authorize  an 
action  for  the  recovery  of  real  property.  To  reinstate  the  law- 
ful custody,  etc.,  is  at  least  an  unusual  use  of  language  to  de- 
scribe tlie  act  of  restoring  ppssession  of  real  property  to  its 
lawful  owner.  Tlie  order  which  the  court  is  authorized  to 
make,  on  a  recovery  by  the  State,  is  one  for  the  distribution  of 
proceeds  or  for  their  application  to  the  objects  for  which  the 
money,  property,  etc.,  was  authorized  to  be  raised  or  procured. 
The  language  of  this  section  is  sensible  and  clear  if  the  act  is 
considered  as  relating  to  actions  for  money,  credits  and  personal 
property,  but  is  awkward,  and  in  some  particulars  unmeaning, 
if  the  act  applies  to  the  recovery  of  real  property. 

The  main  object  of  the  act,  as  is  evident,  was  to  give  an 
additional  remedy  for  the  plundering  of  municipalities  by  faith- 
less and  venal  officials,  and  to  authorize  the  State  to  pursue 
the  funds  wrongfully  abstracted  from  their  treasuries  into  the 
hands  of  officials  or  other  persons  who  had  wrongfully  obtained 
or  received  them.     But  we  think  it  would  be  a  strained  con- 
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Btruction  of  the  statute  to  extend  it  to  the  recovery  of  real 
estate  belonging  to  a  municipality,  the  possession  of  which  has 
been  wrongfully  acquired  or  is  wrongfully  withheld..  If  it  is 
desirable  to  extend  the  act  to  such  cases,  the  remedy  is  with 
the  legislature. 

.  There  is  another  answer  to  the  claim  that  the  act  of  1875  ap- 
plies to  the  case.  The  deed  sought  to  be  set  aside  purports  to  be, 
and  is,  the  fprmal  act  of  the  town,  executed  by  its  accredited  au- 
thorities, pursuant  to  a  vote  of  a  town  meeting  regularly  called 
and  held,  having  authority  to  direct  the  alienation  of  the  common 
lands.  The  wrong  claimed  is  that  the  vote  of  the  town,  as  re- 
corded, was  not  the  vote  of  a  majority  of  the  qualified  electors, 
who  were  outnumbered  and  outvoted  by  persons  procured  to  at- 
tend the  meeting,  by  the  defendants.  The  interference  of  the  State 
is  invoked,  under  color  of  the  act  of  1875,  to  protect  the  town 
against  an  injury  resulting  from  the  miscarriage  of  the  system 
of  town  meetings,  as  agencies  for  the  management  and  control 
of  local  affairs  and  interests.  Wo  do  not  think  such  an  inter- 
ference by  the  State  was  contemplated.  The  people  in  town 
meetings  act  directly,  in  exercising  such  legislative  and  admin- 
istrative powers  as  are  committed  to  or  as  are  possessed  by 
towns.  The  remedy  for  unlawful  interruption  of  or  interfer- 
ence with  the  business  of  town  meetings  is  ample.  A  city 
acts  through  its  common  council  and  executive  and  adminis- 
trative oflScers,  who  are  mere  agencies  of  the  municipality ; 
but  not  so  in  the  case  of  towns.  The  people  in  town  meet- 
ings act  in  their  primary,  and  not  in  a  representative  capacity. 
The  act  of  1875  was  not  intended  to  draw  to  the  central 
authority,  jurisdiction  to  review  or  revise  the  proceedings  of 
towns  in  town  meetings,  or  to  set  them  aside,  upon  the  allega- 
tion that  the  action  of  a  town  meeting  was  produced  by  corrup- 
tion, intimidation,  or  violence.  The  system  of  town  govern- 
ment may  not  be  sufficiently  guarded,  but  the  remedy  for 
defects  is  not  to  be  found  in  the  act  of  1875. 

The  judgment  should  be  affirmed. 

All  concur,  except  Miller,  J.,  not  voting,  and  Rapallo,  J., 
absent. 

Judgment  affirmed. 
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Edward    A.    Greene,  Respondent,  v.  The  Kepublio  Febb 
Insurance  Company,  Appellant. 

This  action  was  brought  upon  a  judgnllint  obtained  in  ,tlie  State  of  MiBsis- 
eippi ;  the  judgment-roll  ehowed  that  the  judgment  was  recovered  upon 
a  policy  issued  by  defendant  to  the  firm  of  W.  R.  Q.  &  Go.  That  action 
was  brought  by  the  members  of  the  firm,  asetated  in^  the  declaration,  for 
the  use  and  benefit  of  the  plaintiff  herein,  and  this  was  stated  in  the 
judgment.  It  appeared  that  the  rule  of  the  common  law,  that  choaes  in 
action  are  not  assignable,  and  that  actions  ther^n  when  assigned  most  be 
brought  in  the  name  of  the  assignor,  prevails  in  said  State,  and  that  the 
laws  of  said  State  authorized,  in  case  of  assignment,  a  statement  such  as 
was  contained  in  the  declaration.  Held,  that  the  judgment-roll  furnished 
presumptive  evidence  that  plaintiff  was  the  owner  of  the  judgment;  that 
the  plaintiff  in  such  an  action  is  merely  a  nominal  party  having  no  in- 
terest in  or  right  to  control  it ;  nor  is  he  a  trustee  in  any  rightful  sense 
under  the  Code,  and  so  plaintiff  alone  could  sue  upon  the  judgment. 

It  appeared  that  said  firm  was  indebted  to  plaintiff  and  that  there 
was  an  understanding  between  them  that  he  should  have  the  benefit  of 
the  policy;  that  after  the  loss,  in  pursuance  of  such  understanding,  the 
policy  was  sent  to  him  by  the  firm  to  collect  and  apply  proceeds  upon  his 
claim,  together  with  an  order  upon  defendant,  expressing  a  consideration, 
requesting  it  to  pay  the  amount  to  plaintiffs,  and  stating  that  his  re- 
ceip't  would  be  a  full  discharge .  Held,  that  the  order  was  virtually  an 
assignment  transferring  the  policv;  also  that  the  understanding  and  de- 
livery of  the  policy  in  pursuance  of  it  operated  as  a  valid  transfer. 

(Argued  March  9,  1881 ;  decided  March  22, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  April  7,  1880, 
reversing  a  judgment  in  favor  of  defendant,  entered  upon  a 
decision  of  the  court  on  trial  without  a  jury  and  granting  a 
new  trial. 

This  action  was  brought  upon  a  judgment  of  the  Circuit 
Court  of  Warren  county  in  the  State  of  Mississippi. 

That  action  as  appeared  by  the  record  was  brought  and  judg^ 
ment  recovered  by  William  R.  Greene  and  others,  composing 
the  firm  of  William  R.  Greene  &  Co.,  for  the  use  of  plaintiflE 
upon  a  policy  of  insurance  issued  to  that  firm  by  defendant. 

The  further  material  facts  appear  in  the  opinion. 
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Samuel  Hand  for  appellant.  The  assignment  in  trust  to 
Henry  L.  Greene  made  him  trustee  of  an  express  trust,  and  he 
alone  could  sue.  ( Western  R.  R,  Co,  v.  Nolan  et  al.y  48  N. 
Y.  513 ;  Weetjen  v.  Vibibard^  5  Hun,  265 ;  Meth.  Ch.  v.  Si&iO' 
arty  28  Barb.  551 ;  Currmiina  v.  Barkalow^  4  Keyes,  514.) 
All  actions  must  be  brought  iii  the  name  of  the  assignor  or 
legal  owner.  {Jessd  v.  Ins.  Co.y  3  Hill,  88.)  The  party  hold- 
ing the  legal  title  is  the  real  party  in  interest  under  the  Code, 
although  others  may  have  a  beneficial  interest  in  the  proceeds, 
and  he  would  even  be  liable  to  them  as  debtor.  {Alien  v. 
Brown,  44  N.  Y.  228 ;  Meeker  v.  Claghom,  id.  349  ;  Fidt(yn 
V.  Fulton,  48  Barb.  581;  Wardy,  Van  Bokkelen,  2  Paige, 
295,296;  Cumminff  v.  Jlon*isy25'S.Y,Q26;  Peck  v.  Yorks, 
75  id.  421.)  The  plaintiff  is  not  the  proper  party  to  bring  the 
suit,  in  any  aspect  of  the  case  as  presented.  {Sattery  v.  Sattery, 
4  Sandf.  Ch,  31.)  The  plaintiff  having  by  his  own  act  pro- 
cured the  judgment  in  favor  of  other  parties,  he  has  no  stand- 
ing in  this  court.     (2  Addison  on  Contracts,  527.) 

Luther  R.  Marsh  for  respondent.  The  Mississippi  judg- 
ment record  was,  of  itself,  enough  to  entitle  the  plaintiff  to  a 
verdict.  {RoUo  v.  Ilackett,  2  Bosw.  579  ;  Morton  v.  Morton, 
13  Serg.  &  Rawle,  107 ;  Welch  v.  MandevUle,  1  Wheat.  233, 
and  note  on  p.  237 ;  McCvUum  v.  Coxe,  1  Dallas,  139 ;  Cariby 
v.  Ridgeway,  1  Binney,  496;  Southgate  v.  Montgomery,  1 
Paige,  41-47.)  A  chose  in  action  n[iay  be  assigned  by  parol 
and  delivery.  {Hooker  v.  Ea^le  Bank,  30  N.  Y.  83 ;  Bedell 
V.  CarU,  33  id.  581 ;  Doremus  v.  WiUiams,  4  Hun,  458 ; 
Mack  V.  Mack,  3  id.  323.)  An  equitable  assignment  is,  under 
the  Code,  a  legal  assignment.  {Hooker  v.  Eagle  Bk.,  30  N. 
Y.  83 ;  Doremus  v.  WiUiams,  4  Hun,  458.) 

Miller,  J.  This  case  involves  the  question  whether  the 
plaintiff  was  the  actual  owner  of  the  judgment  on  which  this 
suit  was  brought.  We  are  of  the  opinion  that  he  was  such 
owner,  and  as  the  real  party  in  interest,  within  the  provisions 
of  the  Code,  the  action  was  properly  commenced  in  his  name. 
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ifl  to  maintain  this  action  do  not,  we  think,  demand  discus- 
sion.  " 

The  claim  of  the  defendant's  counsel  that  the  plaintiff  was  in 
no  situation  to  raise  the  points  presented,  as  the  General  Term 
did  not  reverse  upon  the  facts,  cannot  be  upheld.  Several  re* 
quests  to  find  were  made  by  the  plaintiff  which  were  refused, 
and  exceptions  severally  taken  to  the  same.  The  refusals 
to  find  that  the  judgment  was  obtained  by  the  plaintiff  in  the 
name  of  the  firm  as  nominal  plaintiffs  —  that  being  the  firm 
in  Mississippi  —  that  the  policies  were  the  property  of  the 
plaintiff,  and  that  the  plaintiff  was  the  real  party  in  interest 
in  the  action  and  the  rightful  owner  of  the  judgment,  as  well 
as  the  refusals  to  find  according  to  some  other  requests  made, 
which  it  is  not  necessary  to  enumerate,  and  to  each  of  which 
an  exception  was  taken  by  the  plaintiff,  were  erroneous,  as  the 
facts  stated  therein  were  sufficiently  established.  The  plaint- 
iff's appeal  to  the  General  Term  covered  these  rulings,  which 
furnish  sufficient  ground  for  the  reversal  of  the  judgment  and 
tlie  granting  of  a  new  trial. 

The  judgment  of  the  General  Term  was  right  and  should 
be  affirmed,  and  under  appellant's  stipulation  judgment  abso- 
lute should  be  ordered  for  the  plaintiff. 

All  concur,  except  Rapallo,  J.,  absent. 

Judment  affirmed. 


William  B.  Newberry  et  al.,  Appellants,  v.  Michael  W. 
Wall,  Survivor,  etc.,  Respondent. 

A  broker's  note  or  memorandam  of  sale  of  goods,  containiDg  the  names  of 
the  vendor  and  vendee  and  the  terms  of  sale,  and  deUvered  to  both  par- 
ties makes  a  valid  contract  of  sale  within  the  statute  of  frauds. 
•  In  an  action  to  recover  the  purchase-price  of  goods  alleged  to  have  been 
sold,  to  arrive,  by  plaintiffs  to  defendants,  through  a  broker,  it  appeared 
that  the  broker  entered  the  contract  of  sale  in  his  book,  made  two  copies 
thereof,  one  of  which  he  delivered  to  the  plaintiffs  and  sent  the  other  by 
his  clerk  to  the  defendants  in  the  usual  course  of  business  ;  that  subse- 
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quentlj  the  broker  had  a  conversation  with  one  of  the  defendants  as  to 
the  purchase,  and  informed  him  that  he  had  executed  the  broker's  note; 
that  after  the  arrival  of  th^  gpods  defendants  requested  plaintiffs  to  enter 
the  goods  at  the  custom  house  in  bond,  which  they  did  and  then  sent  de- 
fendants an  order  for  the  goods  and  an  account  of  the  sale,  to  which  no 
objection  was  made;  that  defendants  made  arrangements  with  waror 
housemen  to  store  the  goods,  stating  they  had  bought  them,  and  that 
subsequently  they  rejected  the  goods  on  the  ground  that  the  quality  was 
inferior  to  that  contracted  for.  The  defendants  did  not  deny,  as  witnesses, 
the  receipt  of  the  broker's  note.  Held^  that  the  evidence  of  such  receipt 
was  sufficient  to  require  the  submission  of  that  question  to  the  jury,  and 
that  a  nonsuit  was  error. 

(Argued  March  0, 1881 ;  decided  March  22, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
November  22,  1881,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  nonsuiting  plaintiffs  on  trial. 

This  action  was  brought  to  recover  the  purchase-price  of  one 
thousand  bales  of  Dowrah  jute  alleged  to  have  been  sold  by 
plaintiffs  to  the  firm  of  William  Walls'  Sons,  of  which  firm  de- 
fendant is  the  surviving  partner. 
^It  is  reported  on  a  fonner  appeal  in  65  N.  Y.  484. 

The  sale  was  made  through  a  broker  and  the  terms  thereof, 
as  claimed  by  plaintiffi,  were  stated  in  a  broker's  note  received 
by  them,  and  a  duplicate  of  which  they  claimed  was  sent  to  and 
received  by  defendants'  firm.     The  note  is  as  follows : 

"Daniel  L.  Stubgbs,  ) 

Hemp  Broker,  111  Wall  Street,  [ 

New  York,  Jifay  25,  1870.      J 

Sold  for  Messrs.  Newbery  &  Son,  to  Messrs.  Wm.  Wall's 

Sons,  1,000  bales  Dowrah  jute,  shipped  at  London  for  New 

York,  per  ship  "  American  Congress,"   in  good  order  and 

free  from  damage,  a  5fc  per  lb.  gold,  cash,  payable  in  fifteen 

days  from  delivery  alongside  ship.    Purchasers  to  advance  gold 

for  duties. 

Bkg.  1.20  per  cent. 

DANIEL  L.  8TURGES,  Broker.'' 

The  further  material  facts  are  stated  in  the  opinion. 
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jF.  B.  Covdert  for  appellants.  There  was  a  valid  contract 
in  writing,  signed  by  the  broker^  Sturges,  acting  as  agent  for 
both  parties.  {BuUer  v.  T?u>mjps<m,  92  U.«.  412 ;  MerriU  <6 
MerriU  v.  Claaon^  12  Johns.  102 ;  ExWs  of  Clason  y.  Mer- 
riMy  14  id.  484;  Justioe  v.  Lcmg,  42  N.  Y.  493.)  There 
was  a  valid  delivery  by  the  plaintifc  to  the  defendants  and 
a  receipt  and  acceptance  by  them,  sufficient  to  take  the  case 
oat  of  the  statute  of  frauds;  at  least  the  evidence  was  suf- 
ficient to  entitle  the  plaintiffs  to  go  to  the  juiy.  (HiUiard  on 
Sales,  229 ;  Benjamin  on  Sales,  §  144.)  The  acceptance  of 
goods,  or  part  of  them,  as  required  by  the  statute,  may  be  con- 
structive only,  and  the  question  whether  the  facts  proven 
amount  to  a  constructive  acceptance  is  one  of  fact  for  the  jury. 
{GavZkins  v.  JSeUmaim^  47  N.  Y.  449  ;  Crray  v.  Dams^  10  Id. 
285 ;  Story  on  Sales,  §  311.)  The  long  delay  which  elapsed 
between  the  delivery  of  the  goods  and  the  letter  rejecting  them 
was  of  itself,  alone  and  unexplained,  sufficient  to  put  the  de- 
fendants upon  their  proof.  {Reed  v.  Randall^  29  N.  Y.  868 ; 
My  V.  O^Leary^  2  E.  D.  Smith,  355;  Benjamin  on  Sales,  § 
162 ;  Hargaua  v.  Stone,  5  N.  Y.  73 ;  Parke  v.  Morrie  A.  T. 
<ib  Co.,  54  id.  692;  Gcurfidd  v.  Parie,  96  TJ.  S.  663.)  Receiv- 
ing and  keeping  the  bill  was  per  ae,  unexplained,  sufficient  to 
throw  the  burden  upon  the  defendants.  (Abbott's  Tr.  Ev. 
461.)  A  delivery  by  a  vendor  to  a  specified  carrier  of  the 
goods  purchased,  in  pursuance  of  the  verbal  order  and  direc- 
tion of  the  purchaser,  is  in  law  a  delivery  to  the  latter,  and 
ipso  facto  an  acceptance  by  him  of  the  property.  {Olen  v. 
Whitaker,  51  Barb.  451 ;  Garter  v.  Touseatidy  6  B.  &  Aid. 
855 ;  Rodgera  v.  PhUlipe,  40  N.  Y.  610 ;  Benjamin  on  Sales, 
§§  148,  149,  163,  175;  19  L.  J.,  Q.  B.,  382  ;  15  Q.  B.  468.) 
A  mere  difference  in  the  language  of  the  bought  and  sold  notes 
will  not  constitute  a  variance,  if  the  meaning  be  the  same,  and 
evidence  of  mercantile  usage  is  admissible  to  explain  the  lan- 
guage, and  to  show  that  the  meanings  of  the  two  instruments 
correspond.  (Benjamin  on  Sales ;  Bold  v.  Rayner,  1  M.  & 
W.  342;  Rogers  v.  Hadley,  2  H.  &  C.  227;  Kempeony. 
Boyle,  3  id.  763.)    The  court  should  be  extremely  cautious  in 
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interfering  with  the  province  of  the  jury,  who,  by  the  prin- 
ciples and  plan  of  our  jurisprudence,  have  exclusive  jurisdic- 
tion over  the  facts  of  the  case,  {Lahar  v.  Koplen^  4  N.  Y. 
647,  548;  SttKirt  v.  Simpson^  1  Wend.  376;  Cook  v.  N.  F. 
a  B.  R.  Co.,  3  Keyes,  476,  477 ;  EoweU  v.  Oovldy  id.  422 ; 
Dunham  v.  Troy  Union  H.  IL  Co.,,  id.  543 ;  Scojidd  v.  ner- 
nrnidez,  47  N.  Y.  318,  dl6 ;  Stone  v.  Flower,  id.  566 ;  Sheldon 
V.  AtUmtic  F.  <b  M.  Ina.  Co.y  26  id.  466 ;  First  Nat  Bank 
ofSpringfidd  v.  JPona,  79  id.  109 ;  Z<m  v.  MM^  47  id.  104; 
Thomas  v.  Lundey,  50  How.  Pr.  108.) 

Bicha/rd  S,  Huntley  for  respondent.  The  contract  was 
void  under  the  statute  of  frauds,  and  there  was  no  acceptance 
of  the  jute.  {Stone  v.  Browning,  68  N.  Y.  598  ;  61  id.  211 ; 
Beemumoe  v.  Taylor,  14  Hun,  149.) 

Eabl,  J.  The  plaintiffs  sued  the  defendants  in  1870,  to  re- 
cover the  price  of  the  Dowrah  jute  now  in  question.  The  de- 
fendants defended  that  action  upon  the  ground  that  the 
contract  of  sale  was  invalid  under  the  statute  of  frauds,  and 
also  upon  the  ground  that  the  jute  was  not  of  the  quality  re- 
quired by  the  alleged  contract.  The  plaintiffs  were  nonsuited, 
and  then  appealed  to  the  General  Term  and  the  Commission  of 
Appeals,  and  the  judgment  of  nonsuit  was  sustained  upon  both 
grounds.  (36  Super.  Ct.  106;  65  N.  Y.  484.)  The  plaint- 
iffs then  commenced  this  action  and  the  defendants  again  de* 
fended  upon  the  same  grounds,  and  the  plaintiffs  were  again 
nonsuited  upon  the  ground  that  the  contract  of  sale  was  invalid 
under  the  statute  of  frauds ;  and  upon  that  ground  the  judg* 
mient  of  nonsuit  was  sustained  upon  appeal  by  the  plaintiffs  to 
the  General  Term. 

On  the  last  trial  there  was  evidence  tending  to  show  that 
the  jute  was  of  the  quality  required  by  the  alleged  contract, 
and  hence,  if  there  was  a  valid  contract,  the  plaintifb  were  im- 
properly nonsuited.  The  sole  question,  therefore,  for  our  con- 
sideration is  whether  there  was  a  valid  contract,  or  evidence 
tending  to  show  there  was,  which  should  have  been  submitted 
to  the  jury. 
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In  the  prior  case  the  Commission  of  Appeals  impliedly  de- 
cided that  if  the  broker's  note  of  the  sale  had  been  deliv- 
ered to  the  defendants  as  well  as  to  the  plaintiffs,  there 
would  have  been  a  valid  contract  of  sale  within  the  statute  of 
frauds,  and  such  is  the  law  {Merritt  v.  Clason^  12  Johns.  102; 
14  id.  484;  Butler  y,  Thomson,  92  XT.  S.  412);  and  so  the 
learned  counsel  for  the  plaintiffs  conceded  it  to  be  on  the  argu- 
ment before  us.  It  was  held  in  the  prior  case  that  there  was 
not  suflScient  evidence  that  the  broker's  note  was  delivered  to 
the  defendants,  and  so  the  trial  judge  held  in  this  case  in  non- 
suiting the  plaintiffs. 

We  have  carefully  compared  the  evidence  given  upon  this 
trial  with  that  given  upon  the  former  trial,  and  so  far  as  it 
bears  upon  the  delivery  of  the  broker's  note,  it  is  not  precisely 
the  same.  The  difference  is  not  great  or  marked,  but  sufficient 
to  call  for  a  different,  disposition  of  the  case.  There  was  no 
evidence  that  the  broker's  note  was  not  delivered  to  the  de- 
fendants and  the  evidence  did  not  show  certainly  that  it  was 
so  delivered,  but  we  do  not  see  how  it  can  well  be  doubted 
that  there  was  evidence  sufficient  for  submission  to  the  jury 
upon  the  question  of  such  delivery,  and  we  will  briefly  call  at- 
tention to  it.  In  May,  1870,  the  plaintiffs  had  notice  of  the 
shipmejit  to  them  of  the  jute  from  London,  and  they  employed 
the  broker  to  sell  it.  He  called  upon  the  defendants  and 
offered  it  to  them,  and  they  made  an  offer  for  it  which  he 
communicated  to  the  plaintiffs  and  they  accepted  it,  and  then  he 
informed  the  defendants  of  the  acceptance  and  they  replied 
that  it  was  all  right.  He  then  entered  the  contract  of  sale  in 
his  book,  and  made  two  copies  thereof,  signed  by  him,  and  sent 
one  copy,  called  the  broker's  note,  to  the  plaintiffs  which  they 
received,  and  he  sent  the  other  copy  to  the  defendants,  and  as 
stated  above,  there  is  no  positive  or  direct  evidence  that  they 
received  that.  He  sent  it  in  the  usual  course  of  his  business 
by  one  of  his  clerks,  .a  boy  fifteen  or  sixteen  years  old.  The 
boy  was  not  sworn,  and  at  the  time  of  the  trial  was  probably 
dead.  From  the  fact  that  it  was  thus  sent  there  is  a* strong 
probability  that   it    reached   the  defendants,  particularly  as 
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neither  of  them  was  called  as  a  witness  to  deny  that  they  re- 
ceived it.  "While  the  mere  fact  that  it  was  thus  sent  was  not 
sufficient  evidence  that  they  received  it,  but  little  additional 
evidence  was  needed  to  authorize  a  jury  to  infer  that  it  did 
reach  them.  This  was  on  the  25th  day  of  May.  The  broker 
testified  that  subsequently  he  had  a  conversation  with  one  of 
the  defendants  as  to  his  purchase  of  the  jute,  and  informed 
him  that  he  had  executed  the  broker's  note. 

The  jute  arrived  in  the  latter  part  of  July,  and  the  plaintiffs 
then  notified  the  defendants  of  its  arrival,  and  called  upon 
them  for  the  gold  to  pay  the  duties.  The  defendants,  instead 
of  paying  the  gold,  as  required  by  the  contract,  requested  the 
plaintiffs  to  enter  the  goods  at  the  custom  house  in  bond,  which 
they  did ;  and  then  they  delivered  to  the  defendants  an  order 
on  the  vessel  for  the  jute,  and  sent  them  an  account  specify- 
ing the  quantity  of  jute  in  bales  and  pounds,  and  debiting 
them  for  the  purchase- price  thereof,  to  which  the  defendants 
made  no  objection.  The  defendants  then  made  an  arrange- 
ment with  warehousemen  to  store  the  jute,  informing  them 
that  they  bad  bought  it,  and  after  the  warehousemen  had  com- 
menced carting  the  jute,  the  defendants  informed  them  that 
they  had  seen  the  jute,  did  not  think  it  was  such  as  they  had 
bought,  thought  they  should  reject  it,  and  told  them  not  to 
store  it  on  their  account.  The  warehousemen,  notwithstand- 
ing this,  stored  the  jute  on  account  of  whom  it  might  concern. 
A  few  days  later  the  defendants  informed  the  warehousemen 
that  they  had  concluded  positively  to  reject  the  jute,  and  they 
then  addressed  a  letter  to  the  plaintiflEs,  in  which  they  stated 
as  follows :  "  On  examination  of  the  1,000  bales  of  jute  we 
bought  of  you  we  find  the  whole  to  be  in  most  respects  differ- 
ent from  any  usually  imported  under  that  name.  The  quality 
is  so  inferior  that  it  is  not  fit  for  manufacturing  purposes, 
totally  unsalable  and  unmerchantable,  and  hence  we  regret  to 
inform  you  that  we  reject  it  and  give  up  the  purchase." 

The  defendants  were  business  men,  and  must  be  presumed 
to  have  known  what  was  essential  to  a  valid  contract,  and  all 
their  conduct  indicates  that  they  supposed  they  had  made  a 
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valid  contractr  They  were  informed  that  the  broker  had  exe 
cuted  the  brokei^s  note ;  they  subsequently  admitted  that  they 
had  bought  the  jute ;  they  accepted  an  order  for  its  delivery, 
and  dealt  with  it  as  if  they  had  bought  it  and  had  the  right  to 
control  it.  They  finally  rejected .  it,  not  on  the  ground  that 
they  had  not  made  a  valid  contract  for  its  purchase,  but  upon 
the  sole  ground  that  it  was  not  such  jute  as  they  had  the  right 
to  demand  under  their  contract.  Upon  all  these  facts  it  seems 
to  us  quite  dear  that  there  was  evidence  sufficient  to  authorize 
the  inference  by  the  jury  that  they  had  received  the  broker's 
note  sent  to  them,  and  thereby  considered  themselves  under  a 
valid  contract.  The  judge  presiding  at  the  trial  therefore  erred 
in  nonsuiting  the  plaintiffs. 

The  plaintiffs  also  claim  that  there  was  evidence  tending  to 
show  such  a  delivery  and  acceptance  of  the  jute,  or  a  portion 
of  it,  as  to  satisfy  the  statute  of  frauds ;  but  we  have  not  con- 
sidered this  claim,  and  make  no  determination  now  as  to  it. 

For  the  error  mentioned,  the  judgment  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Folgee,  Ch.  J.,  who  being  in  doubt  did 
not  vote ;  Kapallo,  J.,  absent. 

Judgment  revel*sed. 


David  Prati  et  al.,  Executors,  etc.,  Appellants,  v.   Edgab 
MuNSON  et  al.,  Bespondents. 

The  provision  of  tlie  act  of  1658  in  teferenoe  to  tbe  foreclosure  of  railnrnd 
mortgages  (g  3,  chap.  602,  Laws  of  1858),  which  provides  that  a  stoolc- 
holder  of  a  railroad  company  maj,  within  six  months  after  a  sale  of  its 
road  under  foreclosure,  on  paying  to  the  purchaser  a  proportion  of  the 
price  paid  equal  to  the  proportion  his  stock  bears  to  the  whole  stock  of 
the  company,  have  the  same  relative  amount  of  stock  or  interest  in  the 
company,  its  road,  franchisee  and  other  property,  etc.»  was  repealed  by 
the  act  of  1854,  amending  the  general  railroad  act  (Chap»  283,  Laws  of 
1854),  and  by  the  act  of  1874  (Chap.  430,  Laws  of  1874),  '*  to  facilitate  the 
reorganization  of  railroads  sold  under  mortgages,"  Qtc. 

(Argued  March  10,  1881 ;  decided  March  22,  1881.) 
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Appeal  f  rotoi  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  22,  1886,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial,  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Daniel  Pratt  for  appellants.  The  act  of  1858,  chap.  502, 
was  constitutional.  {Bk»  of  Chencmgo  v.  Brovm^  26  N.  Y. 
447 ;  Berley  r.  Rampacher^  5  Duer,  188  ;  Calhins  v.  Calkinsy 
3  Barb.  306.)  The  obligation  of  an  existing  contract  cannot 
be  meddled  with,  but  the  remedy  to  enforce  it  is  always  a  mat- 
ter of  regulation.  {Offden  v:  Scmdera,  12  Wheat.  213 ;  DcmJcs 
T.  Quackenbwhj  1  Com.  129 ;  JKoss  v.  Ooold,  11  N.  Y.  281 ; 
JBeeher  v.  Becker^  27  Barb.  497.)  Statutes  must  be  construed 
prospectively  unless  there  be  express  words  giving  them  a  re- 
trospective application.  {Jackson  v.  Sprague^  12  Johns.  16^ ; 
HanrJdey  v.  Sprague^  10  Wend.  11^)  Pdlmerv.  Gordeyj  4  Den. 
.  874 ;  2  Com.  182.)  The  act  of  1853  has  nevef  been  repealed. 
{MoCarter  v.  Orphan  Aeylv/m  Soc.^  9  Oow.  437 ;  Bowen  v. 
Lease,  5  Hill,  291.)  All  statutes  in  pari  materia  are  to  be 
taken  together  as  if  they  were  one  law.  (Smith's  Oom.  647 ; 
People  V.  Utica  Ins.  Co,,  15  Johns.  358 ;  1  Doug.  36 ;  Rogers 
V.  BradshaWy  30  Johns.  735,  743.)  In  any  statute  in  regard  to 
railroads,  or  in  regard  to  any  other  incorporation  where  the 
words  "  capital  stock  "  or  "  the  whole  capital  stock  "  are  used, 
they  refer  to  the  capital  stock  fixed  by  the  charter  ol*  the  arti- 
cles of  organiiiation.  (Laws  of  1850,  chap.  40 ;  2  R.  S.  [6th 
ed.]  616 ;  2  R.  S.  [Banks'  ed.]  499 ;  1  R  S.  [eth  ed.]  931 ;  2 
R.  S.  [5th  ed.]  684,  §§  46,  47.) 

B.  W.  Hv/nMngton  for  respondents.  The  act  of  1853,  chap- 
ter 502,  has  been  repealed  by  subsequent  repugnant  legisla- 
tion, and  is  obsolete.  (Ohap.  282,  Laws  of  1854;  3  Edm. 
610;  chap.  444,  Laws  of  1867;  3  Edm.  660;  SeyToour  v. 
Ca/nandaigua,  eto.,  25  Barb.  300 ;  Coe  v.  Pennocky  8  Am. 


584  Pratt  et  al.  v.  Munson  et  al.  [Mar,, 

Opinion  of  the  Court,  per  Danforth,  J. 

L.  Eeg.  27 ;  2  Eedf .  &  B.  KVay  Cases,  667 ;  chap.  430,  Laws 
of  1874;  chap.  446,  Laws  of  1876;  1  Kent,  464;  Stisf  ^i. 
Ha/rtj  1  N.  T.  20 ;  Rowland  v.  Meyer^  3  id.  290 ;  Wood  v. 
WeUmgton^  17  id.  297 ;  ComWa  Knox  Go.  v.  McComby  19 
Ohio  [N.  S.],  320,  341.) 

•Danforth,  J.  Prior  to  the  Ist  day  of  March,  1873,  "  The 
Sodus  Bay  and  Corning  Raiboad  Company "  was  organized 
under  the  laws  of  this  State,  and  on  that  day  executed  to  the 
defendants,  "The  Farmers'  Loan  and  Trust  Company,"  a 
mortgage  upon  all  its  property  and  franchises  for  the  purpose 
of  securing  the  payment  of  certain  bonds  by  it  executed  and 
in  the  mortgage  described.  Upon  default  made,  an  action  of 
foreclosure  of  the  mortgage  was  commenced  and  prosecuted  to 
judgment.  The  mortgaged  property  was  sold  under  it  on  the 
23d  day  of  June,  1876,  to  the  defendant,  Munson,  and  after 
confirmation  by  the  court  was  conveyed  to  him.  The  plaint- 
iffs held  one  share  of  the  capital  stock  of  said  company,  of  the 
par  value  of  $100,  and  having,  as  they  claim,  complied  with 
the  provisions  of  section  2  of  cliapter  502  of  the  Laws  of  1853, 
entitled  ^'^An  act  to  authorize  stockholders  of  railroad  and 
plankroad  companies  to  make  payments  upon  mortgages  in 
process  of  foreclosure  against  such  companies,  and  thereupon 
to  become  interested  in  said  mortgages,"  brought  this  suit  to 
enforce  a  cause  of  action  alleged  to  have  accnied  to  them  by 
reason  of  the  defendants'  refusal  to  accede  to  their  demands. 

The  purpose  of  the  first  section  of  this  act  is  very  well  ex- 
plained by  the  title,  but  the  plaintiffs  have  no  concern  with 
that,  for,  as  we  have  already  seen,  before  they  sought  the  ben- 
efit of  the  act  the  mortgage  was  extinguished  and  title  acquired 
by  Munson  as  purchaser.  The  second  section  declares  in  sub- 
stance that  any  stockholder  of  such  company  shall,  on  paying 
within  six  months  after  the  sale  under  such  foredosure,  to  the 
purchaser  thereunder  a  sum  equal  to  such  proportion  of  the 
price  paid  by  him  as  such  stockholder's  stock  shall  bear 
to  the  whole  capital  stock  of  said  company,  "  be  entitled  to 
have  the  same  relative  amount  of  stgck  or  interest  in  said  rail- 
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road  company  and  its  road,  franchises  and  other  property."  The 
object  of  these  provisions  was  doubtless  to  enable  each  stock- 
holder to  continue  his  interest  in  the  corporate  property,  by  con- 
tributing to  the  purchaser  a  certain  proportion  of  the  sum  pdid, 
and  so  becoming  with  him  tenants  in  common  of  the  estate. 
The  directions  of  the  section  are  very  inadequate,  and  could 
hardly  afford  to  any  one  indemnity  for  the  loss  sustained  by 
the  extinction  of  the  corporation  of  which  he  had  been  a  mem- 
ber. It  was  probably  the  result  of  afterthought,  and  added  to 
the  first  section  by  amendment.  Although  it  speaks  of  stock 
or  interest,  there  could  be,  after  foreclosure  and  sale,  no  right 
of  property  to  be  so  represented,  and  the  one  contributing  un- 
der its  permission  would*  become  part  owner  or  partner  with 
the  purchaser ;  a  relation  which,  formed  under  such  circum- 
stances, could  hardly  be  profitable  or  productive  of  any  good 
result  to  either.  But  in  1854  (Laws  of  1854,  chap.  282)  a  law 
was  passed  amending  the  general  railroad  act  of  1860  (Laws  of 
1850;  chap.  140),  by  declaring  that  whenever  the  purchaser  of 
the  real  estate,  track  and  fixtures  of  any  railroad  corporation 
which  had  theretofore  been  sold,  or  might  be  thereafter  sold, 
by  virtue  of  any  mortgage  executed  by  such  corporation,  shall 
acquire  title  to  the  same  in  the  manner  prescribed  by  law,  such 
purchaser  may  associate  with  him  any  number  of  persons,  and 
make  and  file  articles  of  association,  as  prescribed  by  the  act  of 
1850  (chap.  140),  and  such  "  purchaser  or  purchasers  and  their 
associates  shall  thereupon  be  a  corporation,  with  all  the  powers, 
privileges  and  franchises,  and  be  subject  to  all  the  provisions 
of  this  act."  If  we  were  to  go  no  further,  it  would  seem  that 
this  statute  was  entirely  repugnant  to  that  of  1853.  Under  it 
the  purchaser  may  select  his  own  associates,  and  without  delay 
form  a  corporation,  prescribe  its  capital,  and  by  its  directors 
open  books  for  subscriptions  thereto,  exact  payment  of  ten  per 
cent  in  money  at  the  time  of  subscribing,  and  require  the  resi- 
due to  be  paid  ^4n  such  manner  and  in  such  installments  as 
they  may  deem  proper."  (Laws  of  1850,  chap.  140,  §§  4,  7.) 
By  the  act  of  1853  a  period  of  six  months  must  intervene 
within  which  the  purchaser  could  in  no  way  sell  or  dispose  of 
SicKELs— Vol.  XXXIX.        74 


586  Pbatt  et  al.  v.  Munsok  et  aL  [Mar^ 

Opinion  of  the  Court,  per  VasvoicpjA,  J. 

the  property,  lest  he  should  be  ntipi-epared  to  convey  to  some 
Btockliolder  in  the  old  company  a  proportion  thereof,  nor  could 
he  use  or  enjoy  the  property  except  at  the  risk  of  being  called 
to 'account  by  the  same  person.  By  the  act  of  1853  he 
must  keep  the  property  on  hand.  By  the  act  of  1854  he 
may,  by  new  arrangements,  convey  the  title  to  a  new  corpo- 
ration and  convert  the  property  into  stock.  But  if  the  act 
of  1853  indicated  the  policy  of  the  legislature  toward  the 
stockholder,  a  still'  greater  change  is  manifest  by  the  act  of 
1874  (Laws  of  1874,  chap.  430),  designed,  as  its  title  says,  "  to 
facilitate  the  reorganization  of  railroads  sold  under  mortgage, 
and  providing  for  the  formation  of  new  companies  in  such 
cases."  The  fil'st  section  is  substantially  like  the  amendment 
of  1854  already  considered,  and  declares  that  the  "  new  com- 
pany "  formed  by  the  purchaser  and  his  associates  shall  become 
and  be  a  body  politic  and  corporate,  and  be  vested  with  all  the 
rights,  privileges  and  franchises,  "  which  at  the  time  of  such 
sale  belonged  to  or  were  vested  in  the  corporation  formerly 
owning  the  property  so  sold."  Now  this  act  cannot  be  con- 
strued so  as  to  be  consistent  with  the  continuance  of  the  right 
claimed  under  section  2  of  the  act  of  1858.  The  prayer  of  the 
complaint  is  the  interpretation  put  upon  it  by  the  plaintifis, 
and  if  the  act  is  in  force,  is  the  correct  interpretation.  They 
ask  that  "  they  be  adjudged  the  owners  of  and  vested  with  the 
title  in  one  fifteenth-thousandth  part  of  said  property  and 
franchises  so  purchased'  by  the  said  Edgar  Munson  upon  the 
said  foreclosure  sale,  and  that  he  be  directed  to  convey  to  them 
that  interest  by  a  sufficient  deed  of  conveyance."  Then  follows 
the  description  of  all  the  property  of  the  old  company,  as  that 
in  which  they  claim  a  right  to  have  an  interest.  Under  the  act 
of  1874,  this  very  property,  and  all  of  it  as  it  was  at  the  time  of 
the  sale,  is  for  the  new  company.  Under  the  act  of  1853  it  is 
liable  to  be  carved  up  and  transferred  in  undivided  parts  to 
every  one  of  the  old  stockholders  who  may  comply  with  the 
tenns  of  that  act.  They  are,  I  think,  contrary  to  the  enact- 
fnent  of  1874,  and,  therefore,  by  necessary  implication  re- 
pealed by  it.    This  conclusion  is  streugthened  by  subsequent 
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provisions  of  the  same  law  (1874,  supra).  The  second  and 
following  sections  declare  that  when  the  person  organising  the 
new  corporation  shall  have  acquired  title  to  the  property  upon 
snch  sale,  pursuant  to  any  plan  or  agreement  for  the  readjust- 
ment of  the  interests  therein  of  (among  others)  the  stockholders 
of  the  company,  "  the  property  and  franchises  whereof  have 
been  sold,"  every  such  stockholder  shall  have  the  right  4o  as* 
sent  to  the  plan  of  readjustment,  "at  any  time  within  six 
months  after  the  organization  of  such  tiew  company,  and 
by  complying  with  the  terms  and  conditions  of  such  plan 
become  entitled  to  his  pro  rata  benefits  therein,  according 
to  its  terms."  These  affirmative  provisions,  as  well  as  those 
above  referred  to  in  the  acts  of  1864  and  1874,  clearly  "im- 
port  a  negative "  to  the  terms  of  the  earlier  act  of  1853,  on 
which  alone  the  plaintiffs  rely.  They  cannot  coexist  with  the 
later  acts,  for  if  carried  into  effect  they  would  be  productive 
not  merely  of  inconvenience,  but  prevent  the  operation  of  those 
acts.  The  right  of  the  purchaser,  as  declared  therein  (Laws 
of  1854,  1874,  supra)  to  the  unrestrained  control  of  the  whole 
property,  by  transferring  it  at  once  to  a  corporation  formed  for 
its  management,  is  absolute  and  unconditional.  It  might  be 
exercised  on  the  day  of  the  foreclosure  sale,  and  whensoever 
exercised,  it  ceases  to  be  his  property  or  under  his  control.  It 
becomes  at  once  the  property  of  the  new  corporation  and  under 
its  control.  Nothing  could  be  more  repugnant  to  or  inconsist- 
ent with  the  right  given  to  a  stockholder  in  the  old  company 
by  the  act  of  1853  (supra).  That  right  w  i^ot,  as  the  appellantd 
claim,  *'  to  have  stock  in  the  new  company  "  in  any  proportion. 
The  statute  of  1853  does  not  contemplate  the  formation  of  a 
new  company."  No  obligation  is  imposed  upon  the .  purchaser 
to  form  or  assist  in  forming  one.  No  provision  is  made  for  it. 
Upon  the  foreclosure  sale  the  purchaser  takes  the  property  to 
do  with  as  he  chooses,  as  he  might  deal  with  land  or  chattels, 
subject  only  to  the  right  given  to  the  stockholder  by  section  2 
of  the  act  of  1853  (supra)  to  participate  in  the  purchase  upon 
the  terms  and  within  the  time  therein  mentioned.     That  right 
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must  be  deemed  taken  away  by  the  power  of  disposition  con- 
ferred upon  the  purchaser  by  the  above  acts ;  for  the  liability 
to  convey  to  the  stockholders  of  the  company  an  interest  in 
the  property  purchased  cannot  coexist  with  the  power  to  con- 
vert the  whole  for  other  purposcB  and  to  other  parties.  Again 
the  act  of  1874  (supra)  secures  to  the  stockliolder  in  the  old 
company  a  right  to  participate  in  the  benefits  of  reorganization 
in  one  event  only  —  when  the  title  is  acquired  to  the  railroad 
property  and  franchises  pursuant  to  some  plan  or  agreement 
for  the  readjustment  of  the  respective  interests  therein  of 
mortgage  creditors  and  stockholders  in  the  old  company. 
This  provision  also  is  inconsistent  with  the  right  embraced  in 
the  second  section  of  the  act  of  1853  {supra).  It  seems  to  us 
that  these  acts  were  intended  by  the  legislature  to  prescribe  the 
rule  applicable  to  the  stockholder  in  a  railroad  company  and 
the  purchaser  upon  foreclosure  of  its  property  and  franchises ; 
that  they  are  repugnant  to  the  provisions  of  the  act  of  1853 
upon  the  same  subject,  and  therefore  repeal  them,  according  to 
the  maxim  that  "every  affirmative  statute  is  a  repeal,  by  impli- 
cation, of  a  precedent  affirmative  statute,  so  far  as  it  is  contrary 
thereto."    (Bac.  Abr.,  Stat.  D.) 

We  think,  therefore,  the  provisions  of  the  act  of  1863  (§  2, 
chap.  502),  on  which  the  plaintiffs  rely,  were  not  in  force  at 
the  time  of  the  sale  under  the  foreclosure,  and  that  the  plaintiffs 
acquired  no  cause  of  action  against  the  defendants. 

This  conclusion  renders  it  unnecessary  to  consider  the  other 
questions  argued,  and  requires  that  the  judgment .  appealed 
from  should  be  affirmed. 

All  concur,  except  Eapallo,  J.,  absent,  and  Finch,  J.,  not 
voting ;  Folgee,  Ch.  J.,  concurs  in  result. 

Judgment  affirmed. 
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John  F.  Smyth,  as  Superintendent,  etc.,  Respondent,  v.  The 
Knickerbocker  Life  Insurance  Company,  Impleaded,  etc.. 
Appellant. 

H.  executed  a  bond  and  mortgage  to  a  life  insurance  company  by  wliom  it 
was  assigned  to  the  superintendent  of  tiie  insurance  department.  The 
assignment  was  accompanied  by,  and  was  accepted  by  the  superintend- 
ent upon  the  faith  of  a  writing  signed  by  H.,  consenting  to  the  assign- 
-  ment,  and  certifying  that  the  amount  secured  by  the  mortgage  was  un- 
paid, and  that  there  was  '*  no  off-set  to  or  legal  or  equitable  defense 
against  the  same."  The  assignment  was  duly  recorded.  Subsequently  H. 
sold  and  conveyed  the  premises  covered  by  the  mortgage  to  N.,  who  con- 
veyed a  portion  thereof  to  McG.  About  the  time  of  the  conveyance  to 
McC.  the  insurance  company  executed  and  delivered  to  N.,  he  having  no 
knowledge  of  the  assignment,  a  release  of  that  portion  of  the  mortgaged 
premises  conveyed  to  McC.  Defendant,  the  K.  L.  I.  Co.,  in  reliance  upon 
the  release,  made  a  loan  to  McC,  secured  by  mortgage  on  the  premises 
so  conveyed  to  her.  In  an  action  to  foreclose  the  mortgage  executed  to 
the  superintendent,  the  E.  L.  I.  Co.  set  up  and  offered  to  prove  an  oral 
agreement  between  H.  and  his  mortgagee  at  the  time  his  mortgage  was 
executed,  that  upon  the  completion  of  a  dwelling-house  then  being 
erected  on  the  mortgaged  premises  that  portion  conveyed  to  McC, 
should  be  released,  and  that  the  release  was  executed  in  pursuance  thereof. 
This  was  objected  to  and  excluded.  HM,  no  error ;  that  the  release  was 
void,  as  the  record  of  the  assignment  was  constructive  notice  to  subse- 
quent purchasers  of  the  mortgaged  premises ;  and  that  H.  and  those  de- 
riving title  under  him  were  estopped  from  proving  the  agreement. 

(Argued  March  10, 1881 ;  decided  March  22, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  May  10,  1880,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  report  of  a  referee.  (Re- 
ported below,  21  Hun,  240.) 

This  action  was  brought  by  plaintiff,  as  superintendent  of 
the  insm-ance  department  of  the  State  of  New  York,  to  fore- 
close a  mortgage  executed  by  defendant  Hall  and  wife,  to  the 
Mutual  Protection  Life  Assurance  Society,  on  June  29,  1871. 
The  mortgage  and  accompanying  bond  were  assigned  in  October 
1871,  to  the  then  superintendent  of  said  department  to  be  held 
by  him  under  the  insurance  act,  as  security  for  the  policy-hold- 
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ers  of  the  mortgagee.  The  securities  were  accepted  by  said 
sTiperintendent  upon  the  faith  of  a  written  instrument  execated 
hy  the  mortgagor  wherein  he  consented  to  the  assignment  and 
certified  and  agreed  as  follows :  **  That  there  is  now  unpaid 
and  due  or  to  become  due  on  said  bond  and  mortgage  the 
principal  sum  of  $9,000,  with  interest  thereon  from  June  29, 
1871,  and  that  there  is  no  off-set  to  or  legal  or  equitable  de- 
fense against  the  same." 

The  further  material  facts  appear  in  the  opinion. 

Jlen/n/  W.  Johnson  for  appellant.  The  record  of  an  assign- 
ment of  a  mortgage  is  constructive  notice  only  to  subsequent 
purchasers  of  the  same  mortgage.  {Cwmg^bdi  v.  Tedder ^  3 
Keyes,  178 ;  Purdy  v.  Htmtington,  42  N.  T.  848 ;  Trustees 
of  Union  College  v.  Wheeler^  61  id.  88 ;  Greene  v.  Wa/noicky 
64  id.  227 ;  Crane  v.  Turnery  67  id.  440 ;  Bryan  v.  Judson^ 
10  Wk'ly  Dig.  516 ;  22  Alb.  L.  J.  295.)  The  law  imposes  no 
obligation,  therefore,  npon  any  one  except  pnrchas^^  of  a 
mortgage  to  examine  the  records  to  ascertain  whether  it  has 
been  already  assigned.  {James  v.  Morey^  2  Cow.  296 ;  Meed 
V.  MarhUy  10  Paige,  413 ;  Ifew  York  Life  Ins.  amd  Trust 
Co.  V.  Smith,  2  Barb.  Ch.  84 ;  WdshMi^m  v.  Bv/mham,  63 
N.  T.  135  ;  Wade  on  the  Law  of  Notice,  61.)  The  fact  that 
a  portion  of  a  contract  has  been  reduced  to  writing  shall  not 
preclude  evidence  of  the  entire  contract,  of  which  the  written 
instrument  is  only  a  part.  {Hope  v.  Balen,  68  N.  T.  380 ; 
Sutchins  V.  Hihbard,  34  id.  24 ;  Hope  v.  Smith,  35  N".  Y. 
Super.  Ct.  458 ;  TJnger  v.  Jacobs,  7  Hun,  220 ;  Drew  v. 
Buck,  12  Hun,  267;  1  Greenl.  Ev.,  §§  284,  304;  Lewis  v. 
Seahury,  74  N.  T.  409 ;  Vam,  Brunt  v.  2>ay,  8  Abb.  N.  C. 
336.)  The  certificate  made  by  Hall,  the  original  mortgagor, 
at  the  time  of  the  assignment  to  the  respondent  did  not  estop 
defendant.  {Crame  v.  Wheeler,  67  N.  T.  440 ;  Westbrook  v. 
Oleasoru,  79  id.  30.) 

M.  D.  Chover  for  respondent.  The  referee  properly  exdnded 
evidence  of  the  verbal  agreement  made  at  the  time  of  execut- 
ing the  bond  and  mortgage  mentioned  in  the  complaint,  that 
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the  mortgage  therein  nacmed  should  release  a  portion  of  the 
mortgaged  premises  when  certain  buildings  were  erected,  etc., 
and  that  the  consideration  of  the  release  mentioned  was  the 
completion  of  said  buildings.  {A^t8t^n  v.  Savryer^  9  Cow.  39 ; 
Sinclair  y.  Jackson^  8  id.  543 ;  Stevens  y.  Cooper^  1  Johns.  Ch. 
425 ;  8  Johns.  192 ;  18  id.  45 ;  5  Oow.  173 ;  12  Wend,  61 ;  1 
Sandf.  Ch.  84;  Hope  v.  Babylon^  58  N.  T.  880;  Hutchms  v- 
Hvhhard^  34  id.  24;  UngevY,  Jacobs,  7  Hun,  220;  Coxy. 
Ba/rker,  49  N.  T.  107 ;  4  Hill,  643 ;  HaUiday  v.  Earl,  30  id, 
474;  Chamierlain  y.  Bradleyy  101  Mass.  188;  Younge  v. 
OHheaUy  8  Wall,  636.)  The  finding  of  the  referee,  that  such 
release  did  not  cut  off  or  in  any  way  impair  the  lien  of  the 
mortgage  mentioned  in  the  complaint,  is  correct.  {Mut.  Z. 
Ins.  Co.  V.  WiZcoXj  55  How.  43 ;  St.  John  v.  Spa/tddMig^  1  T. 
&  C.  483;  Bdden  v.  Meeker,  2  Lans.  470,  474;  47  N.  T. 
308,  312;  V(m  Derk&nvp  v.  SheUon^  11  Paige,  29.)  The  in- 
surance department  having  taken  the  mortgage  and  relied 
upon  Hall's  representation,  and  countersigned  registered  poli- 
cies on  the  faith  of  the  deposit,  and  the  Mutual  Reserve  Life 
Insurance  Company  having  become  insolvent,  Hall  was  es- 
topped from  claiming  any  thing  under  said  agreement,  and 
defendant,  claiming  from  or  under  Hall,  can  have  no  higher 
or  other  equities  than  he  had.  ■  {Smyth  v.  Lombwrdo,  15  Hun, 
476;  First  Nat.  Bank  qf  C&rry  v.  Stiles,  22  id.  340.)  The 
rule,  that  an  assignee  of  a  mortgage  takes  it  subject  to  the 
latent  equities  in  favor  of  an  assignor,  relates  only  to  those 
equities  which  are  not  without  the  scope  of  the  recording  act, 
and  against  which  subsequent  purchasers  in  good  ^ith  are 
protected.  {Oreen  v.  Wwmicky  67  N.  Y.  220,  227;  Union 
College  v.  WKeder,  61  id.  88.) 

MiLLBB,  J.  This  case  involves  a  question  as  to  the  priority 
of  mortgages  as  liens  upon  mortgaged  premises,  which  has 
been  the  subject  of  frequent  consideration  in  this  court,  and 
in  some  very  late  decisions.  The  plaintiff's  mortgage,  which 
is  the  subject  of  foreclosure  in  this  action,  was  assigned  by  the 
mortgagee  to  the  superintendent  of  the  insurance  department 
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and  attached  to  the  assignment.  The  mortgagor,  one  Hall,  by 
an  instrument  in  writing,  consented  to  the  transfer,  and  did 
thereby  certify  and  agree  that  the  principal  and  interest  were 
due  upon  the  mortgage,  and  that  there  was  no  off-set  or  equit- 
able defense  against  the  same,  and  these  papers  with  the  bond 
and  mortgage  were  delivered  to  the  superintendent  of  insur- 
ance, and  accepted  by  him  upon  the  faith  of  the  statements  of 
the  mortgagor,  and  in  reliance  upon  their  truth.  The  assign- 
ment was  duly  recorded.  The  mortgaged  premises  were  after- 
ward conveyed  by  the  mortgagor  who  executed  the  mortgage 
now  held  by  the  plaintiff,  to  one  North,  and  a  portion  thereof 
was  conveyed  by  North  and  wife  to  one  Agnes  McCord,  who 
executed  to  defendant,  the  Knickerbocker  Life  Insurance  Com- 
pany, a  mortgage  upon  the  same.  At  or  about  the  time  of 
the  conveyance  to  McCord  the  plaintiff's  assignor  executed 
and  delivered  to  North,  who  had  no  knowledge  of  the  as- 
signment of  the  mortgage  to  the  plaintiff,  a  release  from  the 
operation  of  the  lien  of  the  mortgage  executed  by  Hall  of  the 
portion  of  the  premises  conveyed  by  North  and  wife  to  Agnes 
McCord,  and  the  defendant  in  reliance  upon  the  release  paid 
over  to  the  mortgagor  the  sum  agreed  to  be  lent  to  her. 

It  was  set  up  as  a  defense  to  the  action  that  there  was  no 
agreement  between  the  mortgagor  and  the  mortgagee,  at  the 
time  of  the  execution  of  the  bond  and  mortgage  mentioned  in  the 
complaint ;  that  upon  the  completion  of  the  erection  of  a  dwell- 
ing-house then  in  progress  that  portion  of  the  mortgaged  prem- 
ises covered  by  the  defendant's  mortgage  should  be  released,  and 
that  the  assignor  of  the  mortage  held  by  the  plaintiff  did  release 
the  same  from  the  lien  of  the  mortgage ;  and  various  offers  of 
evidence  were  made  to  establish  such  defense,  which  were  ex- 
cluded by  the  court  and  exceptions  duly  taken  to  the  rulings. 

The  controversy  in  this  action  must  be  determined  upon  the 
effect  to  be  given  to  the  recording  of  the  assignment  of  the 
mortgage  to  the  plaintiff  under  the  circumstances  narrated. 
The  court  upon  the  trial  found  as  a  conclusion  of  law,  that  the 
release  was  void  and  of  no  effect  and  did  not  release  or  dis- 
charge or  in  any  way  affect  or  impair  the  lien  of  the  plaintiff's 
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mortgage  on  the  premises  covered  by  the  mortgage  to  the  de- 
fendant. It  also  found  that  the  lien  of  the  plaintiffs  mort- 
gage was  prior  to  the  lien  of  the  mortgage  to  the  defendant  as 
to  that  part  which  is  covered  by  the  mortgage  executed  and 
delivered  to  the  defendant. 

This  result,  we  think,  is  fully  sustained  by  the*  facts  pre- 
sented, and  is  supported  by  authority.  The  appellant  claims 
that  the  record  of  an  assignment  of  a  mortgage  is  constructive 
notice  only  to  a  subsequent  purchaser  of  the  same  mortgage ; 
that  as  to  purchasers  of  the  mortgaged  premises  no  presump- 
tion is#to  be  indulged  that  if  the  assignment  is  recorded  they 
have  become  apprised  of  the  fact,  and  that  not  being  bound  to 
examine  the  records,  the  law  will  not  presume  that  they  have 
examined  them ;  and  numerous  authorities  are  cited  to  support 
the  doctrine  contended  for.  While  it  is  no  doubt  true  that 
there  are  dida  in  some  of  the  reported  decisions  which  tend  to 
uphold  the  position  contended  for,  in  the  development  and 
progress  of  the  law  as  to  this  class  of  qiiestions,  the  more 
recent  decisions  do  not  uphold  such  a  rule  in  the  broad  and 
comprehensive  sense  which  is  claimed.  We  do  not  deem  it 
necessary  to  examine  in  detail  the  authorities  cited  and  relied 
upon  by  the  defendant's  counsel,  and  it  is  sufficient  to  say 
that  the  very  latest  adjudication  of  this  court  settles  the  ques- 
tion now  presented,  beyond  any  controversy.  In  the  case  of 
Decker  v.  Boice^  decided  by  this  court  December  14,  1880,* 
the  authorities  are  reviewed  and  considered,  and  a  conclusion 
arrived  at  which  is  adverse  to  the  claim  of  the  appellant's  coun- 
sel, under  a  state  of  facts  of  a  similar  character  to  those  here 
presented.  It  appeared  in  the  case  cited  that  four  mortgages 
were  executed  upon  the  purchase  by  the  mortgagor  from  the 
several  mortgagees  of  their  interest  in  certain  lands  therein  de- 
scribed. Two  of  these  mortgages  were  assigned,  and  the  mort- 
gages and  the  several  assignments  thereof  were  placed  on 
record,  and  upon  a  statutory  foreclosure  sale  under  the  same, 
the  plaintiff  acquired  title  and  brought  an  action  for  a  parti- 
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tion  of  the  lands.  The  other  two  mortgages  were  not  assigned 
or  placed  on  record.  The  controversy  turned  upon  the  effect 
to  be  given  to  the  recording  of  the  assignments  of  the  mort- 
gages, upon  the  foreclosure  of  which,  the  plaintiiBE  purchased, 
and  the  court  at  Special  Term  held  that  the  assignees  were 
purchasers -in  good  faith  and  for  a  valuable  consideration,  with- 
out notice  of  the  mortgages  held  by  the  defendants. 

It  was  also  held  that  the  four  mortgages  being  executed  at 
tlie  same  time,  each  mortgagee  having  notice  of  the  other  mort- 
gages, and  the  mortgagees  having  mutually  agreed  that  neither 
should  have  priority  over  the  other,  but  that  all  should  be 
equal  liens  on  the  premises,  that  no  priority  was  acquired  by 
the  holders  of  the  mortgages  by  having  them  first  recorded, 
because  each  had  notice,  when  the  mortgages  were  executed, 
and  being  executed  simultaneously  the  holders  of  the  mort- 
gages recorded  were  not  subsequent  purchasers,  and  the  record- 
ing acts  had  no  application  as  between  them.  Nor  did  the 
assignees  acquire  any  priority  from  the  fact  that  the  assigned 
mortgages  were  recorded  when  they  took  the  assignments,  or 
because  they  had  no  notice,  when  they  purchased,  of  the  exist- 
ence of  the  other  mortgages.  It  decided  also  that  the  general 
rule,  that  the  purchaser  of  a  chose  in  action  must  abide 
the  title  of  the  person  from  whom  he  buys,  and  takes 
subject  to  the  equities  of  the  debtor  and  the  latent  equi- 
ties of  third  persons,  applies  to  the  assignees  of  a  mortgage, 
and  they  are  affected  by  such  .equities,  although  they  pur- 
chased without  notice,  and  the  fact  that  the  mortgages  are 
recorded  does  not  aid  them,  for  the  reason  that  under  the  re- 
cording act  an  assignee  of  a  recorded  mortgage  gets  no  prefer- 
ence over  an  unrecorded  mortgage,  when  the  mortgagee  or 
assignee  could  not  claim  it  in  consequence  of  his  having  had 
notice  or  by  reason  of  any  other  equity ;  but  that  under  the 
recording  act  an  assignee  of  a  mortgage  is  by  the  express  terms 
of  the  recording  act  a  purchaser,  and  both  the  mortgage  and 
the  assignment,  if  in  writing,  are  conveyances  within  the  act. 
The  authorities  bearing  upon  the  question  are  considered  and 
discussed,  and  it  is  said  by  Andrews,  J.,  that  the  declaration 
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• 
in  1  Eevised  Statutes,  756,  §  1,  "  that  an  unrecorded  convey- 
ance shall  be  void  as  against  any  subsequent  purchaser  in  good 
faith  and  for  a  valuable  consideration  of  the  same  real  estate, 
or  any  portion  thereof,  when  the  conveyance  shall  be  first  re- 
corded, includes  in  the  term  purchaser  an  assignee  of  a 
mortgage,  and  makes  the  assignment  a  conveyance  of  the  same 
real  estate,  or  a  portix)n  thereof,  included  in  the  unrecorded 
instrument ;  "  and  it  is  laid  down,  that  "  under  the  recording 
act  an  assignee  of  a  mortgage  may,  as  against  a  prior  unrecorded 
mortgage,  acquire  a  better  right  than  was  possessed  by  his  as- 
signor," and  the  right  of  the  assignee  to  priority  over  the  unre- 
corded mortgages  was  upheld.  It  will  be  seen  that  the  equities 
in  the  case  cited  were  similar  to  those  existing  in  the  case  at 
bar,  as  in  both  cases  the  assignee  had  no  notice  of  such 
equities^  and  the  same  principle  is  invoked.  The  case  cited 
is  directly  in  point,  and  decisive  upon  the  question  considered, 
without  looking  at  numerous  other  anthorities  which  are 
relied  upon  by  the  defendant's  counsel.  This  is  the  fact,  even 
if  it  be  assumed  that  there  was  an  agreement  at  the  time  of  the 
execution  of  the  bond  and  mortgage  that  a  portion  of  the  prem- 
ises should  be  released,  as  set  up  in  the  .answer  and  as  was 
offered  to  be  proved  upon  the  trial,  as  such  agreement  could 
not  affect  the  rights  of  the  parties  under  the  recording  act.  If 
the  conclusion  arrived  at  is  correct,  then  the  various  offers  of 
evidence  made  by  defendant's  counsel  to  establish  the  agree- 
ment set  up  in  the  answer  were  immaterial,  and  if  proved 
would  not  affect  the  plaintiff's  claim. 

It  also  follows  that  there  was  no  error  either  in  the  conclu- 
sions arrived  at  by  the  referee  or  in  any  of  the  rulings  upon 
the  trial,  and  the  judgment  should  be  affirmed. 
•   All  concur,  except  Eapallo,  J.,  absent,  and  Finch,  J.,  not 
voting. 

Judgment  affirmed. 


596      Iif  THE  Matter  of  the  Petition  of  Mbbbiam.    [Mar., 


statement  of  case. 


In  the  Matter  of  the  Petition  of  Benjamin  W.  Messiah  to 
vacate  an  assessment. 

The  intent  of  the  provision  of  the  New  York  city  charter  of  1873  (§  91, 
chap.  885,  Laws  of  1878),  requiring  contracts  for  work  and  sapplies  to  be 
founded  on  sealed  proposals  and  given  to  the  lowest  bidders  was  to  re- 
quire a  submission  for  competition  of  every  important  item  of  a  contem- 
plated work. 

Where  in  the  advertisement  for  proposals  for  constructing  a  sewer  a 
price  was  fixed  for  rock  excavation  which  constituted  a  large  portion  of 
the  work,  held,  that  this  was  a  violation  of  the  charter,  and  that  an 
assessment  for  the  work  was  so  far  void. 

But  held  that  such  error  furnished  no  ground  for  vacating  the  whole  assess- 
ment ;  that  a  case  was  presented  for  a  deduction  of  the  objectionable  item 
as  authorized  by  the  act  of  1870  (§  27,  chap.  888,  Laws  of  1870). 

The  provision  of  said  act  of  1870,  allowing  the  modification  of  aseeesments 
by  making  such  deductions  was  not  repealed  by  the  act  of  1874  (Chap. 
812,  Laws  of  1874),  in  relation  to  taxes  and  assessments  in  said  dty. 

The  advertisement  and  the  contract  required  the  purchase  by  the  con- 
tractor from  the  dty  of  sewer  and  culvert  pipe  at  specified  prices;  said 
pipe  had  been  purchased  by  the  dty  under  contract  let  at  a  public  bidding 
and  was  furnished  by  the  city  at  the  contract-price.  Held,  that  this  pro- 
vision was  proper  and  lawful. 

It  seems  that  surveyors'  fees  are  properly  included  as  an  item  of  expense  of 
such  a  work.  . 

By  the  contract  the  right  was  reserved  to  the  commissioner  of  public 
works  to  increase  or  diminish  the  gross  length  of  the  sewers,  culverts 
and  drains,  the  number  of  basins  or  piles  or  the  amount  of  foundation 
plank,  or  any  other  item,  ffeld^  that  in  the  absence  of  proof  of  fraud, 
this  did  not  impair  the  validity  of  the  contract. 

The  onus  of  establishing  a  substantial  error  in  an  assessment  devolves 
upon  the  party  making  objection  thereto  and  must  be  proved  by  affirma- 
tive evidence. 

Accordingly  held,  that  an  objection  that  the  entire  cost  of  the  work  was 
assessed  when  no  more  than  one-half  thereof  was  assessable  upon  ad- 
jacent propei^y  under  the  act  of  1865  (§  8,  chap.  565,  Lawg  of  1865), 
could  not  be  entertained  in  the  absence  of  proof  of  what  was  the  entire^ 
cost  of  the  work  ;  that  it  could  not  be  presumed,  in  the  absence  of  evi- 
dence to  establish  it,  that  more  than  one-half  of  the  expense  was 
assessed. 

It  seems  that  said  act  of  1865  has  reference  to  the  laying  out  of  streets,  not 
to  the  construction  of  sewers. 

Also  Iield,  that  an  objection  that  the  assessment  was  illegal  because  made 
up  and  notice  published  by  three  of  the  assessors,  not  by  the  full  board, 
was  not  tenable  in  the  absence  of  proof  that  all  four  were  not  present 
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or  that  the  foarth  did  not  have  notice  of  the  meeting,  or  that  a  vacancy, 
which  had  heen  occasioned  hy  the  death  of  one  of  the  assessors,  had 
been  filled  at  the  time  of  -the  assessment. 
So,  also  held,  that  proof  that  a  member  of  the  board  of  revision  was  ab- 
sent did  not  sustain  the  objection  that  the  assessment  was  not  legally 
confirmed. 

(Argued  December  14, 1881 ;  decided  March  25,  1881.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Oourt,  in  the  first  judicial  department,  made  June  11, 1880, 
affirming  an  order  of  Special  Term  vacating  an  assessment 
upon  lands  of  the  petitioner  for  sewers  in  Boulevard  and 
other  streets  in  the  city  of  New  York. 

The  objections  raised  and  the  facts  pertinent  thereto  appear 
in  the  opinion. 

William  C.  Whitney  and  Hoscoe  Conhling  for  appellant. 
The  eflFect  of  stating  in  the  proposals  certain  prices  for  certain 
items  is  not  to  destroy  competition,  even  as  to  those  items,  but 
simply  to  transfer  it  to  those  items  which  are  directly  submitted 
to  competition.  {Matter  of  the  N.  Y.  ProtestaM  Epia,  School^ 
75  N.  Y.  324,  327.)  The  court  has  power  to  reduce  instead  of 
vacating  an  assessment  where  justice  is  satisfi^ed  by  a  reduction. 
(Chap.  883,  §  27,  Laws  of  1870;  Matter  of  McCormack,  10 
Abb.  Pr.  [N.  S.]  234 ;  Matter  of  O'Hare,  5  Hun,  287;  Mat- 
ter of  Ras^  id.  455 ;  Matter  of  The  Hebrew  Asylum^  10  id. 
112;  Matter  of  Treacey^  59  Barb.  525  ;  Matter  of  Eager,  46 
N.  Y.  100  ;  Matter  of  St.  JosepKd  Asylum,  69  id.  353 ;  Mat- 
ter of  Cra/in,  id.  460 ;  Matter  of  Hebrefw  Benevolent  Or- 
phan Asylum,  70  id.  476 ;  Matter  of  N,  Y.  Prot  E.  P, 
School,  75  id.  824  ;  Auchmuty^s  Case,  18  Hun,  326 ;  Matter  of 
'  Walter,  75  N.  Y.  864 ;  Matter  of  ScheU,  76  id.  432 ;  Matter 
of  Lord,  78  id.  109.)  There  is  no  ground  for  the  claim  that 
the  act  of  1870,  allowing  the  modification  of  assessments,  in 
place  of  wholly  vacating  them,  has  been  repealed  by  chapter 
812  of  the  Laws  of  1874.  {Matter  of  Roe,  5  Hun,  456 ;  MaU 
ter  of  Mead,  74  N.  Y.  216-221  ;  18  Hun,  849.)  The  burden 
is  on  the  petitioner  to  convince  the  court  that  a  repeal  was  in- 
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tended  ;  a  repeal  by  implication  never  being  favored  by  the 
courts.  {McNedy  v.  Woodruffs  1  Green,  852,  356 ;  Wil- 
Uama  v.  JPritcha/rd,  4  T.  E.  2 ;  People  ex  rd.  Kingslcmd  v. 
Palmery  52  N.  Y.  83  ;  Matter  of  Commissioners  Central 
Parky  50  id.  493 ;  Matter  of  EvergreenSy  47  id.  216.)  The 
intention  of  the  act  of  1874  -was  to  substitute  "  substantial 
error  "  in  place  of  "  legal  irregularity  "  as  the  ground  of  relief; 
not  to  declare  that  vacation  and  not  modification  should  be  ad- 
judged when  such  ground  should  be  made  out.  {Matter  of  Cram,y 
69  N.  T.  452,  459.)  A  subsequent  statute  effects  a  repeal, 
only  so  far  as  it  is  clearly  and  indisputably  contradictory  and 
contrary  to  the  former  act  in  the  very  matter,  and  where  the  re- 
pugnancy is  such  that  the  two  acts  cannot  be  reconciled.  {Fos- 
tei^s  Casey  11  Rep.  59 ;  Moore  v.  Ma/userty  6  Lans.  176 ;  Ely 
V.  Holtony  15  N.  T.  598.)  All  the  defects  alleged  against  the 
assessment  in  question  fall  within  the  enumeration  contained 
in  the  seventh  section  of  chapter  580  of  the  Laws  of  1872,  as 
well  as  within  the  same  section,  as  amended  by  chapter  313  of 
the  Laws  of  1874.  If  any  one  of  them,  therefore,  should  be 
deemed  to  exist  it  cannot  be  urged  in  this  proceeding  as  a 
ground  for  vacating  the  assessment.  {Matter  of  Ferdinand 
Mayery  50  N.  T.  505  ;  Matt^  of  Prot.  Epis.  Pub.  Schody  75 
id.  324 ;  Matter  of  Pet  of  Ind.  Sav.  JBanky  id.  388,  395.) 
The  legislature  has  power  to  ratify  an  invalid  municipal  con- 
tract. {Broum  v.  The  MayoTy  etCy  63  N.  T.  239 ;  People  v. 
The  Supervisors  of  Ulster y  34  id.  268  ;  Matter  of  Petition  of 
Em.  Ind.  Sav.  B%  75  id.  388,  394.)  The  errors  alleged  did 
not  constitute  "substantial  errors,"  so  as  to  be  grounds  for 
vacation  under  the  act  of  1S58,  as  amended  by  the  act,  chap. 
312,  Laws  of  1874,  {Matter  of  Prot.  E,  P.  Schooly  75  N.  Y. 
325;  MaMer  of  Second  Ave.  Meth.  E.  Churchy  6Q  id.  400; 
Matter  of  Em-  I'nd'  Sav.  B^Tcy  75  id.  389 ;  Morewood  v. 
Corporation  of  New  Yorhy  6  How.  Pr.  389.)  The  burden 
of  establishing  affirmatively  that  this  assessment  was 
made,  and  notice  of  the  making  thereof,  given  by  an  incom- 
plete board  of'  assessors  rested  upon  the  petitioner.  {Matter 
of  Hebrew  B.  0,  A.  Soc.y  70  N.  Y.  476,  479 ;  2  R,  S.«55, 
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§  27;  Doughty  v.  Hape^  3  Den.,  594  ;  S.  (7.,  id.  249 ;  Dmom^ 
ing  V.  Sugar ^  21  Wend.  178 ;  Dill,  on  Mun.  Corp.  §  221 ; 
jEb  parte  Bogers^  7  Cow.  526.)  If  .the  act  of  making 
the  assessment  and .  giving  the  notice  thereof  were  those  of 
three  assessors  only,  they  were  valid  and  sufficient.  (Laws  of 
1859,  chap.  302,  p.  683 ;  Downing  v.  Buga/r^  21  Wend.  182 ; 
Golemcm  v.  SluMwik,  5  T.  &  0.  34,  40,  41 ;  62  N.  *T.  348, 
360 ;  People  ex  rd.  Hen/ry  v.  Nostrand^  46  id.  375,  383 ; 
People  V.  MayoTy  ete.y  of  Syr&otMey  63  id.  291,  293 ;  People  r. 
Palmer y  52  id.  83  ;  Attorney- General  v.  i?at^,  2  Atkyns,  21.) 
Three  assessors  have  power  to  act  alone  where  there  \a  an  un- 
filled vacancy  in  the  board  caused  by  the  death  or  resignation 
or  removal  of  the  fourth.  (1  Edm.  321,  §  34 ;  Laws  1851, 
chap.  176,  §  8  ;  OUdersleeve  v.  £oa/rd  of  Educaiiony  Xl  Abb. 
Pr.  201-211.)  This  is  equally  true  with  respect  to  the  board 
of  revision.  (Laws  1873,  chap.  335,  §  89;  Downing  v. 
^i^ar,  21  Wend.  178;  Sargent  v.  WebsteTy  13  Mete.  497; 
I/me  V.  Brainerdy  30  Conn.  565 ;  Doughty  v.  Hopey  3  Den. 
598.)  The  expense  of  surveyor's  fees  was  properly  included 
in  the  assessment.  {MaMer  of  Bahcochy  23  How.  119 ;  Mat- 
ter of  Tappany  54  Barb.  225  ;  Matter  of  Eager y  46  N.  Y.  100.) 

James  A.  Deering  for  respondent.  The  work  was  not  con- 
tracted for  and  let  to  the  lowest  bidder  as  required  by  the  city 
charter  and  ordinances,  because  the  items  of  rock  excavation, 
foundation  plank  and  sewer  pipe  were  not  submitted  to  com- 
petition, but  a  price  arbitrarily  fixed  therefor  by  the  commis- 
sioner of  public  works.  (Laws  of  1873,  chap.  335,  §  91 ;  Re- 
vised Ordinances,  chap.  8 ;  Laws  of  1865,  chap.  381 ;  Matter 
of  Maham,y  Ct.  of  App,,  April,  1880 ;  Matter  of  Manhattan 
Sav.  Institutiony  Sept.  1880 ;  Ourtis  v.  Zeamtty  15  N.  Y.  247 ; 
Brady  v.  The  Mayory  20  id.  312 ;  State  v.  Pattersony  36  U. 
S.  L.,  7  Vroom,  159 ;  Chap.  187  of  the  Laws  of  1849,  §§  15,  21, 
22 ;  Chap.  383  of  the  Laws  of  1849  ;  The  Revised  Ordinances 
of  the  Common  Council,  1859,  arts.  5,  6,  §  42 ;  Laws  of  1870, 
chap.  137,  §  104 ;  Laws  of  1873,  chap.  335 ;  Pecple  ex  rd. 
Diwmore  v.  Croton  Bd.y  6  Abb.  Pr.  58 ;  People  ex  rel.  Cum- 
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mings  v.  Croton  Aq,  Bowrd^  26  Barb.  240;  Smith  v.  T?ie 
Mayor,  10  N.  Y.  508;  Green  v.  The  Mayor,  60  id.  303 ;  Mat- 
ter of  Em.  Ind,  £h.,  75  id.  388 ;  AppUhy  v.  The  Mayor,  15 
How.  Pr.  428 ;  Boneateel  v.  The  Mayor,  22  N.  Y.  162 ;  EUis 
V.  The  Mayor,  1  Daly,  ;  Matter  of  Newton,  57  How.  Pr.  500.) 
A  usage  which  is  a  plain  violation  of  law  can  liardlj  be  claimed 
to  be  the  proper  guide  for  the  interpretation  of  statutes.  (  Van 
Loon  V.  Lyons,  61  N.  Y.  22-25 ;  Fdlowa  v.  Mayor,  24  Sup. 
Ct.  249.)  The  fatt  that  it  wouM  be  difficult  and  expensive  to 
obtain  an  accurate  estimate  of  the  amount  of  rock  to  be  exca- 
vated before  inviting  proposals  would  not  constitute  a  legal 
excuse  for  a  failure  to  submit  the  rock  excavation  to  competition. 
{Smith  V.  Buffalo,  1  Sheld.  493 ;  Brady  v.  The  Mayor,  20 
N.  Y.  312 ;  Matter  of  Eager,  46  id.  100.)  The  option  reserved 
by  the  commissioner  of  public  works  to  increase  or  diminish 
the  amount  of  work  in  the  specifications  or  contract  is  fatal  to 
the  validity  of  the  contract  and  the  assessment.  ( Wells  v. 
Bumham,  20  Wis.  112 ;  Knedand  v.  Furl<mg,  id.  437.)  The 
three  assessors  who  made  up  the  assessment  and  advertised  it 
as  complete  and  open  for  inspection  did  not  constitute  the 
board  of  assessors.  (Laws  of  1859,  chap.  302 ;  People  v.  Nos- 
tram,  46  N.  Y.  375;  Doughty  v.  Hope,  3  Den.  598;  Matter 
of  Pahner,  31  How.  Pr.  42.)  The  action  of  the  board  of  re- 
vision and  correction  of  assessment  lists,  in  confirming  the 
assessment-list,  did  not  cure  or  obviate  this  error.  {Doughty 
V.  Hope,  3  Den.  598 ;  Hassa/n  v.  RochesUr,  67  N.  Y.  528 ; 
Chapman  v.  Brooklyn,  40  id.  372.  The  notice  given  by  them 
of  the  completion  of  the  list  did  not  conform  to  the  statute 
(Chap.  171,  Laws  of  1841).  (Blackwell  on  Tax  Titles,  118, 
223  ;  Adrimice  v.  McCafferty,  2  Robt.  153.)  The  assessment 
was  not  legally  confirmed.  The  action  of  the  comptroller  and 
corporation  counsel,  assuming  to  act  as  a  board  of  revision 
and  correction,  was  without  authority  of  law.  {Matter  cf  Tap- 
pan,  MS. ;  Palmer^s  Case,  1  Abb.  N.  S.  30.)  It  is  a  substan- 
tial ferror  that  there  was  included  with  the  cost  of  the  work  the 
sum  of  $6,747  for  surveyor's  fees.  {Matter  of  Roberts.  Sup. 
Ct.,  Gen.  T.,  March,  1880.)     The  errors  above  specified  in 
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the  proceedings  relative  to  the  asseBsments  are  substantially 
within  the  act  of  1874  (chap.  312),  for  which  the  assessment 
should  be  vacated  entirely.  {Matter  of  Ma/um^  Ct.  of  App., 
1880;  Matter  of  Mcmkattan  Sav,  Inst.^  Ct.  of  App.,  Sept. 
1880,  MS. ;  MaUer  of  Prot.  Ep.  P.  School,  75  N.  Y.  324; 
Matter  of  Emigramt  Ind,  Sav.  BTc.,  id.  388 ;  Matter  of  Sec- 
ond A^.  M.  Churchy  66  id.  395  ;  Matter  of  Oram,  69  id.  452 ; 
Matter  of  JSebfew  Asylum,  70  id.  476 ;  Matter  of  Hhme- 
lander,  68  id.  106 ;  Matter  of  Walter,  Ct.  of  Appeals,  75  id. 
354 ;  Matter  of  Cheseboroteffh,  78  id.  232.) 

Miller,  J.  The  principal  objection  urged  against  the  valid- 
ity of  the  assessment,  which  is  the  subject  of  review  upon  this 
appeal,  is  that  the  work  was  not  contracted  for  and  let  to  the 
lowest  bidder  as  required  by  the  charter  and  the  ordinances  of 
the  common  council  of  the  city  of  New  York -^  that  is,  that 
the  items  of  rock  excavation,  foundation  plank  and  sewer 
pipe  were  not  submitted  to  competition,  but  a  price  was  arbi- 
trarily fixed  therefor  by  the  commissioner  of  public  works. 
The  charter  of  the  city  requires  that  contracts  for  work  or  sup- 
plies, except  as  provided,  shall  be  made  under  such  regulations 
as  exist  or  shall  be  established  by  ordinances  of  the  common 
council,  and  shall  be  founded  on  sealed  proposals  and  given  to 
the  lowest  bidder.  (Session  Laws  of  1873,  chap.  335,  §  91.) 
The  ordinance  (chap.  8,  art.  2)  requires  "  that  supplies  and 
work  shall  be  furnished  by  contract ;  that  no  contract  shall  be 
made  until  proposals  are  advertised  for,"  and  that  they  "  sliall 
state  the  quantity  and  quality  of  the  supplies  or  the  nature  and 
extent,  as  near  as  possible,  of  the  work  required  "  (§§  15, 1 6, 17, 
tit.  2).  The  items  which  are  the  subject  of  complaint  were 
rock  excavations,  which  constituted  a  large  portion  of  the 
work  to  be  done,  and  the  foundation  plank,  for  each  of  which 
a  price  was  fixed,  and  the  sewer  pipe,  which  it  was  required 
should  be  purchased  and  received  of  the  commissioner  of  pub- 
lic works  at  prices  stated. 

The  statute  and  ordinance  passed  in  pursuance  of  the  same 
were  intended  to  establish  a  system  by  which  work  done  for 
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and  supplies  furnished  to  the  city  should  be  the  subject  of 
competition  and  allotted  to  ihe  lowest  bidder  for  the  same,  and 
a  substantial  compliance  with  these  requirements  is  essential 
to  carry  into  effect  the  object  of  these  regulations,  which  evi- 
dently were  adopted  to  prevent  a  wasteful  expenditure  of  the 
public  money  and  to  promote  economy  as  well  as  practical  con- 
venience in  the  administration  of  the  financial  affairs  of  the 
city.  The  statute  does  not  provide  specifically  as  to  the  terms 
of  the  contract,  and  the  ordinance  only  for  quality  and  quan- 
tity as  near  as  can  reasonably  be  furnished.  The  appellant's 
counsel  claims  that  all  that  is  required  is  that  the  entire  work 
as  a  unit  should  be  submitted  to  competition,  and  when  this 
is  done  in  good  faith  the  effect  of  stating  in  the  proposal  cer- 
tain prices  for  certain  items  is  Hot  to  destroy  competition  even 
as  to  them,  but  simply  to  transfer  it  to  such  items  which  are 
directly  submitted  to  competition,  and  it  is  urged  that  such  has 
been  the  uniform  practice  for  many  years  and  that  in  this  case 
especially  it  would  be  exceedingly  diflBcult  to  ascertain  before- 
hand the  quantity  of  rock  excavation,  which  constitutes  the 
largest  item  in  the  contract,  so  as  to  make  an  estimate  suflS- 
ciently  correct  to  carry  out  the  purpose  of  letting  the  contract 
to  the  lowest  bidder.  These  suggestions  are  not  without 
force,  and  while  there  is  strong  ground  for  claiming  that  when 
the  price  fixed  for  one  or  more  items  is  fair  and  reasonable 
and  there  is  no  evidence  of  fraud  or  extravagance,  and  the  quan- 
tity could  not  be  ascertained  without  a  considerable  expendi- 
ture of  money,  and  that  this  could  be  done  in  some  instances 
consistently  with  the  interests  of  the  public  in  view,  and  with 
the  statute  and  ordinances  we  are,  upon  the  whole,  of  the 
opinion  that,  to  carry  out  the  intention  of  the  law  to  award 
contracts  to  the  lowest  bidder,  it  is  requisite  that  the  quantity 
of  rock  excavation,  as  near  as  possible,  should  be  stated  in  the 
proposals,  and  that  fixing  the  price  for  the  same  was  in  disre- 
gard of  the  law  and  a  violation  of  the  statute  and  the  ordi- 
nance of  the  city  which  is  cited.  The  question  presented  is 
not  a  new  one  and  has  been  the  subject  of  consideration  in 
some  of  the  decisions  of  this  court  of  a  very  recent  date. 
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In  ike  Matter  of  the  Emigrant  cmd  Industrial  Savmga  Bamk 
(75  N.  Y.  888),  an  ordinance  of  the  common  council,  adopted 
by  a  three-fourths  vote  for  improving  a  street,  directed  that 
the  work  be  done  in  such  a  manner  as  the  commissioner  of 
pubKc  works  may  deem  expedient  and  for  the  best  interests  of 
the  city  and  property-holders,  and  the  work  was  done  by  day's 
work,  without  contract,  it  was  held  that  the  commissioner  had 
no  authority  to  cause  the  same  to  be  done  by  day's  work,  as 
the  improvement  fell  within  the  prohibition  of  section  91  of 
the  charter  of  1873,  and  the  assessment  was  invalid.  This 
decision  sustains  the  general  principle  that  all  work  where  there 
is  an  aggregate  expenditure  of  over  $1,000,  with  the  excep- 
tions provided  for,  must  be  awarded  to  the  lowest  bidder  after 
advertisement,  and  does  not  directly  involve  the  question 
whether  a  price  can  be  fixed  for  any  portion  of  the  same. 

In  the  Matter  of  Mahxm*  the  distinct  point  was  taken  that 
the  requirements  of  the  statutes  and  ordinances  were  not  com- 
plied with  as  the  work  included  rock  excavation  for  which  a 
price  waa  arbitrarily  fixed  by  the  commissioner  of  public  works 
that  was  not  submitted  to  public  competition.  The  assessment 
was  vacated  by  the  Supreme  Court  upon  this  ground  and  this 
decision  was  affirmed  in  this  court  after  a  distinct  presentation 
of  the  point,  no  opinion  being  written. 

In  the  Matter  of  the  Manhattan  Savings  Institution^  decided 
September  21,  1880,  the  same  question  arose,  and  on  appeal  to 
this  court  we  were  asked  to  reconsider  the  case  of  Mahan  upon 
the  ground  that  the  attention  of  the  court  had  not  been  called 
to  the  case  of  The  ^People  ex  rd.  Williams  v.  Dayton  (55  N. 
Y.  367).  The  decision  of  the  Supreme  Court  was  affirmed, 
the  opinion  citing  the  Mahan  Case  and  holding  that  it  must 
govern. 

The  principle  decided  in  DayUnCs  Ccbse^  to  wit,  that  the 
practical  construction  given  to  a  statute  by  the  legislature  is 
entitled  to  a  controlling  weight  in  its  interpretation,  was  also 
considered,  and  it  was  decided  that  it  had  no  application  where 
the  construction  was  given  by  the  party  whose  duty  it  was  to 
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obey  the  law.  If  these  decisions  are  to  stand  they  are  decisive 
upon  the  question  discussed  and  must  be  regarded  as  conclu- 
sive. 

It  is  urged  by  the  appellant's  counsel  that  the  Mohan 
Case  was  decided  upon  the  authority  of  JSrady  v.  MayoTy 
etc.,  of  New  York  (20  N.  T.  312),  and  the  ManAattof^ 
Scmngs  Institution  on  the  authority  of  the  ilahcun  Case, 
and  we  are  asked  to  reverse  those  recent  decisions  as  not 
resting  on  sufficient  authority  and  as  not  founded  upon 
any  sound  principle.  It  is  true  that  in  the  Mohan  Case, 
the  learned  judge  who  wrote  the  opinion  in  the  Supreme 
Court  cites  Bra^  v.  Tlie  Mayor  as  an  authority,  but  the 
decision  was  not  put  upon  the  latter  case  in  the  Supreme 
Court,  nor  was  this  the  case  upon  the  decision  of  the  appeal  in 
this  court.  If  these  adjudications  depended  upon  the  case  of 
Brady  v.  The  Mayor ^  they  could  not  be  upheld,  as  that  case 
was  not  disposed  of  upon  any  such  ground,  as  is  dear  by  the 
later  cases.  There,  bids  were  invited  for  grading  and  paving* 
a  street  upon  an  estimate  of  the  amount  of  work  and  materials 
required.  This  estimate  did  not  include  any  rock  excavation, 
although  bids  for  such  excavation,  if  any  should  be  needed, 
were  called  for.  The  plaintiff  bid  $25  a  yard  for  rock  excava- 
tion, which  constituted  most  of  the  work  actually  performed, 
and  this  was  manifestly  extravagant  and  far  beyond  its  real 
value.  The  contract  was  awarded  to  the  plaintiff  as  the  lowest 
bidder  upon  the  other  items  without  regard  to  the  price  bid 
for  this  item,  and  yet  this  price  was  inserted  in  the  contract. 
Ab  no  quantity  was  named  of  rock  excavation  it  could  not  be 
and  was  not  considered  in  comparing  plaintiff's  bid  with  the 
other  bids,  and  thus  this  part  was  entirely  withdrawn  from 
competition  and  the  lowest  bidder  could  not  and  was  not  ascer- 
tained, as  there  was  in  fact  no  lowest  bidder  for  the  whole 
work.  Here  no  bid  was  requested  for  rock  excavation,  the 
price  being  fixed.  The  case  cited,  therefore,  is  not  analogous. 
We  are  tlius  brought  to  the  conclusion  that  Brady  v.  The 
Mayor  is  not  an  authority  for  the  decision  of  the  later  cases 
which  have  been  cited,  and  that  they  rest  upon  the  ground 
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that  the  price  fixed  for  rock  excavation  being  fixed  by  the 
commissioner  and  being  a  material  and  important  part  of  the 
work,  it  was  withheld  from  competition  in  violation  of  the 
statute  and  the  ordinance  cited.  It  is  not  shown  in  this  case 
that  the  price  named  was  not  a  fair  one  or  that  any  injury  was 
inflicted  upon  the  lot-owners  by  the  naming  of  such  price,  but 
with  the  views  entertained  and  which  have  been  herein  ex- 
prjBSsed  the  conclusion  arrived  at  is  that  the  intention  of  the 
law-makers  was  to  enforce  a  submission  of  every  important 
item  for  competition,  naming  the  quantity  so  far  as  it  could  be 
reasonably  ascertained.  In  the  Matter  of  The  New  York 
Proiestcmt  BptscopcH  School  (75  N.  Y.  327),  some  remarks 
were  made  by  Church,  Ch.  J.,  which  evidently  tend  in  a  di- 
rection adverse  to  the  views  expressed  and  are  relied  upon 
by  the  appellant's  counsel.  As,  however,  the  distinct  point 
now  considered  did  not  arise  in  that  case,  they  are  not  sufficient 
to  overrule  the  recent  decisions  of  this  court  which  have  been 
examined.  In  view  of  the  authorities  which  have  been  con- 
sidered, we  are  of  the  opinion  that  the  question  discussed  must 
be  considered  as  ree  adjvdioata. 

While  there  was  error  in  establishing  a  price  for  rock  exca- 
vation in  accordance  with  the  foregoing  views,  we  think  it 
furnishes  no  ground  for  vacating  the  whole  assessment,  and  a 
case  is  presented  for  a  deduction  of  the  objectionable  item 
under  tiie  act  of  1870  (chap.  383,  §  27),  which  provided 
that  **  If  upon  the  hearing  of  proceedings  brought  pursuant  to 
the  act  known  as  chapter  888  of  the  Laws  of  1858,  entitled 
'  An  act  in  relation  to  frauds  in  assessments  for  local  improve- 
ments in  the  city  of  New  York,'  passed  April  17,  1858,  it 
shall  appear  that  the  alleged  fraud  or  irregularity  has  been 
committed  the  assessment  shall  be  vacated  or  modified  as  here- 
inafter provided.  If  upon  such  hearing  it  shall  appear  that  by 
reason  of  any  alleged  irregularity  the  expense  of  any  local  im- 
provement has  been  unlawfully  increased,  the  judge  may  order 
that  such  assessment  upon  the  lands  of  said  aggrieved  party  be 
modified  by  deducting  therefrom  such  sum  as  is  in  the  same  pro- 
portion to  such  assessments  a§  is  the  whole  amount  of  such 
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unlawful  increase  to  the  whole  amount  of  the  expense  of  such 
local  improvement."  The  section  cited  recognizes  the  doe- 
trine  that  some  part  of  an  assessment  may  be  sustained  where 
irregularity  or  invalidity  appears  as  to  others,  and  when  it  can 
be  ascertained,  the  portion  which  is  sound  and  just  may  be 
upheld  as  unaffected  by  that  which  is  invalid.  It  was  intended, 
no  doubt,  to  prevent  assessments  from  being  set  aside  for  slight 
and  trivial  causes  or  mere  irregularities  or  technical  defects 
alone,  and,  while  a  deduction  is  authorized,  it  should  only  be 
to  such  an  extent  as  is  just  and  equitable,  leaving  the  property 
benefited  to  bear  the  burden  of  that  which  was  legal  and  valid 
and  relieving  it  from  the  remainder.  {In  re  Mead^  74  N.  Y. 
216.)  A  deduction  of  the  amount  to  be  paid  for  such  excava- 
tion would  do  ample  justice  and  subserve  the  objects  of  the 
law. 

The  right  to  make  such  deduction  has  been  repeatedly  rec- 
ognized in  the  decisions  of  this  court,  and  in  numerous  cases 
assessments  have  been  reduced  or  a  rehearing  ordered,  as  the 
facts  warranted.  We  do  not  deem  it  necessary  to  examine  the 
authorities  in  detail  on  the  subject,  and  a  reference  to  them  will 
disclose  the  application  of  the  rule  stated.  {In  re  Lord^  78  N. 
Y.  109  ;  In  re  Schdl,  76  id.  432 ;  In  re  Walter,  75  id.  354 ; 
In  re  N.  Y.  P.  E.  Publio  School,  id.  824 ;  In  re  Hebrew  B. 
0.  Asylum,  70  id.  476  ;  In  re  Oram,  69  id.  460.)  The  act  of 
1870  {supra),  allowing  the  modification  of  assessments  instead 
of  vacating  them  entirely  has  not  been  repealed  by  chapter 
312  of  the  Laws  of  1874,  and  the  former  act  has  been  repeatedly 
recognized  in  some,  if  not  all,  of  the  cases  last  cited,  and  it  has 
been  regarded  and  assumed  to  be  in  full  force. 

In  regard  to  the  provision  in  the  contract  as  to  the  purchase 
of  sewer  and  culvert  pipe  from  the  city  at  specified  prices,  we 
think  it  was  not  liable  to  any  valid  objection.  In  carrying 
out  a  general  system  of  sewerage  in  a  large  city  it  is  very  evi- 
dent that  the  material  of  this  kind  of  property  should  be  of 
a  uniform  character,  and,  so  long  as  it  is  purchased  at  a  pub- 
lic bidding  at  reasonable  prices  and  by  contract,  there  can  be 
no  valid  ground  of  complaint  ^because  the  city  furnished  the 
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same  at  its  own  price.  Such  a  system  could  not*  but  operate 
advantageously  to  the  city  at  large  and  the  lot-owners  and 
there  was  neither  impropriety  nor  illegality  in  providing  for 
the  same  as  was  done  in  this  regard  in  contracts  made  for  work. 
Such  a  provision  requiring  the  contractor  to  take  certain  ma- 
terials of  the  city  is  also  sanctioned  by  law.  (Laws  of  1866, 
chap.  561,  p.  1193.) 

The  objection  that  the  expense  of  surveyors'  fees  was  im- 
properly included  in  the  assessments  is  not  stated  in  the  peti- 
tion and  therefore  is  not  now  available.  It  is  also,  we  think, 
without  merit  as  no  public  work  could  be  done  properly  with- 
out the  aid  of  surveyors  or  engineers,  and  the  expenses  in- 
curred for  such  services  should  be  assessed  upon  the  property 
which  is  to  be  affected  and  benefited  thereby.  {In  re  Eager^ 
46  K.  Y.  100;  In  re  Tappam.,  54  Barb.  225.)  The  method  of 
ascertaining  the  amount  is  not  shown  to  have  been  unjust  or 
unfair  and  we  are  unable  to  determine  from  the  record  that 
any  wrong  has  been  done  thereby  to  any  of  the  lot-owners  or  the 
public. 

Some  other  objections  are  urged  to  the  validity  of  the 
assessment  which  demand  consideration.  The .  reservation 
by  the  commissioner  of  the  right  to  increase  or  diminish 
the  gross  length  of  the  sewers,  culverts  and  drains,  the 
number  of  basins  or  piles,  or  the  amount  of  foundation 
plank  or  any  other  item  did  not  impair  the  validity  of  the 
contract.  It  did  not  withdraw  any  part  of  the  work  from 
competition  or  violate  any  municipal  ordinance,  and  it  is  not 
apparent  how  it  could  materially  affect  the  bidding  for  the 
work.  But  even  if  it  can  be  supposed  that  such  was  the 
case,  the  advantage  to  be  derived  from  the  reservation 
would  far  exceed  any  injury  which  might  have  accrued. 
While,  if  done  fraudulently,  it  might  vitiate  the  contract,  no 
reason  exists  why  it  should  produrce  any  such  effect  when  in- 
serted in  good  faith  and  no  injury  is  apparent.  The  statute 
does  not  prohibit  it,  and  therefore  it  is  not  to  be  assumed  with- 
out proof  that  the  commissioner  did  an  act  injurious  to  the 
city.     If  he  did,  or  was  actuated  by  a  coiTupt  motive,  it  might 
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Bcriouslj  affeipt  the  contract,  even  if  he  had  a  right  to  insert 
such  a  provision.  It  may  also  be  remarked  that  in  the  con- 
struction of  works  of  this  description  it  frequently  becomes 
necessary  to  make  changes  from  the  original  plan  which  cannot 
be  anticipated,  and  the  reservation  is  a  prudent  exercise  of  care 
and  vigilance  under  the  circumstances  of  the  case.  The  cases 
cited  by  the  respondents'  counsel  from  the  Supreme  Court  of 
Wisconsin  are  not  directly  in  point  or  controlling. 

It  is  also  insisted  that  it  was  unlawful  to  assess  the  entire 
cost  of  the  work  upon  the  adjacent  property ;  that  only  one- 
half  of  the  expense  was  assessable  under  section  8  of  chapter 
565  of  the  Laws  of  1865,  and  that  it  was  impossible  to  ascer- 
tain, from  the  engineer's  return  of  the  entire  work,  the  precise 
cost  of  all  tKe  work.  The  act  referred  to  appears  to  relate  to 
the  laying  out  of  streets  and  not  to  the  construction  of  sewers* 
,  (See  §§  1,  2,  3,  4  and  8.)  But  without  regard  to  any  other 
consideration,  it  is  a  sufficient  answer  to  the  objection  that  if 
more  than  half  of  the  cost  was  unlawfully  assessed  it  should  have 
been  proved,  and  it  is  not  to  be  presumed  without  evidence 
to  establish  such  a  fact.  The  burden  of  proof  is  on  the  peti- 
tioner to  show  that  the  assessment  exceeded  one-half  of  the 
expense,  and  the  city  was  not  bound  to  show  that  it  did  not. 
{In  re  Hebrew  Benevolent  Society^  70  JS".  T.  479.) 

The  point  made  that  the  three  assessors  who  made  up  the 
assessment  and  published  notice  thereof  did  not  constitute  a 
complete  board  of  assessors  is  not  established  ^  a  matter  of 
fact.  The  onus  of  establishing  a  substantial  error  devolves 
upon  the  party  making  the  objection,  and  the  petitioner  must 
prove  his  allegations  by  affirmative  evidence,  (/n  re  Ander- 
Sony  60  N.  Y.  457 ;  In  re  Sebrew  Ben.  Society^  supra;  Aster 
V.  The  Mayor,  62  N.  Y.  576.)  The  proof  here  did  not  show 
positively  that  all  four  of  the  assessors  were  not  present  at  a 
meeting  when  the  notice  was  signed  or  that  the  fourth  one  did 
not  have  notice  of  such  a  meeting.  The  act  of  the  three  was 
valid  if  the  vacancy  occasioned  by  the  death  of  one  of  ikesn 
had  remained  unfilled  when  the  assessment  was  made.  If  the 
vacancy  had  not  been  filled,  then  the  remaining  assessors,  who 
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were  a  majority,  had  express  power  to  act.  (Session  Laws  of 
1859,  chap.  302,  §  16 ;  People  ex  rel.  Howlett'  v.  Mayor  of 
Syracuse,  63  N^  Y.  291 ;  Colnum  v.  ShaUuck,  62  id.  360.) 
The  principle  is  well  settled  that  where  a  body  of  oflScers 
are  vested  with  authority  to  discharge  public  functions,  death, 
absence,  or  the  disability  of  one  of  them  does  not  deprive  the 
remainder  of  the  power,  provided  there  is  left  a  sufficient 
number  to  confer  together.  {Gilderaleeve  v.  Board  of  Educa- 
tion, 17  Abb.  Pr.  206-211.) 

We  discover  no  objection  to  the  form  of  the  notice  given  by 
the  assessors,  and  no  such  point  was  made  in  the  petition. 

The  objection  that  the  assessment  was  not  legally  confirmed 
is  also  without  merit.  A  majority  of  the  board  of  revision 
had  authority  to  act  by  virtue  of  chapter  335,  section  89,  of 
the  Laws  of  1873.  The  same  rule  applies  as  to  notice  in  the 
board  of  revision  as  it  does  with  respect  to  the  board  of  assess- 
ors. There  was  no  proof  that  the  recorder  was  not  notified, 
and  the  proof  of  his  absence  did  not  establish  that  fact,  as  it 
is  not  distinctly  shown  that  he  was  away  at  the  time  when 
the  assessments  were  acted  upon. 

The  learned  counsel  for  the  appellant  insists  that  if  any 
defect  exists  in  the  assessment  it  falls  within  the  enumeration 
contained' in  the  seventh  section  of  chapter  580  of  the  Laws  of 
1 872,  as  well  as  within  the  same  section  as  amended  by  chap- 
ter 313  of  the  Laws  of  1874,  and  therefore  cannot  be  urged  as 
a  ground  for  vacating  the  assessment  in  this  proceeding. 

As  we  have  arrived  at  the  conclusion  that,  in  accordance  with 
the  prior  decisions  of  tins  court,  the  omission  to  submit  the 
item  of  rock  excavation  to  competition  was  an  error  of  a  sub- 
stantial character,  it  is  not  required  to  discuss  at  length  the 
effect  of  the  various  provisions  of  the  statutes  referred  to.  It 
is  sufficient  to  remark  that  the  acts  cited  have  been  the  subject 
of  consideration,  and  the  interpretation  placed  upon  them, 
we  think,  should  be  followed.  It  has  been  held  that  they 
were  not  intended  to  sanction  or  cure  a  total  failure  to  com- 
ply with  a  mandatory  law  or  ordinance,  or  a  direct  violation 
of  its  most  important  provisions.  {Matter  of  Em.  Ind,  Sa/v. 
SicKELS  —  Vol  .  XXXIX.      .  77 


610    People  ex  rel.  v.  B'd  of  Assessors  of  Brooklyn,  f  Mar.« 


Statement  of  case. 


Bank,  75  N.  Y.  388 ;  Matter  of  P.  Epis.  Pub.  Schod,  id.  329.) 
According  to  the  decisions  last  cited,  the  defect  provided  for 
is  a  '* substantial  error"  within  the  meaning  of  the  law,  and, 
whatever  criticisms  might  be  indulged  were  the'  question  an 
original  one,  we  think  that  it  must  be  regarded  as  res  adjudi- 
caia.  It  may  also  be  remarked  that  by  chapter  654  of  the 
Laws  of  1880,  "An  act  relating  to  certain  assessments  for  local 
improvements  in  the  city  of  New  York,"  an  ample  remedy  is 
provided  for  reviewing  such  proceedings  and  obtaining  redress 
where  any  substantial  error  has  been  committed  or  substantial 
injustice  has  been  done ;  and  while  this  court  will  administer 
the  law  in  such  cases  with  a  due  regard  to  the  rights  of  the 
parties  and  in  accordance  with  well-settled  principles,  as  another 
tribunal  has  full  jurisdiction,  appeals  of  this  character  should 
not  be  encouraged. 

In  view  of  the  conclusion  arrived  at  the  order  of  the  Special 
and  of  the  General  Terms  must  be  affirmed  as  to  the  sewer 
pipe,  and  reversed  as  to  the  other  items,  and  a  new  hearing 
ordered  to  ascertain  the  amount  of  deduction  to  be  made  as  to 
such  items,  without  costs  to  either  party  upon  the  appeal  to  this 
court. 

All  concur,  except  Rapallo,  J.,  absent;  Folgeb,  Ch,  J., 
Andrews  and  Earl,  JJ.,  concur  in  result. 

Ordered  accordingly. 


The  People  ex  rel.  Henry  Sears,  Appellant,  v.  The  Board 
OF  Assessors  of  the  City  of  Brooklyn,  Eespondent. 

The  provision  of  the  Ni^tional  Quard  Act  of  1870  (§  253,  chap.  80,  Laws  of 
1870),  entitling  a  member  of  the  National  Guard  to  an  exemption  from 
the  aBsessed  val nation  of  his  property  to  the  amount  of  $1,000,  during 
the  period  of  his  military  service,  was  repealed  by  its  omission  from  the 
section  as  amended  in  1875  (§  59,  chap .  223,  Laws  of  1875). 

No  contract  relation  existed  between  the  State  and  a  member  of  the  Na- 
tional Qiiard  who  had  enlisted  prior  to  the  passage  of  the  repealing  act 
and  whose  term  of  service  had  not  then  expired,  which  would  prevent 
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it  from  taking  effect  as  to  him  ;  he  enlisted  subject  to  the  right  of  the 
State  at  any  time  to  modify  or  repeal  the  exemption,  and  upon  the  repeal 
his  right  to  the  exemption,  as  to  all  subsequent  assessments,  ceased. 

(Argued  March  15,  1881 ;  decided  March  25,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  July  18,  1879, 
affirming  an  order  of  Special  Term,  which  denied  a  motion  on 
the  part  of  the  relator  foi:  a  writ  of  mandamus  directed  to  the 
boai-d  of  assessors  of  the  city  of  Brooklyn,  commanding  them 
to  deduct  $1,000  from  the  assessed  valuation  of  the  relator^s 
property.     (Reported  below,  18  Hun,  386.)   . 

The  material  facts  are  stated  in  the  opinion. 

David  jK  Grwynne  for  appellant.  The  exemption,  from 
taxation  was  in  the  nature  of  a  contract  between  the  citizen 
and  the  State,  and  being  so,  was  protected  by  the  inhibition 
in  the  Constitution  of  the  United  States  which  forbids  the 
States  to  pass  laws  interfering  with  the  obligations  of  contracts. 
(Fonblanque's  Eq.  C.  1,  chap.  5,  §  2  ;  Chitty  on  Contracts,  28 ; 
Piqua  Bk.  v.  £noop,  16  How.  Pr.  38;  Ms  parte  Goodin,  18 
Alb.  L.  J.,  No.  22 ;  Washington  Un,  v.  Bouse,  8  Wall.  430 ; 
Fletcher  v.  Peck^  6  Cranch,  87,  127,  131 ;  New  Jersey  v. 
Wilson,  7  id.  164;  Thomson  v.  Bolton,  6  McLean,  387.)  It 
was  not  the  intention  of  the  legislature  by  the  act  of  1875,  to 
take  away  the  exemption  from  taxation.  {United  States  v. 
Heth,  3  Cranch  [U.  S.],  899 ;  United  States  v.  Hopkins,  22 
How.  299 ;  My  v.  Udton,  15  N.  Y.  595.)  Had  the  legislature 
intended  to  revive  this  tax  upon  the  property,  of  the  militia,  it 
should  have  stated  the  object  to  which  it  is  to  be  applied  and  dis- 
tinctly state  the  tax.  (Constitution,  of  State  of  New  York  ;  6 
R.-S.  89,  §§  20,  21 ;  Art.  7,  §  13,  Const.  N.  Y. ;  Mx  rel.  Hop. 
kins  V.  Board  of  Supervisors,  •52  N.  Y.  556.) 

William  C.  De  Witt  for  respondent.  Section  253  of  the 
Military  Code  of  1870,  under  which  the  relator  claims  exemp- 
tion, was,  in  so  far  as  such  exemption  is  concerned,  repealed  by 
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section  59  of  the  amendatory  act  passed  in  1875.  (1  Laws  of 
1870,  p.  282 ;  Laws  of  1875,  p.  213  ;  Moore  v.  Mausert  etal., 
49  N.  Y.  332.)  A  statutory  exemption  from  tax,  or  jury  duty, 
consequent  upon  military  services,  is  not  in  the  nature  of  a 
contract  or  vested  right  of  property  protected  by  tlie  Constitu- 
tion from  legislative  molestation.  {People  ex  rel.  Cunninff- 
ham  V.  Bcfper,  35  K  Y.  629.) 

Finch,  J.  The  relator  joined  the  National  Guard  of  the 
State  in  the  year  1874,  while  a  statute  was  in  force  which  pro- 
vided that  every  commissioned  officer,  non-commissioned  offi- 
cer, musician  and  private  belonging  to  that  organization  should 
be  exempt  ffom  jury  duty,  and  be  entitled  to  a  deduction  from 
the  assessed  valuation  of  his  real  and  personal  property  to  the 
amount  of  one  thousand  dollars  during  the  period  of  his  mili- 
tary service.  (Laws  of  1870,  ch.  80,  §  253.)  By  a  later  act, 
passed  during  the  relators  term  of  service,  the  act  of  1870  was 
amended,  and  the  section  referred  to  changed,  so  as  to  reduce 
the  period  of  future  enlistments  from  seven  years  to  five,  but 
leaving  existing  enlistments  to  run  for  their  full  original  term 
of  seven  years,  arid  omitting  entirely  the  tax  exemption.  Act- 
ing upon  this  amendment  (Laws  of  1875,  chap.  223,  §  59), 
the  assessors  of  the  city  of  Brooklyn  refused  to  allow  to  the 
relator  any  reduction  of  assessed  valuation  on  account  of  his 
performance  of  military  duty  for  the  years  from  1875  to  1878, 
both  inclusive,  whereupon  the  relator  applied  for  a  writ  of 
mandamus  to  compel  them  to  allow  his  claims  in  this  respect. 
The  writ  was  refused  and  the  propriety  of  such  refusal  is  the 
sole  question  presented  on  this  appeal. 

That  the  effect  of  the  amendment  of  1875  was  to  repeal  the 
exemption  appears  to  be  settled.  {Moore  v.  Mausert  49  N.  Y. 
332.)  It  was  there  held  in  substance  that  an  act  which  amends 
an  existing  statute  "  so  as  to  read  as  follows,"  thereupon  enact- 
ing a  new  and  substituted  provision,  repeals  all  of  the  former 
statute  omitted  from  the  act  as  amended.  That  is  the  case 
here.  The  exemption  given  by  the  act  of  1870  and  omitted 
from  the  amendatory  act  was  withdrawn  and  annulled  and 
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ceased  longer  to  exist.  The  exceptional  privilege  ceasing  to  be 
allowed  left  the  general  provisions  of  the  tax  laws  to  their 
normal  and  full  operation  upon  the  relator.  We  have  reflected 
upon  the  reasoning  by  which  the  learned  counsel  for  the  appel* 
lant  seeks  to  convince  us  that  such  a  result  was  not  intended 
by  the  amendment,  but  cannot  concur  in  his  construction  of 
the  act-  It  might  have  been  just,  and  possibly  wise,  to  have 
preserved  the  exemption  to  those  whoge  enlistment  preceded 
the  change,  and  who  were  held  for  their  full  term  of  seven 
years,  and  limited  the  withdrawal  of  the  exemption  to  the  new 
recruits  whose  term  of  service  was  for  tHe  shorter  period,  but 
the  legislature  did  not  do  it.  They  struck  down  and  struck 
out  the  exemption  entirely.  It  remained  for  nobody.  It  ceased 
wholly  and  entirely  to  have  any  existence,  and  became  as  if  it 
had  never  been  allowed.  It  is  impossible  to  construe  it  back 
into  the  statute  for  any  purpose,  or  to  benefit  anybody. 

The  further  argument  that  the  five  years  men  are  exempted 
fi'om  the  performance  of  jury  duty,  but  no  such  exemption  is 
expressly  given  to  the  seven  years  men,  and,  therefore,  we 
must  presume,  as  to  them,  that  the  old  statute  remained  in 
force,  is  founded  upon  a  misconception  of  the  act.  As  amended, 
it  in  terms  provides  that  all  members  of  the  National  Guard, 
entirely  irrespective  of  their  terms  of  sendee,  shall  be  exempt 
from  jury  duty  during  the  time  that  they  shall  perform  military 
service.  It  then  adds  the  further  provision,  applicable  both  tc> 
the  seven  years  and  the  five  years  men,  that  every  person  who 
shall  have  served  five  years  and  been  honorably  discharged 
shall,  forever  after,  be  exempt  from  jury  duty.  It  is  the 
actual  service  for  five  years,  not  the  period  of  enlistment,  which 
gives  the  right.  We  can  see  no  valid  reason  for  hesitating  to 
follow  the  rule  of  construction  heretofore  adopted,  which  de- 
termines that  the  amendatory  act  repealed  the  exemption. 

The  appellant's  further  claim,  that  the  right  of  the  relator, 
under  the  law  as  it  existed  at  the  date  of  his  enlistment,  was  a 
contract  between  him  and  the  State,  which  could  not  be  an- 
nulled without  a  violation  of  the  Federal  Constitution,  has  also 
been  ruled  adversely.     {People  ex  rel.  Cunningham  v.  Eoper^ 
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36  N.  Y.  629.)  The  grounds  of  that  decision  were  so  fully 
stated 'and  its  propriety  so  thoroughly  vindicated  in  the  case 
cited  as  to  make  further  discussion  superfluous.  It  went  upon 
the  ground  that  the  services  of  the  relator  in  the  militia  were 
such  as  the  State  might  have  commanded ;  that  no  contract 
relation  was  established ;  that  the  members  of  the*  National 
Guard  joined  its  ranks  subject  to  the  right  of  the  State  at  any 
time  to  modify  or  repeal  the  exemption ;  and  that  its  aDow- 
ance  was  merely  an  act  of  general  legislation  subject  at  any 
time  to  be  reversed  or  changed  when  the  welfare  of  the  people 
seemed  to  require  such  action.  We  see  no  just  reason  to  ques- 
tion the  correctness  of  the  decision,  and  deem  it  applicable  to 
and  decisive  of  the  present  case. 

Nor  do  we  see  any  basis  for  the  contention  that  the  taxes  of 
1875  and  1876  should  have  been  allowed  in  any  event.  No 
such  question  was  presented  to  the  assessors  or  to  the  Special 
Term  in  the  moving  aflidavits.  That  the  taxes  for  1876  had 
been  "  settled  upon  "  before  the  passage  of  the  amendatory  act, 
did  not  alter  the  duty  of  the  assessors  in  making  their  assess- 
ment. When  they  acted  the  exemption  was  gone,  and  they 
had  no  other  duty  to  do  than  obey  the  law  then  in  force. 

Some  other  questions  were  raised  on  the  appeal  but  not  such 
as  to  require  discussion. 

The  order  of  the  General  Term  should  be  affirmed,  with 
costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Order  affirmed. 


Charles  W.  Blossom  et  aL,  Appellants,  v.  Llewellyn  G. 
EsTES,.  Respondent. 

The  right  to  an  attachment  having  been  conferred  by  statute  is  limited  hy 
its  provisions. 

Under  the  provisions  of  the  Code  of  Procedure  (§  227),*  as  amended  by  sec- 
tion 6,  chapter  723,  Laws  of  1866,  declaring  that  for  the  purposes  of  an 

*See  section  888,  Code  of  Civil  Procedure. 
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attacbment  an  action  shall  be  deemed  commenced  when  the  summons  is 
issued,  provided  that  personal  service  thereof  shall  be  made  or  publica- 
tion commenced  within'  thirty  da^rs,  the  vitality  of  an  attachment  de- 
pended upon  compliance  with  the  terms  of  the  proviso  ;  and,  upon 
omission  so  to  do,  the  jurisdiction  which  attached  on  granting  the  war- 
rant ceased. 

An  attachment  reudered  void  by  failure  to  serve  or  publish  summons 
within  the  time  specified  was*  not  revived  and  validated  by  the  appear- 
ance of  the  defendant  in  the  action. 

An  order  vacating  an  attachment  because  of  such  failure,  as  it  involves 
simply  a  question  of  jurisdiction,  is  reviewable  here. 

(Argued  March  15, 1881 ;  decided  March  25. 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oonrt,  in  the  first  judicial  department,  made  September  10, 
1880,  reversing  an  order  of  -Special  Term  which  denied  a 
motion  to  vacate  an  attachment,  and  granting  the  motion  for 
the  reason,  as  stated  in  the  order,  "  that  the  summons  was  not 
personally  served,  nor  was  the  publication  thereof  commenced, 
within  thirty  days  from  the  issuing  of  said  warrant"  (Ee- 
ported  below,  22  Hun,  472.) 

Samicel  Sand  for  appellants.  This  order  is  appealable. 
{Ins.  Co.  V.  Stevens,  63  N.  Y.  331 ;  Trdcey  v.  Altmeyer,  46 
id.  599.)  Even  if  the  summons  was  not  published  and  was 
not  personally  served  within  thirty  days  after  the  granting  of 
the  warrant,  stUl  the  order  made  at  Special  Term  denying 
motion  to  vacate  was  correct.  (Code  of  Procedure,  §  139 ; 
Oere  v.  Guvdlach^  •  57  Barb.  13,  17.)  The  court,  had  juris- 
diction from  the  time  of  the  granting  of  the  attachment, 
and  the  failure  to  commence  the  publication  of  the  sum- 
mons, or  to  serve  the  defendant  personally,  within  thirty  days 
from  that  time,  did  not  oust  the  jurisdiction  already  acquired 
and  does  not  go  to  the  question  of  jurisdiction,  but  is  an  irregu- 
larity merely.  {Gere  v.  Oundlack^  57  Barb.  13,  17;  Sim^- 
son  v.  Burch,  4  Hun,  315 ;  Buckhardt  v.  Sanford,  7  How. 
329;  6  id.  47;  Carson  v.  BaU,  40  Barb.  45^;  BarOettv. 
Spicevy  75  K  Y.  528 ;  Fennoyer  v.  J!fef,  5  Otto,  714;  Conk- 
ling's  Admiralty,  491.)      The  motion  could  not  be  granted 
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because  the  irregularity  complained  of  is  not  pointed  out  or 
specified  in  the  notice  of  motion.  (Supreme  Ct.  Rule  46, 
1871 ;  Barker  v.  Cook,  40  Barb.  254 ;  Perkins  v.  Mead,  22 
How.  476 ;  Selover  v.  Forbes,  id.  477.;  People  v.  Kennie,  2 
Hun,  346 ;  Lewis  v.  Oraham,  16  Abb.  126.)  Defendant's 
appearance  had  the  effect  to  cure  the  irregularity.  {Piodey  v. 
Winchell,  7  Cow.  365 ;  Dix  v.  Palmer,  5  How.  233 ;  Baxter 
V.  Arnold,  9  id.  445 ;  Webb  v.  MoU,  6  id.  439 ;  Spragv^  v. 
Irwin,  27  How.  51 ;  Hyde  v.  Patterson,  1  Abb.  248.)  The 
defendant's  delay  in  making  his  motion  to  vacate  for  a  period 
of  more  than  ten  years  was  such  laches  as  operates  to  cure  as  a 
waiver  of  the  irregularities  in  the  method  of  proceeding. 
{Lawrence  v.  Jones,  15  Abb.  110 ;  Ma/rtin  v.  LotU  4  id.  365 ; 
McEvers  v.  Marlder,  1  Johns.  Cas.  24:8 ;  Ifichols  v.  Nichols, 
10  Wend.  560 ;  Patterson  v.  Graves,  11  How.  91;  Jones  v. 
Slate  Co,,  16  id.  129;  Ready  \.  Wilson,  9  id.  34;  Woody. 
Anthony,  id.  78.)  For  defects  or  irregularities  not  affecting 
the  jurisdiction  of  the  court  the  remedy  is  given  to  the  party- 
alone,  and  third  parties  are  not  entitled  to  have  the  attachment 
set  aside.  (Jacobs  v.  Ilogan,  15  Hun,  197 ;  Oere  v.  Ghindldch, 
67  Barb.  13,  17;  Simpson  v.  Burch,  4  Hun,  315 ;  Matter  of 
Oriswold,  13  Barb.  412.) 

Z.  JI.  Arnold,  Jr,,  for  respondent.  Failure  to  serve  or 
publish  the  summons  within  thirty  days  after  the  warrant  was 
issued  constituted  a  jurisdictional  defect  which  invalidated 
the  attachment.  {Taylor  v.  Troncosco,76  N.Y.  599;  Mo- 
Jarietta  v.  Laenz,  10  Weekly  Dig.  61;  §  227  of  the  old 
Code,  as  amended  by  the  Laws  of  1866,  chap.  824,  §  7;  new 
Code,  §  638;  old  Code,  §  139  ;  new  Code,  §  416  ;  Wqpple  v. 
Goble,  53  Barb.  617;  ITelly  v.  Countryman,  15  Him,  97; 
Taddiken  v.  CantrelZ,  1  id.  710 ;  Gere  v.  GunMach,  5T  Barb- 
13;  Simpson  v.  Burch,  4  Hun,  316.)  The  allegations  of  the 
appellants  that  the  motion  was  made  on  behalf  of  his  assignees 
is  a  mistake.  But  the  point  is  immaterial,  as  the  assignees 
now  have    the  same  right  as  the  respondent    to  make  the 
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motion.     (New  Code,  §  682 ;  Taylor  v.  Trmicosco^  76  N.  Y. 
599 ;  Steuben  Co.  B'k  v.  Alberger,  78  N.  Y.  252.) 

Danfokth,  J.  The*  attaxjlimeat  was  granted  under  the  Code 
of  Procedure,  upon  the  ground  that  the  defendant  was  a  non- 
resident (§  227).  It  has  been  vacated  for  the  reason  that  the 
summons  was  not^ersonally  served  or  the  publication  thereof 
commenced  within  thirty  days  from  the  issuing  of  the  warrant. 
Thus  the  decision  did  not  relate  to  the  rights  of  the  parties  as 
between  themselves,  nor  involve  the  exercise  of  discretion  by 
the  court,  but  its  power  merely.  The  question,  therefore,  is 
one  of  jurisdiction  and  is  properly  before  us  for  review  ;  and 
as  the  right  to  this  process  was  conferred  by  statute  and  is 
limited  by  its  provisions,  the  plaintiffs  must  bring  the  case 
within  its  authority  and  show  that  their  proceedings  conformed 
to  it.  Thus  an  attachment  can  issue  only  "  in  an  action,"  and 
as  under  the  original  Code  (Laws  of  1848,  chap.  379,  tit.  V., 
§  106),  there  could  be  no  action  until  after  the  actual  service  of 
a  summons.  The  attachment  afterward  provided  for  (Laws 
of  1849,  chap.  438,  §  227),  was  of  no  avail  against  a  non-resi- 
dent unless  he  could  be  found  within  the  State.  {Kerr  v. 
Mounts  28  N.  Y.  659.)  The  difficulty  suggested  bj  this  result 
was  remedied  in  1866  (Laws  of  1866,  chap.  723,  §  6),  when  it 
was  declared  that  for  the  purpose  of  an  attachment  '*  an  action 
shall  be  deemed  commenced  when  the  summons  is  issued,  pro- 
vided, however,  that  personal  service  of  such  sunnnons  shall 
be  made  or  publication  thereof  commenced  within  thirty  days." 
Here  is  a  plain  condition,  on  which  tbe  vitality  of  the  attach- 
ment depended;  and  it  has  not  been  complied  with.  It  was 
good  when  issued,  but  remained  so  for  thirty  days  only,  unless 
within  that  time  one  or  the  other  of  the  two  steps  was  taken. 
The  plaintiffs,  however,  neither  served  the  summons  personally 
nor  by  publication.  At  the  end  of  that  time  the  statutory  bar 
fell,  and  with  it  the  attachment.  The  jurisdiction  which  at- 
tached upon  allowance  of  the  warrant  ceased,  and  as  to  that  pro- 
ceeding it  was  as  if  the  statute  had  been  repealed.  Tliis  conse- 
quence necessarily  follows  the  omission  to  comply  with  the 
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terms  of  the  proviso.  When  cliallenged  by  this  motion  to 
uphold  the  attachment,  it  was  part  of  the  plaintiffs'  case  to 
show  the  issuing  of  a  summons,  and  that  thirty  days  therefrom 
had  not  elapsed,  or  that  within  thirty  days  one  of  the  conditions 
had  been  performed ;  failing  in  that,  they  were  no  better  off 
than  if  the  statute  had  not  been  passed. 

Nor  does  section  139,  upon  which  the  appellants'  counsel  relies, 
go  further.  Tlie  effect  there  given  to  the  allowance  of  the  pro- 
visional remedy  is  qualified  in  like  manner  by  the  proviso  or 
condition  to  which  I  have  adverted.  The  sections  may  be  read 
together  and  both  stand.  They  are  satisfied  by  a  construction 
which  treats  the  action  as  existing  for  the  purpose  of  supporting 
the  attachment  during  the  time  specified,  liable  to  be  continued 
upon  defined  terms,  but  ending  by  lapse  of  time  i£  those  terms 
are  not  complied  with,  and,  therefore,  incapable  of  supporting 
any  further  proceedings.  The  same  result  was  reached  by  the 
General  Term  of  the  seventh  district  in  Waffle  v.  Gdble  (53 
Barb.  517),  decided  June,  1868,  after  a  careful  examination 
by  a  very  learned  court,  and  the  decision  then  made  has  been 
repeatedly  followed  {Taddiken  v.  CantreU^  1  Hun,  710; 
Kelly  V.  Countryman^  15  id.  97) ;  and  to  the  same  effect  upon 
a  statute  not  dissimilar  are  Taylor  v.  Troncoso  (76  N.  Y.  599)^ 
and  Mqjarrieta  v.  Saenz  (80  id.  548).  The  appellants  cite 
Gere  v.  Gundlach  (57  Barb.  13),  and  Simpson  v.  Burch  (4: 
Him,  315.)  In  the  first  of  these.  Waffle  v.  Gdble  {supra)  was 
not  referred  to,  and  neither  of  them  is  necessarily  in  conflict 
with  the  views  there  expressed.  The  doctrine  upon  which  the 
court  below  placed  its  decision  stands  upon  the  plain  reading 
of  the  statute,  and  is  so  well  sustained  by  authority  that  it 
should  be  considered  settled. 

The  other  questions  argued  for  the  appellants  relate  to  mat- 
ters of  irregularity  or  laches,  or  the  character  in  which  the  de- 
fendant brought  the  motion  before  the  court,  and  if  at  any 
time  important,  are  not  so  in  this  appeal. 

The  order  appealed  from  should,  therefore,  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Order  affirmed. 
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In  the  Matter  of  the  Petition  of  S.  Van  Eenbselaer 
Cbuger,  to  vacate  an  assessment. 

An  omission  to  award  damans  as  prescribed  by  the  act  of  1853  (§  3,  chap. 
52,  Laws  of  1852),  for  injuries  sustained  bj  reason  of  a  change  of  the 
grade  of  a  street  in  the  city  of  New  York,  is  not  a  "  substantial  error  "  in 
an  assessment  for  the  work  within  the  meaning  of  the  act  (chap.  888, 
Laws  of  1858,  as  amended  by  chap.  813,  Laws  of  1874),  authorizing  the 
vacating  of  assessments  for  such  errors. 

An  objection  that  the  assessors  acted  on  an  erroneous  principle  in  making 
the  assessment  is  not  tenable ;  it  is  a  matter  of  judgment  on  their  part 
and  an  error,  if  any,  is  not  an  error  in  the  proceedings  and  is  not  a  sub- 
ject for  review  under  the  statute. 

So,  also,  an  objection  that  the  area  of  assessment  for  benefit  was  too  small 
is  untenable,  as  that  matter  is  committed  to  the  assessors  and  the  board 
of  revision,  and  the  exercise  of  their  discretion  in  this  respect  cannot  be 
reviewed  on  such  motion. 

(Argued  March  15, 1881 ;  decided  March  25, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  7, 1879, 
afiirmjng  an  order  of  Special  Term,  which  denied  a  motion  to 
vacate  an  assessment  upon  certain  lots  of  the  petitioner,  for 
regulating,  etc.,  Eighth  avenue,  in  the  city  of  New  York. 

The  grounds  of  the  motion  appear  in  the  opinion. 

WiU  Man  for  appellant.  The  omission  to  award  damages 
for  injuries  sustained  by  reason  of  the  change  of  grade  was  a 
substantial  error  for  which  the  assessment  should  be  vacated. 
(Laws  of  1852,  chap.  52,  §  3,  p.  47 ;  People  v.  Green,  64  N. 
Y.  606 ;  ^People  ex  rel,  DoyU  v.  Green,  3  Ilun,  755 ;  Matter 
of  Anderson,  60  N.  Y.  457.) 

X  A.  Beall  for  respondent.  An  objection  to  the  principle 
of  the  assessment  cannot  be  raised  in  a  proceeding  brought 
under  chapter  338  of  the  Laws  of  1858.  {Matter  of  Eager, 
46  N.  Y.  109.)  The  board  of  assessors  are  the  sole  judges  as 
to  the  area  of  assessment,  and  the  court  will  not  review  their 
discretion  in  this  respect.    {Matter  of  Church  St.,  49  Barb. 
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455.)  The  failure  to  make  an  award  to  the  petitioner  for  dam- 
ages alleged  to  have  been  sustained  by  him  by  reason  of  the 
change  af  grade  could  not  be  regarded  as  "  a  f rand  or  substan- 
tial error  in  the  proceedings  relative  "  to  the  assessment  for 
benefit.  {People  exrel.  Tytler  v.  Cheen,  64  K  Y.  607.)  The 
petitioner  was  not  entitled  to  an  award  of  damages.  (Laws  of 
1852,  chap.  52 ;  53  How.  280,  281,  284-5.) 

Finch,  J.  The  petitioner  moved  at  Special  Term  to  vacate 
an  assessment  imposed  upon  his  property  for  regulating,  grad- 
ing, etc.,  the  Eigtith  avenue,  in  the  city  of  New  York,  from 
Fifty-ninth  to  One  Hundred  and  Twenty-second  street.  The 
grounds  of  substantial  error  alleged  were  that  no  award  was 
made  for  the  damage  done  to  his  lots  by  the  change  of  grade ; 
that  the  board  of  assessors  wrongly  apportioned  the  assess- 
ment for  benefit  since  they  made  no  difference  between  lots 
where  the  grade  was  raised  eighteen  feet  or  more  and  those 
where  it  was  raised  but  a  few  inchea  ;  and  that  the  area  of 
benefit  subjected  to  assessment  was  too  narrow,  and  should 
have  included  property  north  of  One  Hundred  and  Twenty- 
second  street.  We  do  not  think  any  of  these  objections  were 
sufficient  to  justify  the  courts  in  vacating  the  assessment,  for 
reasons  which  may  be  briefly  stated. 

1.  The  omission  to  award  damages  to  the  petitioner  for  in- 
jury done  to  his  property  by  the  change  of  grade  was  not  a 
substantial  error  in  the  assessment.  The  act  of  1858,  as 
amended  by  that  of  1874,  provides  that,  "  if  in  the  proceed- 
ings relative  to  any  assessment  or  assessments  for  local  im- 
provements in  the  city  of  New  York,  or  in  the  proceedings  to 
collect  the  same,  any  fraud  or  substantial  error  shall  be  alleged 
to  have  been  committed,"  steps  may  be  taken  to  vacate  the 
assessment.  The  petitioner's  claim  for  damages  arises,  if  at 
all,  under  the  provisions  of  the  act  of  1852,  relating  to 
changes  of  grade.  The  third  section  of  that  act  requires 
an  estimate  to  be  made  of  the  loss  and  damage  to  each 
owner  by  reason  of  the  change  of  grade,  and  directs  that  the 
amount  of  the  award  therefor  shall  be  included  in  the  expen- 
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ses  of  the  assessmeut.  The  fourth  section  provides  that  the 
award  is  to  .be  paid  by  the  city  within  four  months  after  the 
confirmation  of  the  assessment.  The  omission  to  make  such 
award  cannot  be  properly  called  a  substantial  error  in  making 
the  assessment.  Notwithstanding  such  omission  the  assessment 
itself  may  be  entirely  regular  and  accurate.  The  petitioner 
is  not  harmed  or  aggrieved  by  the  assessment.  It  is  by  an 
omission  back  of  that  and  which  preceded  it.  His  right  to 
damages  is  not  affected  by  it.  There  is  no  necessity  of  vacat- 
ing it  to  enable  the  petitioner  to  secure  his  rights.  {People  ex 
rel  Myers  v.  B'd  of  Aasesaors  of  N.  Y.,  53  How.  280.)  To 
hold  otherwise  would  produce  a  very  anomalous  result.  If 
damages  had  been  awarded  to  the  petitioner,  the  expenses  of 
the  assessment,  and  his  proportionate  part  thereof,  would  have 
been  increased,  and  practically  he  stands  here  complaining 
that  the  assessment  against  him  was  not  large  enough,  and, 
tllerefore,  should  be  vacated  entirely.  If  the  assessors  unlaw- 
fully refused  to  award  him  damages,  he  had  his  remedy.  Their 
action  could  have  been  compelled.  But  the  remedy  was  not  by 
an  attack  upon  an  assessment,  which  had  no  fault  except  that 
a  possible  item  of  expense  was  omitted. 

2.  The  objection  to  the  principle  upon  which  the  assessors 
acted  in  making  their  assessments  for  benefit  is  equally  un- 
availing. {Matter  of  Eager ^  46  N.  Y.  109.)  The  conclusion 
reached  by  them  was  a  matter  of  judgment  on  their  part.  It 
was  their  duty  to  judge.  They  had  opportunity  to  examine 
personally.  Elements  went  to  the  formation  of  their  conclu- 
sions, which  cannot  be  placed  before  us.  "We  cannot  say  their 
determination  was  erroneous,  even  if  it  was  exposed  fully  to 
our  review.  To  criticise  the  results  of  their  judgment  would 
practically  require  that  we  should  ourselves  try  every  question 
of  value  and  of  benefit,  and  that  too  upon  evidence  different 
from  that  before  the  assessors.  Their  error  of  judgment,  if  in 
fact  it  existed,  was  not  an  error  in  the  proceedings,  and  not  the 
subject  of  our  review  under  the  statute. 

3.  A  similar  answer  disposes  of  the  objection  that  the  area 
of  the  assessment  for  benefit  was  too  small.  The  law  com- 
mitted that  question  to  the  assessors  and  the  board  of  revision. 
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Tliey  acted  upon  such  knowledge  and  observation  as  they  had, 
and  such  proof  as  was  presented.  They  had  a  ^discretion  to 
exercise  in  this  respect  which  we  cannot  review.  The  peti- 
tioner is  in  substance  asking  us  to  substitute  the  opinion  and 
judgment  of  his  witnesses  as  to  the  area  of  benefit,  for  that 
of  the  officers  to  whom  it  was  committed  by  the  statute. 
{Matter  of  Church  street,  40  Barb.  455.) 

For  these  reasons  we  are  of  opinion  tliat  the  petitioners 
motion  was  properly  denied. 

The  order  of  General  Term  should  be  affirmed,  with  costs. 

All  concur,  except  Bapallo,  J.,  absent. 

Order  affirmed. 


Horace  Ingersoll,  Appellant,  v.  John  W.  Mangam.    John 
J.  CoGEfi,  Purchaser,  Respondent. 

Under  the  Code  of  Civil  Procedure  (§  426),  to  constitute  a  personal  service 
of  a  summons  upon  a  defendant  who  is  an  infant  under  the  age  of  four- 
teen, there  must  be  a  delivery  of  a  copy  of  the  summons,  within  the  State, 
both  to  the  infant  and  to  his  father,  mother,  guardian  or  other  person 
specified ;  service  on  the  infant  alone,  or  upon  one  of  the  persons  sped- . 
fied,  is  not  sufficient. 

A  guardian  ad  litem  can  only  be  regularly  appointed  for  such  a  defendant 
after  service  of  summonaL  personally  or  by  the  substituted  mode  of  serv- 
ice  prescribed. 

An  appearance,  therefore,  by  one  appointed  guardian  ad  litem  for  an  infant 
defendant  who  has  not  been  served  with  summons  Is  not  a  voluntaiy 
appearance  of  the  defendant  within  the  meaning  of  the  provision  of  the 
Code  (§  424)  which  provides  that  such  an  appearance  shall  be  equivalent 
to  personal  service  of  the  summons. 

In  an  action  to  foreclose  a  mortgage,  one  of  the  defendants,  who  owned  an 
interest  in  the  mortgaged  premises,  was  an  infant  under  the  age  of  four- 
teen ;  he  resided  with  his  mother  in  New  Jersey.  The  summons  was  not 
served  upon  him,  either  personally  or  by  publication,  but  was  personally 
served  upon  his  mother,  in  this  State,  who,  after  such  service,  upon  her 
own  application,  was  by  order  appointed  a  guardian  ad  litem,  with  author- 
ity to  appear  and  defend  in  behalf  of  the  infant,  and  she  appeared  and 
put  in  a  general  answer.  Upon  application  to  compel  a  purchaser  at  the 
sale  under  the  judgment  to  complete  his  purchase,  held,  that  the  court 
had  no  jurisdiction  oyer  the  infant  defendant  to  appoint  a  guardian  ad 
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litem,  as  said  defendant  had  not  been  brought  in,  and  the  action  had  not 
been  commenced  as  against  him  (Code,  §  416) ;  that  an  appearance  by 
the  guardian  was  not  an  appearance  bj  the  infant ;  that  the  judgment, 
therefore,  was  not  binding  upon  him,  the  sale  under  it  did  not  convej  a 
good  title,  and  the  motion  was  properly  denied. 
Gotendarfv.  Qoldschmidi  (83  N.  Y.  110),  distinguished. 

(Argued  March  15,  1881 ;  decided  March  25, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  February  15, 
1881,  reversing  an  order  of  Special  Term  which  required  John 
J.  Coger,  a  purchaser  upon  sale  under  judgment  herein,  to 
complete  his  purchase.     (Reported  below,  24:  Hun,  202.) 

This  action  was  brought  to  foreclose  a  mortgage.  Judgment 
of  foreclosure  and  sale  was  perfected,  and  upon  the  sale  said 
Coger  became  the  purchaser,  but  refused  to  complete  his  pur- 
chase. The  ground  of  the  refusal  and  the  facts  pertinent 
thereto  appear  in  the  opinion. 

John  B.  Perry  for  appellant.  The  claim  that  a  guardian 
ad  litem  could  not  be  appointed  without  service  of  a  summons 
upon  the  infant  is  untenable,  and  failure  to  make  such  service 
was  not  error,  either  as  to  jurisdiction  or  practice.  {Croghwrh 
V.  Livingston^  17  N.  Y.  223 ;  Glover  v.  Eawes^  19  Abb.  Pr. 
161 ;  Dishrow  v.  Folger^  5  id.  53;  Yariom  v.  Stevens^  2  Duer, 
635  ;  Bouvier's  Law  Diet.,  title  Guardian  ad  litem ;  Tyler 
on  Infancy,  206 ;  Grant  v.  Van  Schoonhovenj  9  Paige,  255  ; 
Code,  §  426.)  If  an  infant  defendant  is  over  fourteen  he  has 
the  right  to  petition,  though  not  served,  being  sui  jxcris  as  to 
service ;  and  jurisdiction  is  complete  when  the  guardian  so  ap- 
pointed puts  in  an  answer  on  behalf  of  the  infant.  (2  Crary's 
Special  Proceedings,  1869,  p.  110,  note  a/  Disbrow  v.  Folger^ 
5  Abb.  Pr.  53 ;  Varia/n  v.  Stevens^  2  Duer,  635  ;  Althome  v. 
Radde^  3  Bosw.  410 ;  Crogkan  v.  Livingston^  17  N.  T.  218 ; 
Rogers  v.  McLean^  34  id.  536  ;  Bosworth  v.  Vanderwalker^  53 
id.  597;  Gotendorfy.  GoldschmidU^  N.  Y.  Ct.  of  App.,  Alb.  L. 
J.,  Feb.  5,' 1881 ;  Borden  v.  Fitoh,  15  Johns.  121 ;  1  Barb.  Ch- 
86  ;  HeUer  v.  HeUer,  6  How.  Pr.  194.) 
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S,  J/.  i&  D.  E.  Meeker  for  respondent.  Civil  actions  in 
courts  of  record  of  this  State  must  be  commenced  by  the  serv- 
ice of  a  summons  or  by  the  volmitary  appearance  of  the  de- 
fendant. (§§  416,  424,  427,  and  chap.  5,  title  1,  art.  2,  Code 
of  Civil  Procedure.)  "With  the  single  exception  of  actions  in 
partition  the  above  proposition  is  of  universal  application. 
\Sandford  v.  White,  56  N.  Y.  359 ;  EewleU  v.  Wood,  62  id. 
75;  Althouse  v.  Radde,  3  Bosw.  410;  Dishrow  v.  Folger,  5 
Abb.  53;  Rogers  v.  McLean,  34  N.  Y.  536;  GotendorfY. 
Goldsckmidt,  11  Weekly  Dig.  395  ;  22  Alb.  L.  J.  1U\  Fisher 
v.  Stilson,  9  Abb.  33;  Lathers  v.  Van  Epps,  4  Lans.  213.) 
In  all  actions,  save  partition,  the  provisions  of  the  Code  of 
Civil  Procedure  apply,  and  an  infant  must  be  served  with 
process  in  order  that  the  court  may  obtain  jurisdiction  of  his 
person.  {Glaver  v.  Ilawes,  note  to  Paries  v.  Parks,  19  Abb. 
161;  Grant  v.  Yan  Schoonhoven,  9  Paige,  255  ;  Ontario  Bk. 
V.  Strong,  2  id.  301 ;  Cook  v.  Farren,  34  Barb.  95 ;  Bosworth 
V.  VanderwaZker,  53  N.  Y.  597.) 

Andrews,  J,  The  purchaser  objects  to  the  title  on  the 
ground  that  the  summons  was  not  served  on  the  infant,  Wil- 
liam Mangam.  The  action  was  for  the  foreclosure  of  a  mort- 
gage executed  by  the  father  of  the  infant,  who  died  before 
the  commencement  of  the  action.  The  infant  is  under  four- 
teen years  of  age  and  had  an  interest  in  the  mortgaged  prem- 
ises, and  resided,  when  the  action  was  commenced,  with  his 
mother  in  New  Jersey.  The  summons  was  personally  served 
on  the  mother  in  this  State,  and  after  such  service,  upon  her 
application,  she  was,  by  an  order  of  the  court,  appointed  guar- 
dian ad  litem  of  the  infant  defendant,  and  appeai-ed  and  put 
in  a  general  answer  as  such  guardian.  The  summons  was  not 
served  on  the  infant,  either  personally  or  by  publication,  and 
if  such  service  was  necessary  to  give  the  court  jurisdiction  to 
render  judgment  foreclosing  and  barring  the  infant's  interest 
in  the  premises,  the  title  is  defective  and  the  purchaser  should 
not  be  compelled  to  complete  his  purchase. 

The  Code  enacts  that  a  civil  action  is  commenced  by  the 
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service  of  a  summons  (§  416).  Where  the  defendant  is  an 
infant  under  fourteen  years  of  age,  it  is  declared,  that  personal 
service  must  be  made  by  delivering  a  copy  of  the  summons 
within  this  State  to  the  infant,  and  also  to  his  father, 
mother,  or  guardian,  or  if  there  is  none  wilhin  the  State, 
to  a  person  having  the  care  or  control  of  him,  or  with 
whom  he  resides,  or  in  whose  service  he  is  employed  (§  426). 
Service  on  the  infant  alone,  or  on  the  father,  mother,  guard-  /^ 
ian  or  other  person  mentioned  alone,  does  not  constitute  a 
personal  service  within  the  statute.  Service  upon  both  must 
concur  to  answer  its  requirement.  There  was,  therefore,  no 
personal  service  of  the  summons  in  this  case,  and  there  was  no 
attempt  to  serve  by  publication. 

The  Code  also  provides  that  a  voluntary  general  appearance 
of  the  defendant  is  equivalent  to  personal  service  of  the  sum- 
mons (§  424).  It  is  claimed  that  the  appearance  •  by  the 
guardian  ad  litem  was  a  voluntary  appearance  by  the  infant 
within  this  section.  An  infant  must  appear  by  guardian 
(§  471);  but  a  guardian,  can  only  be  regularly  appointed  for  ^ 
an  infant  defendant  after  service  of  the  summons  personally 
or  by  the  substituted  mode  (in  certain  specified  cases),  as  pre- 
scribed. This  is  clearly  implied  by  the  language  of  the  section 
last  cited.  It  provides  that  the  guardfan  is  to  be  appointed 
upon  the  application  of  the  infant,  if  he  is  of  the  age  of  four- 
teen years  and  upwards,  and  applies  witliin  twenty  days  after 
personal  service  of  the  summons,  or  after  service  thereof  is 
complete,  if  made  in  the  other  mode  prescribed ;  or  if  he  is 
under  that  age,  or  neglects  so  to  apply,  upon  the  application  of 
any  other  party  to  the  action,  or  of  a  relative  or  friend  of  the 
infant.  The  application  in  both  cases  is  to  be  made  after  the 
personal  or  substituted  service  of  the  summons  has  been  made. 
The  order  for  the  appointment  of  the  ga2sA\sxi*ad  litein  in 
this,  case  authorized  the  guardian  appointed  to  appear  and  de- 
fend the  action  in  behalf  of  the  infant ;  but  the  difficulty  is, 
that  the  order  was  unauthorized,  because  the  court  had  no  ju- 
risdiction over  the  infant  or  to  appoint  a  guardian  ad  litetrh 
when  the  order  was  made,  by  reason  of  the  fact  that  the  infant 
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had  not  been  brought  in  and  the  action  had  not  been  com- 
menced against  him  by  the  service  of  the  sunmions,  which  is 
the  statutory  mode  by  which  the  court  acquires  jurisdiction  of 
the  person  or  property  of  an  infant.  The  appearance  by  the 
guardian  was  not,  tiierefore,  an  appearance  by  the  infant, 
and  was  not  within  section  424.  The  infant  was  incapable 
of  consenting  to  such  appearance,  and  the  guardian  could 
not  consent  to  the  exercise  of  jurisdiction  over  him  by 
an  appearance  not  prepeded  by  the  service  of  process.  The 
question  in  this  case  was  raised  in  Bosworth  v.  Vand&- 
walker  (53  N.  Y.  597),  but  was  not  decided,  the  court 
holding  that  it  did  not  appear  that  the  infants  had  not 
been  served,  and  in  the  absence  of  such  proof,  that  it  would 
be  presumed  that  the  court  which  rendered  the  judgment  had 
jurisdiction.  It  was  held  by  the  chancellor  in  Grant  v.  Van- 
Schomihoven  (9  Paige,  255),  that  to  authorize  the  appointment 
of  a  guardian  ad  litem  of  infant  defendants  under  the  one 
hundred  and  forth-sixth  rule  in  chancery,  the  petition  must 
distinctly  show  that  the  infant  had  been  served  with  process, 
or  that  he  had  been  proceeded  against  as  an  absentee  and  an 
order  obtained  for  his  appearance  under  the  statute.  Infants^ 
are  deemed  to  be  wards  of  the  court,  and  when  brought  in  by  I 
service  of  process  the  court  will  look  after  and  protect  their  I 
interests.  But  the  court  must  first  acquire  jurisdiction  beforey 
they  are  bound^by  its  judgment.  There  is  no  invariable  rule 
definhig  what  legal  proceedings  constitute  due  process  of  law 
conferring  jurisdiction  upon  a  court  to  deal  with  and  bind  the 
property  of  infants.  Notice  in  some  fonn,  actual  or  construct- 
ive,-is  essential,  but  the  legislature  may  prescribe  that  such 
notice  shall  be  given  to  the  parent,  or  guaixiian,  or  other  person 
as  representing  the  infant,  and  proceedings  in  conformity  with 
he  statute  iiv  such  cases  will  be  valid  and  the  infant  will  be 
bound.  Under  the  Revised  Statutes,  in  proceedings,  for  partition 
of  lands  by  petition,  jurisdiction  over  the  person  and  property  of 
infants  was  acquired  by  the  appointment  of  a  guardian  in  the 
first  instance,  upon  notice  to  such  infants  or  to  their  general 
guardian.     Service  of  notice  upon  the  infants  was  not  india- 
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pensable  to  the  exercise  of  the  jurisdiction.  (2  R.  S.  317,  §  2 ; 
Croghan  v.  lAvingsUyHy  17  N.  Y.  218.)  The  provisions  of  the 
Revised  Statutes  relating  to  the  partition  ot'  lauds  were,  by 
section  448  of  the  Code  of  Procedure,  made  applicable  to  ac- 
tions for  partition,  so  far  as  the  same  could  be  applied  to  the 
substance  and  subject-matter  of  the  action,  without  regard  to 
form;  and  in  Gotendorf  v.  Goldschmidt  (S3  N.  Y.  110),  it 
was  held,  that  under  the  provisions  of  the  Revised  Statutes, 
and  of  the  Code  in  force  when  that  action  was  commenced, 
personal  service  of  the  summons  upon  an  infant  defendant,- 
in  an  action  for  partition,  was  not  essential  to  give  the  court 
jurisdiction.  But  this  is  an  action  for  foreclosure,  and  is  gov- 
erned by  the  general  rules  applicable  to  other  actions.  The 
legislature  has  seen  fit  to  prescribe  that  the  summons  shall  be 
served  on  infant  defendants.  This  was  the  mode  defined  by 
statute  for  acquiring  jurisdiction  over  their  persons  and  prop- 
erty. It  is  no  answer  to  the  objection  that  the  statute  has  not 
been  complied  with  in  respect  to  the  mode  of  service,  that  the 
infant  is  of  such  tender  years  that  he  would  have  derived  no 
benefit  from  the  service  if  made ;  or  that  it  would  have  been 
competent  for  the  legislature  to  have  provided  that  service 
upon  the  parent  or  guardian  should  stand  as  service  upon  the 
infant.  The  statute  has  prescribed  how  jurisdiction  shall  be 
acquired,  and  courts  cannot  dispense  with  its  observance 

The  order  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Order  afiinned. 


Nathaniel   J.  Wyeth,  Appellant,   t).    Thomas  Bbaniff   et 
al..  Respondents. 

a  mortgage  on  certain  premises  owned  by  plaintiff,  having  been  foreclosed 
and  a  sale  of  the  premises  being  about  to  take  place,  under  the  judgment 
he  agreed  with  the  agent  of  defendant  B. ,  to  pay  a  bonus  of  ten  per  cent, 
for  a  loan  of  $2,000,  the  judgment  to  be  assigned  to  B.,  as  collateral 
security.     In  pursuance  of  the  agreement  said  agent  gave  to  plaintiff 
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tlie  $2,000,  which  he  paid  to  the  holder  of  the  mortgage,  who  thereupoit 
assigned  the  judgment  to  B. ,  and  plaintiff  paid  the  bonns  agreed  upon. 
B.  subsequently  caused  the  premises  to  be  sold  under  the  decree,  and 
thej  were  bid  off  by  defendant  Q.,  and  judgment  entered  against  plaintiff 
for  a  deficiency.  G.  paid  no  consideration  but  acted  as  agent  for  B. 
Jleldf  that  the  transaction  with  B.  was  a  usurious  loan,  not  a  purchase  by 
him  of  the  foreclosure  judgment;  that  the  agreement  to  pay  the  bonus 
was  part  of  the  contract  of  loan,  not  a  separate  agreement  to  pay  the 
agent,  and  so  far  as  appeared  was  for  B.'s  benefit;  that  the  contract  be- 
tween the  parties  being  void,  the  assignment  made  as  security  for  its  per- 
formance was  also  void ,  and  transferred  to  B.  no  right  to  enaforce  the 
judgment;  and  that  a  judgment  setting  aside  the  assignment  and  all 
subsequent  proceedings  under  the  foreclosure  judgment  was  proper. 

Condit  v.  BcUdtoin  (21  N.  Y.  219),  Kellogg  v.  ^daww  (39  Id.  28).  distin- 
guished. 

Wyeth  V.  Braniff  (14  Hun,  537),  reversed. 

(Argued  March  10,  1881 ;  decided  March  25, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  10, 
1878,  which  reversed  a  judgment  .in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  and 
granted  a  new  trial.     (Reported  below,  14  Hun,  537.) 

This  action  was  brought  to  set  aside  an  assignment  of  a 
judgment  to  defendant  Braniff  of  an  action  to  foreclose  a 
mortgage  made  by  the  plaintiff  herein,  and  also  to  set  aside  a 
sale  under  said  judgment,  a  deed  on  such  sale  to  defendant  Gar- 
rett, a  judgment  for  a  deficiency  and  to  enjoin  Braniff  from 
enforcing  said  foreclosure  judgment.  The  judgment  of  the 
Special  Term  granted  the  relief  asked. 

The  facts  so  far  as  material  are  set  forth  in  the  opinion. 

J,  M.  GuiUau  for  appellant.  The  assignment  of  the  bond 
and  mortgage  and  decree  to  Braniff  was  usurious,  and  trans- 
ferred no  title  to  him  which  he  can  enforce.  {Kellogg  v. 
Adams,  39  N.  Y.  28 ;  De  Witt  v.  Brisbane,  16  id.  508;  TaUr 
madge  v.  Bell.  3  Seld.  328 ;  Schroeppd  v.  Coming,  5  Den. 
236 ;  Rice  v.  Welling,  5  Wend.  595,  598 ;  People  v,  Liscomb, 
60  N.  Y.  559 ;  Fonda  v.  Sage,  49  id.  173.)  In  this  ease  every 
inference  may  be  justly  taken  against  the  assignee.     {NaL 
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Bcmk  V.  Zewisy  75  N.  Y.  518.)  The  loan  and  the  usury  were 
one  transaction,  and  inseparable.  {Algur  v.  Oardner^  54  N. 
Y.  360 ;  Berlin  v.  Mapes^  38  How.  288.)  As  the  contract 
for  the  loan  was  usurious,  and  cannot  be  enforced,  and  the 
principal  debt  cannot  be  collected,  neither  can  the  collateral 
security  be  enforced.  {De  Witt  v.  Brisbane^  16  N.  Y.  508 ; 
TaUmadge  v.  Bdl,  3  Seld.  328 ;  39  N.  Y.  28.)  The  usurious 
intent*  having  been  found  by  the  court,  at  Special  Term,  upon 
sufficient  evidence,  and  there  being  no  evidence  to  the  con- 
trary, it  constituted  usury.  {Fiedler  v.  Dwrrin^  50  N.  Y. 
437 ;  Hcmghiwout  v.  OarreUon^  69  id,  342.) 

JohnD.  Stephens^  Jr,^  for  respondents.'  Should  it  be  held 
that  the  assignment  was  taken  as  collateral  security  for  a  loan, 
even  then  the  security  taken,  being  valid,  could  not  be  declared 
usurious,  although  purchased  for  a  less  sum  than  the  amount 
at  the  time  due  upon  the  bond  and  mortgage.  {Kellogg  v. 
Adams^  39  N.  Y.  28 ;  Thurston  v.  Corndl^  38  id.  281 ;  Gray 
v.  Green^  12  Hun,  599.)  An  obligation,  valid  in  its  inception, 
is  not  invalidated  by  a  usurious  agreement  for  the  extension 
of  the  time  of  payment.  {The  Real  Estate  Trust  Co.  v.  Keech^ 
69  N.  Y.  248;  Winstead  Bank  v.  Webb,  39  id.  325.)  It 
was  not  a  loan,  and  if  it  was,  is  not  usurious.  {Crane  v.  Price, 
35  N.  Y.  494.)  The  acts  of  an  agent  intrusted  with  money  to 
invest  at  legal  interest,  exacting  a  bonus  for  himself,  as  a  con- 
dition for  making  a  loan,  without  the  authority  of  his  principal, 
does  not  constitute  usury  in  the  principal  nor  affect  the  security 
in  his  hands.  {Condit  v.  Baldwin,  21  N.  Y.  219;  Bell  v. 
Day,  32  id.  165 ;  Kellogg  v.  Adams,  39  id.  28 ;  Crane y.  Huh- 
hell,  7  Paige,  413;  Woodruff  v.  Hurson,  32  Barb.  557; 
Brooks  V.  Avery,  4  N.  Y.  225  ;  Fellows  v.  ComWs  Oneida 
Co,,  36  Barb.  655.)  Neither  the  bond  and  mortgage  nor  as- 
signment were  affected  by  the  agreement  to  pay  the  usurious 
premium,  and  Braniff  would  be  entitled  to  collect  the  amoimt 
advanced  with  interest.  {Cra/ne  v.  Hvhhell,  7  Paige,  413  ;  Judd 
V.  Sever,  8  id.  548.)  Where  one  takes  an  assignment  of  a 
mortgage,  and  afterward   buys  in  the  premises  under  the 
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power  of  sale  in  the  mortgage,  the  mortgage  being  valid,  al- 
though usury  in  the  assignment  alleged  this  will  not  affect 
the  title  under  the  power  of  sale.  {Jackson  v.  Colden^  4  Cow. 
266.)  An  agent's  bonus  is  not  usury  even  though  the  bor- 
rower believed  he  was  dealing  with  him  as  principal.  {Lee  v. 
CJwdsey^  3  Abb.  Ct.  App.  Dec.  43.)  The  assignment  having 
been  made  to  Thomas  Braniff,  junior,  by  his  seeking  to  enforce 
this  security,  he  does  not  ratify  any  unlawful  act  of  Braniff,  sen- 
ior, his  agent.  {Bell^  Ad*x^  v.  Day  et  aZ.,  32  N.  Y.  165 ; 
Condit  V.  Baldwin^  21  id., 21 9;  Fellows  v.  Com,  Oneida  Co.^ 
36  Barb.  655  ;  Estevez  v.  P^i^rdy,  66  N.  Y.  446.)  If  Braniff, 
senior,  acted  as  broker,  the  transaction  was  not  usurious ;  he 
was  entitled  to  extra  charge,  provided  his  principal  did  not 
receive  any  of  it.  {North  v.  Sergeant^  33  Barb.  350.)  Should 
the  contract  between  Wyeth  and  Braniff,  senior,  be  looked 
upon*  as  usurious,  and  by  which  he  was  induced  to  purchase 
said  mortgage,  such  contract  would  form  no  part  of  the  con- 
sideration for  which  the  mortgagees  assigned  said  mortgage, 
and  does  not  affect  the  assignee's  title  to  the  same.  {Kellogg 
V.  Adarns,  39  N.  Y.  28.) 

Danforth,  J.  There  is  before  us  a  single  question  whether 
the  evidence  sustains  the  finding  of  the  trial  term,  that  the 
judgment  or  decree  was  assigned  to  Thomas  Braniff,  as  collat- 
eral security  for  a  loan  made  by  him  to  the  plaintiff,  at  an  un- 
lawful rate  of  interest.  The  plaintiff  was  the  only  witness. 
He  shows  that  he  was  the  maker  of  a  bond  and  mortgage, 
dated  May  28,  1856,  given  to  one  Moore,  to  secure  the  pay- 
ment of  $2,000.  A  foreclosure  was  perfected  September  4, 
1871,  and  a  sale  of  the  mortgaged  premises  was  about  to  take 
place.  At  this  point  of  time,  the  plaintiff  says :'  "  One  Van 
Auken,  a  broker  "  (living  in  the  neighborhood),  "came  to  me 
and  said,  he  had  $2,000.  I  asked  him  who  he  represented  and 
•  he  said  Mr.  Thomas  Braniff,  and  after  several  interviews  in 
regard  to  obtaining  the  loan,  he  told  me  it  would  cost  ten  per 
cent.  I  told  him  I  would  pay  ten  per  cent,  and  some  miscel- 
laneous costs,  amounting  to  about  $35.     Upon  that  statement 
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I  was  introduced  to  Mr.  Braniff,  by  this  broker.  I  saw  Mr. 
Braniff,  and  he  promised  to  let  ine  Jiave  tJie  money ^  and  he  did 
let  m,e  ha/oe  itj  and  I  paid  him  the  ten  per  cent,  and  I  paid  the 
charges  outside,  amounting  to  soijae  $35.  I  paid  Mr.  Braniff 
$235. 

Q.    What  were  the  terms  of  the  loan  f 

A.  /  took  the  loan  for  f/ve  years  from  aate  of  that  pay- 
ment ;  it  was  about  3d  day  of  October/  1871.  lie  agreed  to 
let  md  hdve  the  monsy  at  ten  per  cent^  and  I  paid  him  $200  for 
the  loan,  and  the  $35,  and  all  the  back  interest."  He  says  the 
$200  was  a  bonus,  that  the  payment  was  made  in  Mr.  Hedley's 
office.  Mr.  Hedley  was  the  plaintiff's  attorney  in  the  fore- 
closure suit. 

"  Q.  Did  Mr.  Braniff  pay  you  the  $2,000  ? 

A.  Mr.  Braniff  handed  me,  when  the  assignment  was  made, 
cotemporaneous  with  the  making  and  delivery  of  the^sign- 
ment,  $2,000  in  money,  and  I  handed  it  to  Mr.  Hedley ;  he 
was  acting  for  the  Moore  estate ;  I  likewise  handed  him  the 
back  interest,  which  was  about  $90 ;  I  paid  him  all  the  costs 
and  took  a  receipt  for  the  payment  of  it ;  I  then  had  $500  in 
my  pocket  and  I  paid  the  sheriff,  and  I  handed  to  Mr.  Braniff 
$235)  about ;  it  won't  vary  $2.50  from  it. 

Q.  What  was  done  about  the  mortgage  ? 

A.  The  mortgage  was  assigned,  and  the  assignment  passed 
over,  on  the  payment  of  $2,000,  to  Mr.  Braniff. 

Q.  What  was  the  agreement  with  Mr.  Braniff  as  to  the  as- 
signment of  the  mortgage  ? 

A.  That  it  was  collateral  security  for  the  loan  of  $2,000 ; 
the  man  that  I  had  the  transaction  with  and  borrowed  the 
money  of  was  there ;  he  was  the  elder  Mr.  Braniff ;  the  other 
one,  I  never  heard  of  him. 

Q.  The  assignment  was  made  to  Thomas  Braniff,  Jr.  ? 

A.  Yes,  sir." 

There  is  here  no  cover,  no  device,  and  it  is  quite  impossible 
to  construe  this  testimony  so  that  it  'shall  not  bring  the  case 
within  the  statute.  There  is  the  agreement  for  the  loan  of 
money ;  the  loan ;   the  taking  therefor  in  pursuance  of  the 
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agreement  of  a  sum  of  money  greater  than  at  the  rate  of  $7 
upon  $100,  for  one  year.  There  is  the  intent,  and  the  act 
concurring.  The  story  is  very  brief,  and  very  plain.  It  was 
credited  by  the  trial  judge.  It  was  not  discredited  by  the 
Greneral  Term,  but  that  court  held  that  it  did  not  sustain  the 
finding.  On  the  contrary,  "  that  it  was  not  a  loan  to  the  plaint- 
iff, but  a  purchase  by  defendant  Braniff,  of  a  decree  in  fore- 
closure." We  cannotj'^however,  overlook  the  fiict,  that  between 
Braniff  and  the  assignor  there  was  no  communication.  That 
the  application  was  by  the  plaintiff  to  Braniff  for  a  loan; 
that  Braniff  agreed  to  let  him  have  the  money  at  ten  per  cent 
as  above  stated,  and  did  so.  That  the  money  was  paid  by 
Braniff,  not  to  Moore,  or  his  attorney,  but  to  the  plaintiff,  and 
then  that  the  agreement  with  Braniff  was  that  the  decree  sliould 
bo  assigned  as  collateral  security  for  the  loan  of  $2,000.  I  can 
find  no  element  of  a  sale.  It  appears,  however,  that  Braniff, 
with  whom  this  arrangement  was  made,  was  not  Braniff,  the 
defendant,  but  Braniff,  Sr.,  the  father  of  the  defendant. 
Braniff,  this  defendant,  then  lived  in  New  Orleans,  and  was 
there.  Braniff,  Sr.,  was  his  agent,  as  the  trial  court  found. 
The  learned  judge  at  General  Term  says :  "Assuming  the 
transaction  to  have  been  a  loan  to  plaintiff,  an  agreement  with 
his  "  (defendant's)  "agent  to  pay  him  ten  per  cent  to  procure 
the  loan  does  not  bring  the  usurious  agreement  home  to  de- 
fendant." I  can  find  no  evidence  of  such  an  agreement.  The 
payment  of  the  $200  wjis  obviously  part  of  the  contract  of 
loan,  and  the  case  is  directly  within  Algur  v.  Oarchier  (54  N. 
Y.  360).  Gondii  v.  Baldwin  (21  id.  219)  is  cited  in  support 
of  the  judgment  of  General  Term.  But  the  agreement  in 
that  case  was  unUke  that  disclosed  in  the  one  before  u&.  In 
that  case  there  was  a  separate  agreement  to  pay  the  agent. 
Here  there  is*  a  single  agreement  on  the  part  of  Braniff  to  let 
the  plaintiff  have  the  money  at  ten  per  cent.  For  aught  that 
appears  the  agreement  was  authorized  by  the  defendant,  and 
the  sum  paid  in  money  received  by  him.  Braniff,  the  agent, 
is  dead,  but  Braniff,  the  principal,  is  not,  and  could  testify  con- 
cerning this  matter  if  the  truth  was  otherwise.    Neither  Van 
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Auken,  the  broker,  nor  Hedley,  the  attorney,  was  examineid, 
yet  it  is  apparent  that  they  had  knowledge  of  part  at  least  of 
the  transaction  testified  to,  and  if  it  had  not  been  fully  stated, 
might  have  corrected  the  statement.  As  it  stands  there  is 
nothing  in  the  record  to  show  that  the  usuiy  agreed  for,  and 
paid,  was  not  for  the  benefit  of  the  defendant,  or  that  he 
did  not  receive  it.  {Alyur  v.  Gardner,  54  N.  Y.  360.)  The 
contract  between  the  parties  being  void,  the  assignment  of  the 
decree,  it  having  been  made  as  security  for  the  performance  of 
the  contract,  is  also  void,  and  transferred  to  the  defendant  no 
right  to  enforce  it.  {Dewitt  v.  BidshanCy  16  If.  T.  508; 
Talmage  v.  Pdl,  3  Seld.  328 ;  Schroeppel  v.  Corning,  5  Den. 
236.)  The  case  is  not  like  that  of  Kellogg  v.  Adams  (39  N". 
Y.  28),  where,  in  consequence  of  an  usurious  agreement,  the 
lender  (plaintifE)  was  induced  to  purchase  of  Lampson,  a  third 
party,  not  connected  with  the  loan,  a  valid  mortgage,  and 
it  was  held  good  in  his  hands,  but  is  like  the  case  put  by 
the  learned  judge,  there  delivering  the  opinion.  He  says : 
"In  this  case,  had  the  plaintiff  taken  the  assignment  of 
Lamson's  mortgage  as  collateral  to  the  usurious  contract,  or 
had  the  plaintiff  loaned  the  whole  $4,000  to  Adams,  and  the 
latter  had  paid  Lampson  his  $3,000  and  procured  him  to  assign 
his  mortgage  to  the  plaintiff  as  collateral  to  Adams'  undertak- 
ing to  repay  the  usurious  loan,  it  is  clear  that  the  assignment 
would  have  been  void  within  the  principle  of  the  two  cases 
last  mentioned "  {DeioiM  v.  Brisbane,  and  Talmage  v. 
PeU,  supra),  and  to  the  same  effect  is  the  opinion  of  Hunt, 
Ch.  J.,  in  the  feame  case.  It  should  be  observed  that  the  judg- 
ment in  this  case  does  not  deal  with  the  mortgage,  or  the  de- 
cree, but  with  the  assignment  only,  and  subsequent  proceedings 
thereon  by  the  assignee,  and  therefore  is  within  the  limitation 
suggested  by  Allen,  J.,  in  Patterson  v.  BirdsaU  (64  N.  Y. 
294).  His  right  to  proceed  under  it  depends  upon  his  contract 
with  the  plaintiff,  and  as  that  is  invalid,  his  attempt  to  enforce 
it  must,  upon  the  same  principle,  also  fail.  As  the  purchase 
at  the  sale,  brought  about  by  the  defendant  Braniff,  was  made 
by  the  defendant  Garrett,  as  the  agent  of  Braniff,  and  upon 
no  new  consideration,  that  also  was  properly  set  aside,  \ 
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The  order  of  the  General  Term  should,  therefore,  "be  re- 
versed, and  the  judgment  of  the  Special  Term  affirmed,  with 
costs. 

Miller,  Eai^l  and  Finch,  J  J.,  concur;  Folgeb,  Ch.  J., 
Kapallo  and  Andrews,  JJ.,  dissent. 

Order  reversed  and  judgment  affirmed. 


Sakah  a.  Steele,   Respondent,    v.  DAvro  V.   Benham,  as 
Sheriff,  etc..  Appellant. 

To  satisfj  the  provision  of  the  Btatate  (Cliap.  279,  Laws  of  1888,  as  amended 
bj  chap.  501,  Laws  of  1873),  declaring  every  chatty  mortgage  not  ac- 
companied hj  immediate  delivery  and  "  followed  by  an  actual  and  con- 
tinued change  of  possession  "  of  the  mortgaged  property  to  be  void  un- 
less the  mortgage  is  filed,  and  that  a  mortgage  so  filed  shall  cease  to  be 
valid  as  against  creditors  after  one  year  unless  a  copy  be  filed,  etc.,  a 
constructive  or  legal  change  of  possession  is  insufficient ;  the  possession 
by  the  mortgagee  must  be  actual,  open  and  public. 

S.,  who  was  carrying  on  a  manufactaring  business  on  premises  owned  by 
him,  executed  to  H.  a  mortgage  on  certain  of  his  personal  property  used 
in  the  business.  The  mortgage  was  duly  filed.  8.  remained  Id  possession 
and  continued  to  carry  on  the  business.  The  mortgage  was  not  refiled  as 
required  by  the  statute.  In  an  action  to  recover  for  the  alleged  taking 
and  conversion  of  the  mortgaged  property  which  had  been  levied  upon 
by  defendant  under  an  execution  against  S.,  the  testimony  on  the  part  of 
the  plaintiff,  who  is  the  wife  of  S.,  was  to  the  effect  that  the  mortgage 
soon  after  its  execution  was  for  a  valuable  consideration  assigned  to  her ; 
that  the  business  and  property  were  formally  turned  over  to  her,  she 
giving  to  S.  a  power  of  attorney  authorizing  him  to  carry  it  on  for  her 
and  agreeing  to  pay  him  a  stipulated  sum  for  his  services  ;  that  she 
went  to  the  shop  once  or  twice  and  gave  some  directions  but  took  no 
personal  charge  of  the  business,  and  S.  continued  to  carry  on  the  busi- 
ness, having  personal  charge  of  and  apparent  actual  possession  of  the 
property  as  before.  Held,  that  there  was  no  such  possession  in  the  plaint- 
iff as  the  statute  requires ;  and  that  therefore,  the  mortgage  not  having 
been  refiled.  ceased  to  be  valid  at  the  end  of  the  year  and  the  properly 
was  lawfully  levied  upon  by  defendant ;  and  this  although  at  the  time 
of  the  levy  the  pay  day  named  in  the  mortgage  had  passed. 

Steele  v.  Benham  [Mem.]  (21  Hun,  411),  reversed. 

(Argued  March  18. 1881 ;  decided  March  25,  1881.) 


1881.]  Steele  v.  Benham.  635 


Statement  of  case. 


Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Com-t,  in  the  fourth  judicial  department,  entered  nponan  order 
made  on  the  second  Tuesday  of  June,  1880,  whicl^  afErmed  a 
judgment  in  favor  of  plaintiffs,  entered  upon  a  verdict,  and 
aflSrmed  an  order  denying  a  motion  for  a  new  trial.  (Mem. 
of  decision  below,  21  Hun,  211.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
taking  and  conversion  of  a  quantity  of  personal  property  con- 
sisting of  tools,  machinery  and  other  property  used  in  the  busi- 
ness of  manufacturing  agricultural  implements,  which  property 
had  been  levied  upon  by  defendant,  under  and  by  virtue  of  an 
execution  against  Linus  G.  Steele,  plaintiff's  husband. 

The  facts  appear  sufficiently  in  the  opinion. 

^.  W.  Gardner  for  appellant.  As  matter  of  law,  the  Steele 
mortgage  was  rendered  fraudulent  and  void  by  the  agree- 
ment between  the  mortgagor  and  mortgagee,  allowing  the  lat- 
ter to  go  on  and  sell  the  property  mortgaged,  make  it  up  into 
agricultural  implements,  and  use  and  enjoy  the  proceeds  for  his 
own  purposes.  {Southard  v.  Pinckney^  72  N.  Y.  424  ;  Edgell 
V.  Hart,  9  id.  213,  216;  Yates  v.  Olmsted,  56  id.  632; 
RusseU  V.  Winne,  37  id.  593 ;  Chatham  Nat,  B^k  v.  G*Brien, 
6  Hun,  S31 ;  Ford  (&  Jiockwood  v.  Williums,  13  N.  Y.  577 ; 
Griswold  v.  Sheldon,  4  id.  581 ;  Dutcher  v.  Swartwpod, 
15  Hun,  31 ;  Wood  v.  Lowry  &  J?.,  17  Wend.  492;  Bm- 
edict  i&  0.  V.  Sm^ithy  10  Paige,  126.)  The  original  mprtgage 
never  having  been  reiiled  it  ceased  to  be  valid  as  against 
the  creditors  of  the  mortgagor  one  year  from  the  date  of 
filing.  (3  R.  S.  [6th  ed.]  p.  144,  §  12,  marg.  p.  136.)  To 
avoid  the  effect  of  a  failure  to  file  a  copy  of  the  chattel 
mortgage  there  should  be  an  actual  change  of  possession,  not  a 
constructive  possession,  nor  a  paper  change,  nor  a  symbolical 
change.  {Topping  v.  Lynder,  2  Rob.  488;  Porter  v.  Par- 
mele,  52  K  Y.  185, 189 ;  BMis  v.  Montgomery,  50  id.  352  ; 
Fitch  V.  Humphrey,  1  Denio,  163  ;  Ilale  v.  Sweet,  40  N.  Y. 
97,  101 ;  CrandaZl  v.  Brown,  18  Hun,  463;  Ely  v.  Comleyy 
19  N.   Y.   496 ;  Cainjp  v.  Camp,  2  Hill,   628 ;    Hartford  v. 
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Arc/ier,  4  HiU,  173,  297 ;  Otis  v.  Sill,  8  Barb.  102,  109,  110 ; 
Benedict  v.  Smith,  10  Paige,  126  ;  Tfiompaon  v.  Vcm  Veeten, 
27  N.  Y.  568;    Wood  v.  Lowry,  17  Wend.  492.) 

Henry  N.  Field  for  respondent.  It  is  now  well  settled  that 
the  legal  effect  of  a  chattel  mortgage  is  to  vest  in  the  mort- 
gagee the  entire  legal  title  to  the  property  mortgaged,  subject 
onlj  to  be  defeated  by  the  performance  of  the  condition  by  the 
mortgagor.  (Thomas  on  Mortgages,  p.  442:  MaUison  v. 
Baucus,  1  Comst.  295 ;  Bragelman  v.  Dane,  69  N.  T.  69 ; 
Butler  V.  Miller,  1  Comst.  496  ;  Hill  v.  Beehe,  3  Kern.  565.) 
Under  the  "  danger  clause,"  in  this  mortgage,  the  mortgagee 
had  an  absolute  and  legal  right  to  take  possession  of  the  prop- 
erty at  any  time  he  deemed  himself  unsafe,  and  for  his  own 
interest,  and  thns  bar  the  equity  of  redemption  even  before 
the  debt  became  due.  {Smith  v.  Post,  1  II un,  516;  Iluggans 
\,  Fryer,  1  Lans,  276;  Chadwick  w.  Lamh,  29  Barb.  518; 
EilZ  V.  Beehe,  1  Kern.  565;  Peek  v.  Milk,  20  Barb.  616; 
Nelson  v.  iJrake,  14  Hun,  465.)  By  the  breach  in  the  condi- 
tion of  the  mortgage,  the  legal  title  to  the  property  in  ques- 
tion became  absolute  in  the  mortgagee,  and  the  mor^gor 
thenceforth  can  claim  no  legal  rights  thereto.  {Sickles  v. 
Mead,  2  Lans.  222 ;  Lewis  v.  Palmers,  28  N.  T.  271 ;  IlaU 
v.  Sampson,  35  id.  274;  Judson  v.  Easton,  58  id.  664; 
Campbell  v.  Berch,  60  id.  214.)  The  plaintiff,  under  the  as- 
signment given  to  her  by  the  mortgagee,  possessed  every  right 
which  the  mortgagee  had.  {Campbell  v.  Berch,  60  N.  Y.  214; 
Nelson  v.  Drake,  14  Hun,  465 ;  Rich  v.  Milk,  20  Barb.  616; 
Alexander  v.  Hard,  64  N.  Y.  228.)  At  the  time  the  levy 
was  made  the  judgment  debtor  had  no  interest  in  the  property 
in  question,  and  tlie  sheriff  was  a  trespasser.  {Campbell  v. 
OraM,  39  Barb.  606 ;  Judsm  v.  Easton,  58  N.  Y.  664 ;  But- 
ler V.  Miller,  1  Comst.  496 ;  Powell  v.  Preston,  1  Hun,  513; 
Oalen  v.  Brown,  22  N.  Y.  37.)  The  respondent  having  taken 
possession  of  the  property  by  virtue  of  the  mortgage,  the  debt 
was  extinguished,  and  she  lost  nothing  by  omitting  to  refile  the 
mortgage.    A  refiling  is  only  necessaiy  when  the  debt,  or 
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some  part  thereof,  remains  unpaid.  {Levin  v.  EusseUy  42 
N.  Y.  251 ;  Otis  v.  SiU,  8  Barb.  J  02;  Ely  v.  Ca/nZy,  Sheriff, 
etc,,  19  K  T.  496;  Porter  v.  Parmely,  52  id.  185.)  Even  if 
mortgagee  had  consented  to  have  some  of  the  machines  sold 
after  the  execution  of  the  mortgage,  this  would  not  make  the 
mortgage  void.  It  would  do  no  more  than  discharge  the  lien 
on  the  goods  actually  sold.  ( Yates  v.  Olmsteady  56  N.  Y. 
632;  ConUm  v.  SkeUy,  28  id.  360.) 

Earl,  J.  The  defendant,  by  virtue  of  an  execution  issued 
to  him  upon  a  judgment  against  Linus  G.  Steele,  the  husband 
of  the  plaintiff,  seized  and  sold  certain  personal  property 
which  she  claimed  belonged  to  her,  by  virtue  of  a  chattel 
mortgage  executed  by  her  husband  to  Henry  M.  Steele,  and  by 
him  assigned  to  her ;  and  this  action  is  to  recover  for  the  con- 
version of  such  property. 

On  and  prior  to  January  25,  1877,  Linus  G.  Steele  was  car- 
rying on  a  manufacturing  business  upon  premises  owned  by 
him,  and  in  that  business  he  owned,  possessed  and  used  cer- 
tain personal  property.  On  the  day  last  named,  being  indebted 
to  Henry  M.  Steele,  he  executed  to  him  a  mortgage  upon  such 
property,  to  secure  the  payment  to  him  of  the  sum  of  $1,222.49, 
in  one  year  from  the  date  of  the  mortgage.  The  mortgage 
was  filed  in  the  town  clerk's  office  on  the  same  day.  The 
mortgagor  remained  in  possession  of  the  property  and  con- 
tinued to  caiTy  on  his  business  as  before.  On  the  l§t  day  of 
September  thereafter  the  mortgagee,  for  value  received,  assigned 
the  mortgage  to  the  plaintiff,  and  she  claims  that  soon  after 
she  took  possession  of  the  property  under  the  "  danger  clause  " 
contained  in  the  mortgage,  and  she  executed  and  delivered  to 
her  husband  a  power  of  attorney  authorizing  him  to  carry 
on  the  business  for  her,  in  which  she  agreed  to  pay  him  $50 
per  month  for  his  services.  He  continued  to  carry  on  the 
business  and  apparently  remained  in  .actual  possession  of  the 
property  as  before  down  to  the  time  of  the  levy  upon  the  prop- 
erty. He  had  the  personal  charge  of  the  property,  using  it 
and  dealing  in  it  and  managing  it.     At  the  end  of  the  year 
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the  mortgage  was  not  refiled  as  required  by  the  statute,  and  the 
defendant  seized  the  pix)perty,  by  virtue  of  the  execution  held 
by  him,  after  the  expiration  of  the  year,  about  January  30, 
1878. 

It  is  provided  in  the  statute  (Laws  of  1833,  chap.  279,  as 
amended  by  chap.  501  of  the  Laws  of  1873),  that  every  chattel 
mortgage  "  which  shall  not  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  continued  change 
of  possession  of  the  things  mortgaged,  shall  be  absolutely  void 
as  against  the  creditors  of  the  mortgagor,  and  as  against  sub- 
sequent purchasere  and  mortgagees  in  good  faithf  unless  the 
mortgage,  or  a  true  copy  thereof,  shall  be  filed,"  etc.,  and  that  a 
mortgage  so  filed  shall  cease  to  be  valid  as  against  the  same 
persons  after  the  expiration  of  one  year  from  the  filing  thereof, 
unless  a  tnie  copy  thereof  be  filed  as  required  in  the  act. 

Here,  as  a  copy  of  the  mortgage  was  not  filed,  and  the  levy 
uport  the  property  was  after  the  expiration  of  the  year,  the 
plaintiff  must  show  that  there  had  been  an  actual  change  of 
possession,  and  that  she  was  in  the  actual  possession  of  the 
property  at  the  time  tlue  levy  was  made. 

To  satisfy  the  statute  the  possession  must  be  actual,  not 
merely  constructive  or  legal.  In  Topping  v.  Lynch  (2  Rob- 
ertson, 484),  it  was  said  that  the  words  "  actual  and  continued 
change  of  possession  "  in  this  statute  "  mean  an  open  public 
change  of  possession,  which  is  to  continue  and  be  manifested 
continually  by  outward  and  visible  signs,  such  as  render  it  evi- 
dent that  the  possession  of  the  judgment  debtor  has  ceased." 
In  Crandall  v.  Bro2mi{lS  Hun,  461),  it  was  said  that  "  con- 
structive possession  cannot  be  taken  under  a  chattel  mort- 
gage ; "  that  *'  possession  must  be  taken  in  fact,"  and  that 
"possession  cannot  be  taken  by  words  and  inspection."  The 
case  of  JSale  v.  Sweet  (40  N".  Y.  97)  shows  how  literally 
the  courts  construe  this  statute  as  to  the  actual  change  of 
possession.  In  that  case  the  mortgagee  sued  the  sheriff  for 
seizing  a  canal-boat  under  an  execution  against  the  mortgagor, 
and  the  trial  judge  directed  a  verdict  for  the  defendant.  It 
was  proved  upon  the  trial  that  the  plaintiff  (the  mortgagee) 
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built  the  boat ;  that  he  sold  one-half  to  Jones  (the  judgment- 
debtor)  and  took  a  mortgage  thereon  to  secure  a  portion  of  the 
purchase-money  ;  that  it  was  agreed  between  the  plaintiff  and 
Jones  that  the  boat  should  be  run  on  their  joint  account,  each 
to  furnish  half  of  the  team,  and  that  Jones  should  act  as  mas- 
ter. This  agreement  had  not  been  terminated  at  the  time  of 
issuing  the  execution  by  the  plaintiff.  The  boat  was  run  by 
Jones,  pursuant  to  the  agreement,  until  the  7th  of  October, 
about  three  weeks  before  the  issuing  of  the  execution,  when,  as 
one  Hatch  testified,  the  plaintiff  employed  him  to  take  charge  of 
the  boat  an<J  run  it ;  that  upon  that  day  he  went  on  board,  and 
thereafter  nin  the  boat  as  captain  and  controlled  her  until  the 
close  of  navigation.  He  further  testified  that  Jones  collected 
the  freight  earned  after  he  went  on  board,  discharged  hands 
from  the  boat,  and  that  the  clearances  of  the  boat  continued 
to  be  taken  in  the  name  of  Jones  as  captain.  It  was  held  that 
this  evidence,  taken  as  a  whole,  failed  to  show  that  the  plaintiff 
had  taken  possession  of  the  boat  to  the  exclusion  of  Jones,  and 
that  the  judge  properly  directed  a  verdict  for  the  defendant. 
In  Camp  v.  Camp  (2  Hill,  628),  the  mortgagor  testified  that 
when  the  mortgage  was  executed  he  made  a  formal  delivery  of 
the  property  to  the  mortgagee,  going  around  with  him  and  point- 
ing out  the  several  articles ;  that  the  mortgagee  then  requested 
him  to  take  charge  of  the  property  at  a  stipulated  compensa- 
tion and  manage  it  as  agent ;  that  he  immediately  took  charge  of 
it  accordingly,  and  had  not  since  possessed  it  except  as^agent  of 
the  mortgagee.  It  appeared  that  the  property  had  not  been  re- 
moved from  where  it  .was  when  the  mortgage  was  given,  but 
had  ever  since  remained  in  the  mortgagor's  diarge.  The  cir- 
cuit judge  held  that  these  circumstances  could  be  deemed  to 
constitute  "an  immediate  delivery"  and  "an  actual  and  con- 
tinued change  of  possession,"  within  the  meaning  of  the  stat- 
ute ;  and  upon  review  this  was  held  error  and  a  new  trial  was 
granted,  the  court  sayinjg  :  "  Actual  change  of  possession  im- 
ports at  least  something  more  than  a  mere  legal  or  fictitious 
change,  to  be  worked  by  the  operation  of  the  mortgage  itself. 
Upon  any  other  construction  the  statute  means  nothing.     Kor 
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can  parties  agree  that  the  mortgagor  shall  continue  in  actual  pos- 
session, and  call  this  the  possession  of  the  mortgagee."  In  Otis 
V.  Sm  (8  Barb.  102),  Judge  Paige  said :  "  It  has  been  repeat- 
edly decided  that  if  an  assignee  or  mortgagee  leaves  goods 
assigned  or  mortgaged  in  the  possession  of  the  assignor  or 
mortgagor  as  his  agent,  this  is  not  an  actual  change  of  posses- 
sion, within  the  meaning  of  the  fifth  section  of  the  statute  of 
frauds."     See,  also,  Hcmford  v.  Artcher^  4  Hill,  271. 

Here  the  possession  of  the  plaintiff  fell  far  short  of  being 
actual,  within  the  purview  of  these  authorities.  *  It  is  true  that 
the  plaintiff  testified  in  a  general  way  that  she  took  possession 
of  the  property,  and  that  she  was  in  possession  ;  but  such  gen- 
eral evidence  has  no  weight  when  the  facts  are  proved  showing 
precisely  what  was  done.  {Miller  v.  Long  Island  B.  li.  Cb., 
71  N.  Y.  380.)  All  she  did  was  to  appoint  the  mortgagor 
her  agent ;  to  go  to  the  shops  where  the  property  was  once  or 
twice  ;  and  to  give  some  instructions  about  the  business.  She 
testified  that  she  took  no  personal  charge  of  the  business  only 
as  she  appointed  her  husband  her  agent,  and  that  is  "  what  she 
meant  by  taking  possession."  It  matters  not  that  her  husband 
carried  on  the  business  as  her  agent.  He  had  the  actual  pos- 
session and  control  of  the  property  at  all  times.  Her  possession 
was  merely  constructive  or  legal,  and  such  a  possession  does 
not  answer  the  requirement  of  the  statute.  That  under  such 
circumstances  the  mortgage  was  absolutely  void  as  to  the  judg- 
ment creditors  of  the  mortgagor,  and  that  tlie  property  could 
be  taken  and  sold  by  virtue  of  executions  against  him,  even 
after  the  pay  day  named  in  the  mortgage  had  passed,  there  can 
be  no  doubt.  {iLly  v.  Camley,  19  N.  Y.  496 ;  Porter  v. 
Farmley,  62  id.*  185.) 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event. 

All  concur,  except  Kapallo,  J.,  absent. 

Judgment  reversed. 


MEMORANDA 


CAUSES  DECIDED    DURING    THE  PERIOD  EMBRACED   IN  THIS 
VOLUME,  WHICH  ARE  NOT  REPORTED  IN  FULL. 


Simon  Stebnb,  Bespondent,  v.  Chablbs  Goepp,  as  Adminis- 
trator, etc.,  Appellant. 

(Argued  January  21, 1881  ;  decided  February  t,  1881.) 

Mem.  of  decision  below.  (20  Hun,  396). 

W.  T.  B.  MilliJcen  for  appellant. 

Sam/ud  Hcmd  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Charles  S.  Hall,  Appellant,  v.  B.  Bradlet  Keeleb,  et  al., 
Sespondents. 

(Argued  January  24, 1881 ;  decided  February  1,  1881.) 

Samud  Hand  for  appellant. 

Edwa/rd  Ha/rris  for  respondents. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 
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Abraham  Lott,  Administrator,  etc.,  Respondent,  v.  Fsakk 
Ceooke,  Executor,  etc..  Appellant. 

(Argaed  January  26,  1881 ;  decided  February  1,  1881.) 

Frank  Crooke  for  appellant. 

John  H.  KenMe  for  respondent. 
Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Cathabinb  a.  Abbott,  Administratrix,  etc.,  Respondent,  t>. 
Nicholas  H.  Deckbb,  Impleaded,  etc..  Appellant. 

(Argued  January  24, 1881 ;  decided  February  1,  1881.) 

Ira  D,  Wa/rren  for  appellant. 

J.  A,  Dennison  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


John  F.  Peyser  et  al.,  Appellants,  v,  Frederick  B.  Wbndt, 
as  sole  Surviving  Executor,  etc.,  et  al..  Respondents. 

An  action  forlCn  accounting  and  partition  and  other  relief  is  not  entitled  to 

a  preference  because  tlie  construction  of  a  will  is  incidentally  involTed 

therein. 
To  give  a  cause  a  preference  under  the  Code  of  Civil  Procedure  (^  791,  subd. 

5), as  "an  action  for  the  construction  of  or  adjudication  upon  a  wUl,"  it 

must  be  etpressly  brought  for  that  purpose. 

(Argued  February  1,  1881 ;  decided  February  8, 1881.) 

This  was  a  motion  to  strike  this  cause  from  tlie  preferred 
calendar. 
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The  action  was  for  an  accounting  by  the  executors  of  the 
will  of  David  M.  Peyser,  deceased,  and  for  the  partition  of 
his  real  estate. 

Preference  was  claimed  upon  the  ground  that  the  action  in- 
volved the  construction  of  the  will  of  the  deceased.  The 
court  say : 

"  To  give  this  cause  the  preference  claimed,  it  must  be  an 
action  expressly  brought  '  for  the  construction  of  or  an  adjudi- 
cation upon  a  will.'  This  is  an  action  for  an  accounting  and 
partition  and  other  relief,  and  it  matters  not  that  the  construc- 
tion of  a  will  is  incidentally  involved." 


Charles  Wehle  for  motion. 
George  A.  Black  opposed. 

Per  curiam  opinion  for  granting  motion. 
All  concur. 
Motion  granted. 


Gbeenlbaf  K.  Shebidan,  as  Executor,   etc.,  Appellant,  v, 
Julia  R.  Houghton  et  al..  Respondents. 

(Submitted  Janoary  17. 1881  ;  decided  February  8, 1881.) 

Appeal  from  judgment  of  General  Term,  reversing  a  de- 
cree of  the  surrogate  of  the  county  of  New  York,  admitting 
to  probate  the  will  of  David  S.  Jackson,  deceased.  (Mem.  of 
decision  below,  16  Hun,  628.) 

By  section  8  of  chapter  359  of  the  Laws  of  1870,  jurisdic- 
tion was  conferred  upon  the  surrogate  of  the  county  of  New 
York,  to  take  proof  of  lost  or  destroyed  wills  —  the  same  juris- 
diction as  was  vested  in  and  possessed  by  the  Supreme  Court. 
Formerly  the  sole  jurisdiction  to  prove  such  wills  was  vested 
in  the  Court  of  Chancery  (2  K.  S.  67,  §  63) ;  and  by  the  Consti- 
tion  of  1846,  and  the  Judiciary  Act  of  1847,  that  jurisdiction 
was  transferred  to  the  Supreme  Court.  At  the  time  the  ap- 
peal in  this  case  was  taken  to  the  Supreme  Court,  appeals 


644  MEMORANDA  OP 

from  the  decrees  of  surrogates  were  regulated  by  the  Revised 
Statutes,  and  not  by  the  Code.  (§  471  of  the  Code  of  Pro- 
cedure.) 

Procedings  were  instituted  to  prove  this  will  as  a  destroyed 
will  before  the  surrogate  of  New  York ;  and  after  hearing  the 
proofs  of  the  parties,  he  made  a  decree  establishing  the  will. 
This  appellant  appealed  to  the  Supreme  Court  from  such  de- 
cree, and  there  the  decree  was  reversed  "  on  a  question  of  law,'* 
and  the  judgment  of  reversal  provided  as  follows :  "  That  the 
proceedings  be  and  the  same  hereby  are  remitted  to  the  surro- 
gate of  the  county  of  New  York,  who  is  hereby  directed  to 
proceed  with  the  hearing  of  the  case,  and  that  no  costs  be  al- 
lowed to  either  party  on  the  said  appeal."  From  that  judgment 
the  appellant  appealed  to  this  court,  except  from  so  much 
thereof  as  reversed  the  decree  appealed  from,  and  as  stated 
the  reversal  to  have  been  on  a  question  of  law. 

The  appellant  here  complained  that  the  proceedings  were 
remitted  to  the  surrogate  for  a  further  hearing  before  him ; 
also  that  he  was  entitled  to  costs.  The  court  say :  "  If  the 
reversal  had  been  upon  a  question  of  fact,  it  would  have  been 
the  duty  of  the  Supreme  Court  to  direct  the  case  to  be  tried 
before  a  jury  upon  feigned  issues.  (2  R.  S.  609,  §  98.)  But  in 
the  case  of  a  reversal  upon  a  question  of  law,  it  is  provided  (2 
R.  S.  609,  §  96),  that  costs  shall  be  awarded  "  against  the  party 
maintaining  the  decision  of  the  surrogate,  either  personally  or 
out  of  the  estate  of  the  deceased."  Section  97  provides  that 
the  reversal  upon  a  question  of  law  shall  be  certified  to  the 
surrogate  whose  decision  was  appealed  from,  with  the  award 
of  costs  made  by  the  court,  and  that  the  surrogate  shall 
enforce  payment  of  the  costs  awarded,  in  the  same  manner 
as  if  such  award  had  been  made  by  him,  and  shall  proceed 
upon  such  reversal  as  directed  in  the  first  title  of  the  sixth 
chapter  of  the  second  part  of  the  Revised  Statutes.  The  title 
referred  to  is  the  one  providing  for  the  proof  of  wills  and  the 
issuing  of  letters  thereon  by  the  surrogate,  and  other  testament- 
ary matters.  Hence  it  was  entirely  proper  for  the  Supreme 
Court  to  remit  the  matter  to  the  surrogate  for  a  further  hear- 
ing according  to  law.     The  parties  could  again  be  brought  be- 
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fore  him  and  the  hearing  had  de  novo  /  or  the  same  evidence 
might  be  used,  with  such  other  evidence  as  any  party  desired 
to  offer.  Such  practice  was  apparently  sanctioned  in  TaJhot 
V.  TaJh<^  (23  N.  Y.  17),  and  is,  we  think,  plainly  required  by 
the  language  of  the  statute. 

The  appellant  also  claims  that  costs  were  not  awarded  to 
him,  either  against  the  respondents  personally  or  out  of  the 
estate  of  the  deceased.  This  complaint  seems  to  us  well 
founded.  .  The  statute  is  peremptory  that  they  shall  be  so 
awarded.  The  language  used  will  admit  of  no  other  construe* 
tion. 

The  judgment  of  the  General  Term  should  therefore  be 
affirmed,  except  as  to  th^  costs,  and  as  to  them  should  be  re- 
versed, and  the  case  remitted  to  the  General  Term,  that  it  may 
determine  whether  the  costs  shall  be  paid  by  the  respondents 
personally,  or  out  of  the  estate  of  the  deceased ;  costs  of  the 
appeal  to  this  court  of  both  parties  to  be  paid  out  of  the  estate 
of  the  deceased." 

Samuel  Riker  for  appellant. 

No  one  appearing  for  respondents. 

Earl,  J.,  reads  for  affirmance,  except  as  above  stated. 
Judgment  accordingly. 


In  the  Matter  of  the  Petition  of  Maby  G.  PmoKmsr  to  vacate 
an  assessment. 

(Argued  January  18,  1881;  decided  February  8,  1881.) 

John  G.  Shaw  for  appellant. 

A,  J,  Vanderpod  for  respondent. 

Agree  to  affirm  without  opinion. 

All  concur,  except  Rap ALLo,  J.,  absent 

Order  affirmed. 
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GRiFFrrH  G.  Williams,  as  Administrator,  etc.,  Bespondent, 
V.  Amaziah  D.  Barber,  Appellant. 

(Submitted  January  24, 1881 ;  decided  February  8,  1881.) 

Adams  <&  Swan  for  appellant. 

John  I).  Collins  (&  A.  C.  Coxe  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


James  Muldoon  et  al..  Respondents,  v.  "Wilson  H.  Blackwell, 
et  al.,  Appellants. 

It  is  too  late  for  a  defendant  to  claim  for  the  first  time,  on  appeal  to  this 
court,  that  his  answer  contains  a  counterclaim  which  is  admitted  hy  not 
being  replied  to.  It  should  be  insisted  upon  and  the  attention  of  the 
court  or  referee  called  to  it  on  trial,  and  if  not  allowed  an  exception 
should  be  taken. 

(Submitted  January  24,  1881 ;  decided  February  8, 1881.) 

This  action  was  brought  to  recover  for  work  arid  materialfi. 
The  answer  alleged  that  the  work  was  done  and  materials  fur- 
nished under  a  special  contract,  which  plaintiffis  failed  to  per- 
forna,  and  alleged  damages  to  a  sum  specified  for  the  failure  to 
perform.  No  reply  was  served.  It  was  urged  upon  the  ap- 
peal that  the  answer  contained  a  counter-claim,  which,  by  not 
being  replied  to,  was  admitted. 

The  court  say  in  reference  thereto  :  "  The  answer  is  some- 
what equiyocal,  and  it  is  not  entirely  certain  that  the  defend- 
ants intended  by  their  allegations  to  set  up  a  counter-claim. 
But  whether  they  did  or  not,  it  is  not  now  available  to  them. 
They  did  not  claim  at  the  trial  that  any  counter-claim  was  ad- 
mitted. The  case  was  tried  and  decided  as  depending  entirely 
upon  the  evidence  given  by  the  plaintiflEs.  If  the  claim  had 
been  made  that  a  counter-claim  was  set  up  in  the  answer,  the 
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pkintiffs  might  have  moved  the  court  for  leave  to  serve  a  reply, 
or  have  shown  that  a  reply  was  in  some  way  waived.  The  at- 
tention of  the  referee  should  have  been  called  to  the  alleged 
counter-claim,  and  it  should  have  been  insisted  on  at  the  trial, 
and  if  not  allowed,  an  exception  should  have  been  taken.  It 
is  too  late  for  the  defendants  now  for  the  first  tinie,  so  far  as 
appears  in  the  case,  to  claim  that  their  answer  contains  a  coun- 
ter-claim, which  is  admitted." 

TT.  T,  BirdsdU  for  appellants, 

J.  A.  Shaudy  for  respondents, 

Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Caboline  Eiceman,  Executrix,  etc.,  Respondent,  w.  H.  O. 
Havemeyeb  et  al.,  Appellants. 

(Ai^ed  January  25,  1881 ;  decided  February  8, 1^1.) 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence causing  the  death  of  George  M.  Riceman,  plaintift's 
testator. 

The  facts  appearing  were  substantially  as  follows : 
The  deceased  was,  at  the  time  of  the  accident  causing  his 
death,  in  the  employ  of  defendants  as  assistant-engineer  in  their 
sugar  refinery*  In  the  basement  of  the  refinery  were  two  rows  of 
tanks  with  a  flagged  passage-way  two  feet  six  inches  wide  be- 
tween them.  At  one  point  there  was  a  gutter  across  this  passage- 
way, a  foot  above  it,  with  a  block  on  either  side  to  assist  in  get- 
ting over  it  The  deceased  went  through  this  passage-way  to 
examine  a  piinip  which  was  out  of  repair,  and  in  returning  fell 
into  a  tank  containing  hot  sugar  syrup,  which  was  uncovered, 
receiving  injuries  causing  his  death.  No  one  saw  the  accident. 
The  deceased  had  been  in  defendants'  employ  for  two  days  and 
had  during  that  time  been  to  and  fro  over  this  passage-way. 
He  had  been  over  it  five  times  just  before  the  accident; 
at  that  time  a  fellow-servant  went  over  safely,  just  ahead 
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of  him.  The  way  was  well  lighted.  The  deceased  had  been 
especially  charged  to  be  careful  and  not  fall  into  the  tank. 
Rdd^  that  plaintiff  failed  to  show  directly  or  inferentially 
that  her  testator  was  free  from  contributory  negligence,  and 
that  a  refusal  to  nonsuit  was  error. 

Theodore  F.  JdoJcaon  for  appellants. 

Winchester  Britton  for  respondent. 

FoLGEB,  Ch.  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


John  W.  Greene,'  as  Administrator,  etc..  Respondent,  v.  Johk 
Majbtine,  as  Executor,  etc.,  et  al..  Appellants. 

(Argued  January  27,  1881 ;  decided  February  8, 1881.) 

Reported  below  (31  Hun,  136). 
Cha/rle%  A,  Jackson  for  appellants. 

G,  TUlotson  for  respondent. 

Agree  to  affirm  on  Coit  v.  Campbell  (82  N.  T.  509). 
All  concur. 
Judgment  affirmed. 

Marion  B.  Holyokb,  as  Executrix,  etc.,  Appellant,  v.  Union 
Mutual  Life  Insurance  Company,  Respondent 

(Argued  January  27, 1881 ;  decided  February  8,  1881. 

Repobted  below  (22  Hun,  75). 

EdAJoard  B,  Cowlea  for  appellant. 

Merritt  E.  Sawyer  for  respondent. 

Agree  to  affirm  on  opinion  of  court  below. 
All  concur. 
Judgment  affirmed. 
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Hbnbt  E.  Sprague,  Appellant,  v.  Edwin  Buttbhwobth    et 
al.,  Respondents. 

(Argaed  Febrosry  1,  1881;  decided  February  8,  1881.) 

Reported  below  (22  Hun,  502). 

Hobert  JP.  Sarlow  for  appellant. 

«/.  Zangdon  Wa/rd  for  respondents. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur,  except  Rapallo,  J.,  absent. 
Appeal  dismissed. 


James  H.  Chambebs,  Appellant,  'O,  Willi ak  H.  Appleton 
et  al.,  Respondents. 

(Argued  February  1,  1881 :  decided  February  8,  1881.) 

This  was  an  appeal  from  an  order  of  General  Term,  affirm- 
ing an  order  of  reference  herein. 

The  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract  on  the  part  of  the  defendants  by  which  they 
agreed  to  furnish  their  publications  to  fill  the  orders  which  had 
been  obtained  by  plaintiff  therefor.  Plaintiff  claimed  the  dif- 
ference between  the  agreed  price  for  which  the  publications 
were  to  be  furnished  to  him,  with  expense  of  delivery  added, 
and  the  price  he  was  to  receive  under  the  orders.  Hdd^  that 
the  action  was  one  ex  contractu  involving  the  examination  of 
a  long  account  within  the  meaning  of  the  rule  applicable  to 
such  cases,  and  so  was  referable. 

Wmiam  W.  Badger  for  appellant. 

Douglas  CampbdlioY  respondents. 

» 
Per  curiam  opinion  for  dismissal  of  appeal. 
All  concur,  except  Rapallo,  J.,  absent. 
Appeal  dismissed. 
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The  People  of  the  State  of  New  Toek,  Plaintiff  in  error, 
V.  Amenzo  Fry,  Defendant  in  error. 

(Argued  February  8, 1881 ;  decided  February  8,  1881.) 

Eeported  below  (21  Hun,  282). 

J.  Keck  for  plaintiff  in  error. 

J.  M.  Dudley  for  defendant  in  error. 

*  Judgment  affirmed  on  argument. 
All  concur. 
Judgment  affirmed. 


Catherine  L.  Phipps,  Appellant,  v.  Thomas  D.  Caricak,  Re- 
spondent. 

(Submitted  February  1,  1881 ;  decided  February  11,  1881.) 
Reported  below  (23  Hun,  160). 
Oeo.  P.  Avery  for  appellant. 
D.  P.  Barnard  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Order  affirmed. 


John  Theiss,  as  Administrator,  etc.,  Respondent,  v.  Samuel 
H.  Barrons  et  al.,  Appellants. 

(Argued  February  2, 1881 ;  decided  February  11, 1881.) 

W.  H,  Bowman  for  appellants. 

Thomas  Raines  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 
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Saeah  a.  Parish,  Executrix,  etc.,  Appellant,  v.  Daniel  W. 
Smith,  Respondent. 

(Argued  February  4,  1881 ;  decided  February  11,  1881.) 

George  H.  Foster  for  appellant. 

John  E.  Parsons  for  respondent* 

Agree  to  aflfirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Almiba  Loxo,  as  Administratrix,  etc.,  Respondent,  v.  Thb 
Village  of  Tonawanda,  Appellant. 

(Submitted  February  8, 1881 ;  decided  February  11,  1881.) 

Osgoodby^  Titus  cfe  Moot  for  appellant. 

P.  A.  Matteson  for  respondent. 

Agbee  to  affirm  without  opinion. 

All  concur,  except  Folgee,  Ch.  J.,  dissenting,  and  Rapallo, 
J.,  absent. 
Judgment  affirmed. 


Elias  M.   Sperling,  Respondent,  v.  Williasi  C.   Conneb, 
Sheriff,  etc.,  Appellant. 

(Submitted  February  10, 1881 ;  decided  March  1,  1881.) 

Almon  Ooodwim,  for  appellant. 

Heni^y  A,  Moot  for  respondent. 

Agree  to  affirm  without  opinion. 

All  concur,  except  Miller,  J.,  not  voting,  and  Rapallo,  J., 
absent. 

Judgment  affirmed. 
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John  I.  Dubyea,    Appellant,  v,  William  C.   Tbaphageh, 
Executor,  etc.,  Respondent. 

(Argaed  Janaary  Bl,  1881 ;  decided  March  1, 1881.) 

Thb  plaintiff  bad  a  claim  against  JamQ|9  W.  Wilson,  and 
after  the  latter' s  death^  presented  it  to  defendant,  his  execu- 
tor, by  whom  it  was  disputed,  and  thereupon,  with  the  ap- 
proval of  the  surrogate,  it  was  heard  before  a  referee,  who  re- 
ported in  favor  of  the  defendant,  wholly  disallowing  the  claim. 
A  motion  was  then  made  on  behalf  of  the  executor,  at  a 
Special  Term  of  the  Supreme  Court,  held  by  Justice  John  R. 
Bbady,  for  a  confirmation  of  the  report,  and  a  counter  motion 
was  at  the  same  time  made  by  the  plaintiff,  founded  on  a  case 
and  exceptions,  to  set  aside  the  report,  the  first  of  which 
motions  was  granted,  and  the  last  denied.  After  judgment 
entered,  an  appeal  was  taken  to  the  General  Term,  where  the 
order  and  judgment  were  affirmed,  Justice  Bkady,  as  the  re- 
cord shows,  being  at  the  time  a  member  of  the  appellate  court 
and  joining  in  its  decision. 

It  w^  claimed  that  his  action  at  the  General  Term  was  in 
violation  of  article  6,  section  8  of  the  Constitution,  which  pro- 
vides that  "  no  judge  or  justice  shall  sit  at  a  General  Term  of 
any  court,  or  in  the  Court  of  Appeals,  in  review  of  a  decision 
made  by  him  or  by  any  court  of  which  he  was  at  the  time  a 
sitting  member." 

The  court  say:  "We  do  not  see  any  answer  to  the  ob- 
jection. We  have  held  in  such  case  that  the  court  of  re- 
view was  improperly  constituted,  and  was  not  authorized 
to  hear  the  appeal,  and,  therefore,  its  judgment  must  be  re- 
versed, irrespective  of  the  question  whether  its  determination 
was  right  or  wrong.  {Pistor  v.  Hatfield^  46  N.  Y.  250; 
Real  V.  The  People,  42  id.  276.)'' 

E.  H.  Benn  for  appellant. 

Charles  Matthews  for  respondent. 

Finch,  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 
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W.  Hudson  Stephens,  as  Executor,  etc..  Respondent,  v,  Rufus 
B.  Watte,  Appellant.  . 

(Argued  Febroarj  2,  1881;  decided  March  1,  1881.) 

The  questions  presented  were  principally  as  to  the  findings 
of  facts.  The  court  held  that  there  was  evidence  tending  to 
sustain  the  findings  which  were,  therefore,  conclusive  here. 

Z.  J.  Dorwin  for  appellant. 

C,  D,  Adams  for  respondent. 

FiNOH,  J.,  reads  for  affinnance. 
All  concur. 
Judgment  affirmed. 


John  Swenakton  et  al..  Appellants,  v.  Mary  Hancock  et  al.. 
Respondents. 

(Submitted  February  8,  1881;  decided  March  1,  1881.) 

Reported  below  (22  Hun,  38).     Decided  upon  the  facts  in 
the  case. 

Man  <&  Pa/rsona  for  appellant  Swenarton. 

Jeremiah  S,  Black  (&  Thomas  W.  BarUey  for  appellant 
Hutton. 

William  IL  Tagga/rd  for  respondent  Locke. 

Rufus  L.  Scott  (&  Edwin  O,  Dams  for  respondent  Walsh. 

Jarrhes  W.  Fidd  and   Kissam  <&  Emimry  for  respondents 
Thacher  et  al. 

Amos  O.  Hull  for  respondents  Allen  et  al. 

ChUion  B.  Allen  for  other  respondents. 

Danforth,  J.,  reads  for  affirmance. 
All  concur,  except  Rapallo,  J.,  absent. 
Judgment  affirmed. 


654  MEMORANDA  OF 

Samuel  Fordham,  BespoDdent,  v.  James  S.  Hendriokson  et 
al.,  Executors,  etc.,  Appellants.  * 

(Argued  Febraarv  10, 1881;  decided  March  1,  1881.) 

This  action  was  brought  to  recover  upon  a  lost  note  for  $700, 
made  by  the  defendant's  testator,  payable  to  the  order  of  one 
Campbell,  and  by  him  indorsed  to  the  plaintiflE. 

The  sole  question  of  fact  litigated  at  the  trial  related  to  the 
ownership  of  the  note  by  the  plaintiff.  Upon  that  question 
the  court  say  "  there  w^as  some  conflict  in  the  evidence  and  the 
verdict  of  the  jury  thereon  concludes  us." 

A  point  was  made  in  this  court,  for  the  first  time,  theit  it 
does  not  appear  in  the  case  that  the  plaintiff  gave  the  bond  re- 
quired by  the  statute  as  a  prerequisite  to  a  recovery  upon  the 
note.  No  such  objection  to  the  recovery  was  taken  at  the  trial. 
The  court  say  :  "  There  is  no  exception  which  permits  the  point 
for  our  consideration.  We  must  now  assume  that  the  bond 
was  given." 

J.  Stewart  lioas  for  appellants. 

Moody  B.  Smith  for  respondent. 

Earl,  J.,  reads  for  aflSrmance. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


Algernon  S.  Sullivan,  Public  Administrator,  etc..  Respond- 
ent, V.  The  Howe  Machine  Company,  Appellant. 

(Argued  February  11,  1881 ;  decided  March  1, 1881.) 

S.  O,  Wheeler  for  appellant. 

William  DorsJteiiner  for  respondent. 

Agree  to  affirm  without  opinion. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 
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The  First  National  Bank  of  Whitehall,  Respondent,  v. 
Mama  Tisdale,  Administratrix,  etc.,  et  al.,  Appellants. 

(Argaed  February  11, 1881 ;  decided  March  1, 1881.) 

This  action  was  brought  by  plain tiiBE  upon  a  promissory  note 
executed  by  Henry  G.  Tisdale,  defendants'  intestate,  for  $7,500, 
payable  to  the  order  of  The  Whitehall  Transportation  Com- 
pany, and  indorsed  by  that  company. 

The  defense  was  that  the  note  was  given  without  considera- 
tion. Defendants  claimed  and  gave  evidence  tending  to 
show  that  the  note  was  executed  and  delivered  to  plaintiff 
at  the  request  of  its  officers,  not  to  be  paid  by  him  but  to  rep- 
resent that  amount  of  assets,  so  that  the  bank  might  pass  an 
expected  examination  by  the  bank  examiner,  and  with  the  agree- 
ment that  the  bank  should  protect  and  care  for  the  paper  and 
that  Tisdale  should  not  be  called  on  to  pay  it.  It  was  claimed 
by  plaintiff  and  evidence  was  given  showing  that  the  note  was 
given  to  pay  and  take  up  a  note  of  $5,000  made  by  Tisdale 
and  loaned  to  the  transportation  company  and  a  draft  of  $2,500 
drawn  by  it  upon  and  accepted  by  him,  which  paper  had  been 
discounted  by  plaintiff ;  that  the  note  in  suit  was  thereupon 
discounted  by  plaintiff  and  the  avails  credited  to  said  company, 
and  the  $5,000  note  and  draft  surrendered.  The  court  found 
with  the  plaintiff  and  refused  to  find  an  understanding  or  agree- 
ment that  the  note  was  to  be  used  to  make  a  better  showing 
with  the  bank  examiner,  and  that  the  maker  should  not  be 
called  upon  to  pay.  ffeld,  no  error;  that  the  court  having 
found  that  the  note  was  given  to  take  up  the  other  paper,  the 
surrender  of  these  obligations  was  an  ample  consideration  for 
the  note  iu  suit  {Spencer  v.  JSaUoUj  18  N.  Y.  327 ;  Toungs  v. 
Zee,  12  id.  551),  and  that  the  alleged  agreement  was  beyond 
the  authority  of  plaintiff's  president  to  make  and  did  not  bind 
it.  {Bank  of  tj.  S.  v.  Dunn,  6  Peters,  51 ;  Bank  of  Me- 
tropolis V.  JoneSj  8  id.  12 ;  Wyman  v.  IlaUowdl  and  Augusta 
Bank,  14  Mass.  58.) 

Plaintiff  gave  in  evidence  under  objection  and  exception  the 
entries  in  the  books  of  the  transportation  company  in  refer- 
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ence  to  the  paper  above  mentioned.  It  appeared  that  Tisdale 
was  a  stockholder,  director  and  the  vice-president  of  that  oom- 
pany,  had  access  to  and  had  examined  its  books.  Hdd^  that  the 
evidence  was  properly  received  i  that  Tisdale  was  charge- 
able with  knowledge  of  the  entries  {Alien  v.  Coit^  6  Hill, 
318 ;  Heartt  v.  Cornvng^  3  Paige,  566) ;  also  (Jiat  it  was  not 
essential  that  the  entries  should  be  proved  by  the  clerk  who 
made  them.  (Ocean  Nat.  Bank  of  N.  Y.  v.  Carll,  55  N.  Y. 
440),  distinguished. 

The  entries  made  in  plaintifPs  books  proved  by  the  cashier 
were  also  received  in  evidence  under  objection  and  exception, 
the  court,  however,  holding  that  what  the  bank  did,  unless  from 
the  circumstances  Tisdale  was  shown  to  have  known  it,  could 
not  affect  him.     Hdd^  no  error. 

A,  D.  Wait  for  appellants. 

James  Spencer  for  respondent. 

MiLLEB,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Patbick  Faerbll,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendant  in  Error. 

(Submitted  February  11, 1881 ;  decided  March  1,  1881.) 

Reported  below  (21  Hun,  485).     Decided  on  the  facts. 

William  F,  Howe  for  plaintiff  in  error. 

Daniel  O,  JRoUina  for  defendant  in  error. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Lawbencb  Bowe^  Plaintiff  in  Error,  v.  Thb  People  of  the 
State  of  New  York,  Defendant  in  Error, 

(Submitted  February  11. 1881 ;  decided  March  1, 1881.) 
'  Deotoed  on  the  fa«tB. 
'    WilHam  F,  Howe  for  plaintiff  in  error. 

Daniel  O.  HoUins  for  defendant  in  error. 

All  concur,  except  Rapallo,  »r.,  absent. 
Judgment  affirmed. 


David  Golden,  Appellant  and  Eespondsnt;  The  Matob, 
Aldebmen  and  Commonalty  of  the  CriY  of  New  York, 
Respondent,  and  Daniel  Kelly,  Appellant. 

William  J.  Kennedy,  Appellant  and  Respondent,  v.  The 
Samp,  Respondent,  and  Richard  M.  Collard,  Appelltot 
and  Respondent. 

John  O'Brien,  Appellant,  v.  The  Same,  Respondent,  and 
William  Clanoey,  Appellant. 

(Argued  February  7, 1881;  decided  March  8,  1881.) 

J),  J.  Dean  for  appellant  the  mayor,  etc. 

EUiot  Sandford  for  appellant  Commisky. 

Nelson  J.  Waterhury  for    plaintiffs,    appellants    and    re- 
spondent. 

Agree  to  affirm  on  opinion  in  Faga/n  v.   Th4  Mayor  (antej 
p.  348). 

All  concur,  except  Rapallo,  J.,  absent. 
Judgment  affirmed. 
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Jamks  H.  Vak  Geldee,  Appellant,  v.  David  H.  Van  Geldkr 
et  al.,  Eespondentfi. 

Where  in  an  eqaitj  action  the  defendants  answered  separately  and  a  judg- 
ment in  their  favor  was  affirmed  in  this  court  with  costs  ' '  to  the  re- 
spondents/' held,  that  this  authorized  but  one  bill  of  costs. 

The  allowance  of  costs  in  the  Supreme  Court  in  such  an  action,  and 
whether  to  one  or  more  respondents,  is  in  the  discretion  of  the  eourt 
below,  and  Its  decision  is  not  reviewable  here. 

(Argued  February  2, 1881;  decided  March  8,  1881.) 

These  were  appeals  from  two  orders  of  General  Term  of 
the  Supreme  Court,  one  of  whicli  reversed  an  order  of  Spe- 
cial Term  whicli  directed  the  retaxation  of  costs  of  appeal  to 
this  court ;  the  other  reversed  an  order  of  Special  Term  which 
directed  a  retaxation  of  costs  on  appeal  to  the  General  Term. 

The  action  was  an  equity  one.  The  defendants  answered  sepa- 
rately. The  complaint  was  dismissed  on  trial  without  costs  to 
either  party.  Plaintiff  appealed  to  the  General  Terra,  where 
the  judgment  was  aflSrmed,  with  costs.  The  defendants  claimed 
separate  bills  of  costs  which  were  allowed  and  taxed  by  the 
derk.  The  plaintiff  moved  for  a  retaxation ;  he  also  appealed 
from  the  judgment  to  this  court,  where  the  judgment  was  af- 
firmed,. "  with  costs  to  the  respondents."  Upon  entry  of  judg- 
ment upon  the  remittitur  separate  bills  of  costs  were  allowed 
and  taxed  by  the  clerk.  Uddy  that  the  order  giving  each  re- 
spondent costs  of  appeal  to  this  court  was  erroneous.  The  court 
say :  "  Costs  were  given  in  this  court  *  to  the  respondents  *  but 
not  to  each  respondent ;  one  bill  only  should  have  been  al- 
lowed." As  to  the  order  relating  to  costs  in  the  Supreme  Court, 
held,  that  the  allowance  was  within  the  discretion  of  the 
court  below,  and  the  action  of  the  clerk  having  been  approved 
by  that  court,  as  appears  by  the  order  appealed  from,  this  court 
had  no  control  over  it.  {Ilerrmgton  v.  Hoiertsonj  71  N.  T. 
280 ;  Taylor  V.  Boot,  48  id.  687.) 

James  H.  Van  Oelder  for  appellant. 

J.  A.  Griswold  cfe  Eugene  Burlingame  for  respondents. 


CAUSES  NOT  BEPOBTED  IN  FULL.    659 

Danfobth,  J.,  reads  for  reversal  of  order  of  General  Term 
and  affirmance  of  order  of  Special  Term  as  to  costs  in  this 
court,  and  for  dismissal  of  appeal  from  order  of  General  Term 
as  to  General  Term  costs. 

All  concur. 

Ordered  accordingly. 


Thb  People  ex  rel.  Miohael  Foley,  Appellant,  v.  The  Board 
OF  Police  Commissioners  et  al..  Respondents. 

(Aigaed  March  1,  1881;  decided  March  8, 1881. 

Horace  Russell  for  appellant. 

J?.  J.  Deem  for  respondents. 

Agree  to  dismiss  appeal  without  opinion. 
All  concur,  except  Kapallo,  J.,  absent. 
Appeal  dismissed. 


Anna  Bergen  et  al.,  Respondents,  v.  Mart  "Wyckoff  et  al., 
Frank  Crooke,  Purchaser,  Appellant. 

It  ieems  that  the  proTision  of  the  Code  of  Civil  Procedure  (§  451),  in  refer, 
ence  to  the  manner  of  designating  and  of  service  of  summons  upon  un- 
known defendants,  applies  to  all  actions  in  which  service  of  summons 
may  he  by  publication,  including  actions  for  partition. 

Where  a  plaintiff  in  an  action  for  partition  dies  after  argument  at  General 
Term,  and  before  decision  of  an  appeal  from  an  order  requiring  a  pur- 
chaser on  sale  under  the  judgment  to  complete  his  purchase,  the  General 
Term  has  power  to  direct  its  order  to  be  entered  nune  pro  tunc,  as  of  a 
daj  prior  to  the  death. 

(Argued  March  4,  1881 ;  decided  March  8, 1881.) 

This  was  an  appeal  from  an  order  of  General  Term, 
affirming  an  order  of  Special  Term  requiring  a  purchaser 
on  sale  under  a  judgment  in  an  action  for  partition  to 
complete  his  purchase.  He  assigned  various  grounds  of 
objection  to  the    title,  among   others,  that    the   proceeding 
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against  unknown  owners  was  irr^ular;  that  it  was  gov- 
erned "by  the  Revised  Statutes  and  not  by  the  Code.  The 
summons,  after  naming  certain  parties  defendants,  concluded 
by  referring  to  "  all  other  persons  (if  any)  having,  or  claiming 
to  have,  any  interest  or  claim  against  the  premises  sought  to  be 
partitioned,  *  *  *  *  all  of  whose  names  are  unknown 
to  the  plaintiff."  The  summons,  as  to  such  persons,  was  served 
by  publication  for  six  weeks,  upon  the  assumption  that  section 
451  of  the  Code  of  Civil  Procedure  (1878)  applied  to  actions 
in  partition.  The  court  say :  "  That  section  is  general,  and 
was,  we  think,  intended  to  apply  to  all  actions  in  which  serv- 
ice by  publication  may  be  made.  But  it  is  a  sufficient  answer 
to  the  objection  made,  that  it  appears  by  the  moving  affidavit, 
the  referee's  report,  and  the  judgment,  that  there  were  and  are 
no  unknown  owners,  and  that  the  owners  were  named  in  the 
summons  and  were  properly  served."  After  the  argument  of 
the  appeal  at  General  Term  and  before  the  decision,  one  of 
the  plaintiffs  died ;  that  court  directed  the  order  of  affirmance 
to  be  entered  nund  jpro  tunc,  as  of  a  day  prior  to  the  death. 
Sdd,  that  the  court  had  power  so  to  direct. 

Various  other  objections  were  disposed  of  on  the  facta. 

Frwnk  Grooke  for  appellant. 

Edga/r  Bevgen  for  respondents. 

Per  curiam  opinion  for  affirmance. 
All  concur,  except  Rapallo,  J.,  absent. 
Order  affirmed. 


Jamks  R.  Smiih,  Appellant,  v.  Annie  F.  Truslow  et  al..  Ex- 
ecutors, etc..  Respondents. 

It  teems  that  the  mere  fact  that  the  purchaser  of  lands  took  subject  to  a 
mortgage  does  not  render  him  Uable,  either  legaU/  or  equitably,  to  in- 
demnify his  grantor  against  the  mortgage. 

It  eeems,  howefoer,  the  rule  would  be  otherwise  if  the  mortgage  debt  formed 
part  of  the  consideration  of  the  purchase  and  was  to  be  paid  by  the  pur- 
chaser, if  he  retained  its  amount. 

(Argued  March  2,  1881 ;  decided  March  15, 1881.) 


CAUSES  NOT  REPORTED  IN  FULL.  661 

The  plaintiff  here  was  defendant  in  CampheU  v.  Smith  (71 
N.  Y.  26),  and  brought  this  action  to  recover  from  the  estate 
of  defendant's  testator  the  amount  paid  by  him  in  consequence 
of  the  liability  imposed  by  the  judgment  in  that  case.  His 
complaint  shows  that  the  premises  therein  referred  to  were  - 
conveyed  to  the  testator  subject  to  the  same  mortgage,  and  by  ^ 
deed  containing  a  covenant  by  which  the  grantee  assumed%nd  m 
agreed  to  pay  the  mortgage  similar  to  that  upon  which  his  own 
liability  depended ;  that  the  testator  had  notice  of  the  action 
above  referred  to,  and  was  required  to  defend  the  same  at  the 
risk  of  paying  damages  and  costs  if  any  should  thereby  be 
recovered.  The  defendant  by  answer  denied  any  obligation  to 
the  plaintiff,  averred  that  the  covenant  on  which  it  appeared  to 
stand  was  inserted  in  the  deed  fraudulently,  and  asked  that  it 
be  stricken  out  and  canceled.  The  truth  of  the  issue  made  on 
those  allegations  was  the  only  one  presented  upon  the  plead- 
ings or  tried  by  the  court.  The  finding  in  favor  of  the  defend- 
ant declared  that  the  words  and  clauses  on  which  the  plaintiff 
relied  were  unauthorized  and  their  insertion  in  the  deed  fraudu- 
lent. Judgment  was  given  that  they  be  erased  and  the  deed 
in  that  respect  reformed. 

The  court  here  say :  "  This  conclusion  "  (i.  e.  of  the  trial  court) 
"has  been  approved  by  the  General  Term,  and,  so  far  as  it  in- 
volves a  consideration  of  the  facts,  is  conclusive  upon  us.  The 
case  made  is  not  one  of  mutual  mistake.  It  is  one  of  fraud  prac- 
ticed by  the  plaintiff's  agent  upon  the  defendant's  testator,  and 
as  the  plaintiff  is  bound  by  the  agent's  acts,  the  case  upon  this 
point  is  brought  directly  within  the  decision  of  this  court  in 
Kilmer  v.  Smith  (77  N.  T.  226).  Other  questions  are  now 
presented  by  the  learned  counsel  for  the  appellant,  of  which  it 
might  be  enough  to  say  they  are  not  within  the  pleadings  and, 
so  far  as  we  can  see,  were  not  raised  in  the  court  below ;  but 
they  also  seem  to  be  without  merit. 

"  First :  The  appellant  claims  that  if  the  defendant  is  under 
no  express  covenant  to  pay  the  incumbrances  or  indemnify  his 
grantor  against  their  payment,  yet  the  plaintiff  may  recover 
the  deficiency  paid  by  him  as  if  the  defendant  was  bound  *  to 
indemnify  his  grantor  against  incumbrances.'  It  is  difficult  to 
eee  how  a  court  of  equity  could  raise  such  an  obligation  upon 
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the  coiiBcienc5e  of  a  purchaser  whose  undertaking  is  defined  by 
a  written  contract  in  terms  which  exclude  the  existence  of  such 
an  obligation,  and  in  whose  favor  it  has  been  adjudged  that  an 
obligation  to  pay  those  incumbrances  did  not  exist.  To  enforce 
this  doctrine  would  require  the  defendant  to  do  indirectly  what 
he  was  under  no  agreement  or  duty  to  do  directly.  No  doubt 
such  a  covenant  of  indemnity  is  very  different  from  an  assutnp- 
tion,  by  a  purchaser,  of  a  sum  due  upon  mortgage  and  to  be 
paid  by  him  out  of  the  consideration  of  the  sale,  but  we  find 
nothing  in  the  transaction  between  these  parties  from  which  it 
can  be  implied.  It  is  true,  as  the  Appellant  claims,  that  the 
property  to  be  sold  by  the  plaintiff  to  the  testator  ijMescribed 
in  the  contract  as  *  subject  to  mortgages  amounting  t7flV|0OO,' 
and  the  plaintiff  agreed" to  sell  the  same  'for  the  sum  of  $42,- 
000.'  But  there  come  these  words, .'  which '  (that  is,  the  $42,- 
000)  '  the  said  party  of  the  second  part  hereby  agrees  to  pay  by 
conveying  to  the  party  of  the  first  part  certain  other  real  estate,' 
also  described  as  '  subject  to  mortgages  amounting  to  $13,500.' 
The  defendant  performed  on  his  part  and  paid  all  he  undertook 
to  pay.  No  part  of  the  purchase-money  was  left  in  his  hands, 
nor  was  any  money  to  be  paid  by  him.  The  whole  was  to  be 
paid  and  was  paid  in  land.  The  defendant  took  the  land  cum 
onere^  or,  as  the  contract  states,  *  subject '  to  the  mortgage,  but 
was  himself  burdened  with  no  obligation  to  discharge  it.  {Hor 
mill  V.  Gille&ptey  48  N.  Y.  556 ;  Bdmont  v.  Gomaix^  22  id. 
438.)  It  would  be  otherwise  and  the  contention  of  the  appel- 
lant should  prevail  if,  as  he  assumes,  the  mortgage  debt  formed 
part  of  the  consideration  of  the  purchase  and  was  to  be  paid 
by  the  purchasers,  or  if  he  retained  its  amount.  Nothing  more 
than  this  is  established  by  Dorr  v.  Petera  (3  Edw.  Oh.  132), 
cited  by  the  appellant. 

"  Second :  It  is  also  urged  that  the  plaintiff  should  at  least 
have  judgment  for  the  interest  accruing  after  May  1,  1872, 
upon  the  mortgage.  But  the  same  remarks  apply  here.  The 
purchaser  undertook  or  assumed  no  payment,  and  the  declara- 
tion, that  he  was  '  to  assume  interest  from  May  1, 1872,  on  the 
aforesaid  lots,'  was  only  a  limitation  upon  the  vendor's  agree- 
ment to  covenant  against  incumbrances,  and  the  land  became 
subject  to  it.    (BeVnwni  v.  Coman^  IlamiU  v.  OiUespiey  supra.) 
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There  is  no  finding  which  permits  a  different  inference,  nor 
was  the  trial  conrt  asked  to  find  in  relation  to  it." 

Sa/mud  0cmd  for  appellant. 

Theodore  F.  Jackson  for  respondents. 

Banfobth,  J.,  reads  for  affirmance. 
All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


^Bzn5ACK,"es^ 


ACK^espondent,  v,  Jamks  Daok,  Jr.,  et  al.. 
Appellants. 

The  probate  of  a  codlcU  to  a  will  was  contested,  both  on  the  ground  of  want 
of  dae  execution,  and  of  undue  influence.  There  was  evidence  tending  * 
to  sustain  the  latter  ground.  The  surrogate  refused  to  admit  it  to  pro- 
bate upon  the  first  ground  without  passing  upon  the  latter.  The  Gen- 
eral Term,  upon  appeal,  reversed  the  decree  of  the  surrogate,  and  directed 
him  to  admit  the  codicil  to  probate.  HM,  error ;  that  the  case  should 
have  been  remitted  to  the  surrogate  to  be  heard  upon  the  question  of 
undue  influence.  , .,  t^,^y^i.  . 

(Argued  tfkrch  1, 1881;  decided  March  ISJ^ISSI.) 

Mem.  of  decision  below  (19  Hun,  680). 

James  Dack,  a  resident  of  Monroe  county,  died  in  January, 
•1877,  leaving  a  will  and  codicil,  and  leaving  his  widow  and 
three  children,  by  a  former  wife,  him  surviving.  The  will  gave 
his  estate,  real  and  personal,  to  his  wife  for  life,  remainder  to 
her  and  his  daughter.  The  daughter  having  subsequently 
died,  the  codicil  was  executed  which  gave  the  estate  to  his  wife 
absolutely.  The  will  and  codicil  were  presented  to  the  surro- 
gate of  Monroe  county  for  probate.  This  was  contested  by 
said  children  on  the  ground  of  undue  influence,  and  that  they 
were  not  duly  executed.  The  surrogate  admitted  the  will  to 
probate,  but  rejected  the  codicil  on  the  ground  that  it  was  not 
duly  executed.  The  General  Term  reversed  the  surrogate's 
decree  so  far  as  it  refused  to  admit  the  codicil  to  probate,  and 
directed  the  surrogate  to  admit  it. 
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The  rulings  of  this  court,  together  with  the  additional  f  aftts 
upon  which  they  are  based,  are  set  forth  in  the  following  ex- 
tract from  the  opinion. 

"  The  execution  of  the  codicil,  rejected  by  the  surrogate 
but  sustained  by  the  General  Term,  was  proved  somewhat 
imperfectly,  but  not  more  so  than  may  be  fairly  explained 
by  the  forgetfulness  of  the  attesting  witnesses.  There  is 
no  doubt  that  the  testator  perfectly  and  correctly  understood 
the  character  of  his  act.  By  the  will  itself,  made  in  1871,  he 
had  given  to  his  wife  a  life  estate  in  his  property,  with  a  re- 
mainder over  to  their  daughter  Elizabeth;  thus  excluding 
from  his  bounty  the  children  by  a  former  wife  who  are  the 
contestants  here.  Elizabeth  died  in  1875,  and  the  purpose  in- 
dicated by  the  will  had  either  to  be  abandoned,  or  made 
effectual  by  some  new  devise  of  the  remainder.  About  thi-ee 
weeks  before  the  execution  of  the  codicil  he  brought  the  will 
to  Carpenter,  who  was  a  neighbor  and  a  justice  of  the  peace, 
and  after  talking  about  an  alteration  of  the  will,  finally  left  it 
in  Carpenter's  possession.  After  the  delay  mentioned,  the  tes- 
tator came  again,  requested  the  codicil  to  be  drawn,  and  dic- 
tated its  terms ;  directing  that  the  whole  of  his  property  should 
go  to  his  wife  absolutely.  The  codicil  was  thereupon  drawn, 
and  its  execution  by  the  testator  and  the  subscribing  witnesses 
immediately  followed.  It  is  very  certain,  therefore,  that  Back 
well  understood  the  testamentary  character  of  his  act  and  re- 
tained his  original  purpose  of  excluding  his  older  children 
from  any  share  in  his  bounty. 

It  is  objected  in  substance  to  the  proof  of  the  codicil  that 
there  was  no  sufficient  publication  of  it  in  presence  of  the  sub- 
scribing witnesses.  According  to  the  evidence  of  Carpenter, 
the  testator  signed  the  codicil  in  his  presence  before  the  other 
attesting  witnesses  were  summoned.  These  were  a  son  of  Car- 
penter and  a  hired  man,  named  Rossiter.  These  two  were 
called  in  to  witness  the  paper  by  the  elder  Carpenter  from  an 
adjoining  room.  The  call  was  in  the  presence  of  Dack,  loud 
enough  to  reach  the  parties  intended,  and  must  be  assumed  to 
have  been  made  with  his  knowledge  and  consent  and  was  equiv- 
alent to  a  request  by  him.  After  they  arrived,  Dack  ac- 
knowledged his  signature.     Both  the  Carpenters  agree  in  that 
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arid  RoBsiter,  at  least,  does  not  contradict  it.  Wliat  further 
transpired  depends  mainly  upon  the  testimony  of  Rossiter. 
He  says  that  Carpenter  "  asked  Dack  if  he  wanted  me  to  sign 
the  will  and  Dack  said,  yes."  He  says  again  that  he  heard 
Carpenter  say,  "if  he  acknowledged  this  will,"  and  Dack 
answered  yes.  The  elder  Carpenter  does  not  contradict  but 
rather  corroborates  this  statement.  When  asked  the  specific 
question  if  he  inquired  of  Dack  "  whether  that  was  his  last 
will  or  codicil,"  he  replied,  "  I  don't  know  just  how  I  worded 
it ;"  but  added  afterward,  "  I  don't  recollect  if  I  asked  him  any 
more  than  if  that  was  his  signature."  Taking  this  evidence  all 
together,  and  coupled  with  the  conceded  fact  of  the  testament- 
ary purpose  which  brought  the  testator  to  Carpenter's,  we 
think  there  is  sufficient  evidence  of  the  publication  of  the  codi- 
cil. Through  all  the  defects  of  memory  and  of  testimony  it  is 
quite  possible  to  see  the  presence  of  the  former  facts  necessary 
to  the  due  execution  of  the  codicil.  {Cqffm  v.  Coffin^  23  N. 
Y.  15.) 

"  But  it  is  further  objected  that  two  of  the  three  witnesses 
must  have  signed  the  attestation  clause  before  the  testator  signed 
the  codicil,  and  so  the  execution  was  insufficient.  {Jackson  v. 
Jackson,  39  N.  Y.  153;  Sisters  of  Charity  v.  KeUy,  67  id. 
409.)  The  fact  is  evidently  the  reverse.  The  elder  Carpen- 
ter swears  that  the  codicil  was  signed  before  the  arrival  of  the 
other  two  witnesses.  The  son  says  that  before  he  signed,  Dack 
acknowledged  his  signature.  Rossiter  does  not  contradict  this 
state  of  facts.  He  says  that  after  his  arrival,  Carpenter  handed 
the  pen  to  Dack,  but  whether  at  that  time  Dack  made  his 
mark  the  witness  could  not  tell.  There  are  slight  inconsist- 
encies and  disagreements  in  the  testimony  of  the  subscribing 
witnesses,  but  no  material  or  necessary  formality  is  shown  to 
have  been  omitted.  The  attestation  clause  is  full  and  com- 
plete, the  signatures  are  all  genuine,  the  testamentary  purpose 
of  the  testator  and  his  knowledge  of  the  character  of  his  act 
are  unmistakable,  the  surrounding  circumstances  indicate  a 
due  execution,  and  these  facts  add  strength  to  the  evidence  of 
the  witnesses,  and  characterise  the  details  which  they  are  able 
to  narrate.  On  the  whole,  we  concur  in  the  opinion  of  the 
General  Term,  that  there  is  sufficient  proof  of  the  execution  of 
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the  codicil.  {Matter  of  Kellum,  52  K  Y.  517 ;  Trustees  of 
Auburn  Sermnary^  etc.y  v.  Calhouny  25  id,  425 ;  Thompson 
V.  Stevens,  62  id.  635.) 

''  But  another  difficulty  remains.  Both^the  will  and  the  codicil 
were  attacked  upon  the  ground  of  undue  influence.  So  far  as 
the  will  is  concerned,  the  surrogate  decided  the  question  ad- 
versely to  the  contestants.  As  it  respects  the  codicil  he  only 
determined  that  it  was  not  shown  to  have  been  duly  executed. 
Ilis  final  decree  plainly  distinguishes  between  the  will  and  the 
codicil,  and  disposes  of  them  differently  and  separately.  His 
conclusion  as  to  the  latter,  that  the  proof  did  not  show  its  due 
execution,  rendered  unnecessary  a  determination  upon  the 
further  issue  of  undue  influence,  and  it  was  therefore  left  un- 
decided. The  conclusion  of  the  General  Term,  that  the  codicil 
was  duly  executed  at  once,  brought  the  other  issue  to  the  sur- 
face and  rendered  it  the  vital  question  remaining.  It  has 
not  been  passed  on  by  the  surrogate.  We  cannot  tell  what  his 
conclusion  in  that  respect  may  be.  The  order  of  the  General 
Term,  therefore,  directing  him  to  admit  the  will  to  probate  has 
the  necessary  effect  of  excluding  the  defense  of  undue  influence 
from  any  consideration  by  the  surrogate.  The  contestants  are 
left  in  the  situation  of  having  interposed  a  perfectly  valid  de- 
fense, if  in  fact  true,  to  the  probate  of  the  codicil,  and  seeing 
such  probate  granted  without  any  decision  upon  the  material 
issue  tendered.  If  there  were  no  material  facts  bearing  upon 
the  free  and  voluntary  action  of  the  testator  in  making  the 
codicil  as  distinguished  from  the  will,  the  error  would  be  im- 
material, but  very  many  of  the  facts  relied  on  occurred  after 
the  execution  of  the  will,  and  the  possible  argument  against 
the  codicil  is  very  much  stronger  than  against  the  will.*  *  * 
The  contestants  are  at  least  entitled  to  have  the  issue  decided, 
and  not  be  beaten  with  a  possible  defense  entirely  undetermined. 
TVe  are  of  the  opinion,  therefore,  that  the  case  should  go  back 
to  the  surrogate  to  be  heard  upon  the  question  of  undue  influ- 
ence as  affecting  the  codicil,  and  that  the  order  of  the  General 
Term  should  be  modified  accordingly." 

Wm.  F,  Cogswell  for  appellants. 

Q,  Van  Voorhis  for  respondent. 
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Finch,  J.,  reads  for  modification  of  judgment  of  General 
Term,  by  remitting  case  to  surrogate  to  be  heard  upon  the 
question  of  fraud  and  undue  influence  as  affecting  the  codicil, 
and  for  affirmance  as  thus  modified. 

All  concur,  except  Bapallo,  J.,  absent 

Ordered  accordingly. 


Eliphalet  W.  Bliss,  Respondent,  v.  Samuel  J.   Hoggson, 

Appellant. 

It  BMiM,  that  where,  on  appeal  to  this  court,  cases  are  served  which  are  de- 
fective in  not  containing  the  notice  of  appeal  and  the  judgment  and  opin- 
ion of  the  General  Term,  it  is  not  correct  practice  for  respondent's  attorney 
to  return  the  case,  and,  upon  failure  to  serve  others,  to  enter  order  dis- 
missing appeal. 

It  seems,  also,  that  the  proper  practice  in  such  case  is  to  move,  upon  notice, 
to  haVe  the  cases  corrected,  or  that  corrected  copies  be  served,  and,  in 
default  of  such  correction,  that  appeal  be  dismissed. 

(Argued  March  15, 1881 ;  decided  March  22,  1881.) 

This  was  a  motion  to  vacate  an  order  dismissing  the  appeal 
herein,  and  to  restore  the  case  to  the  calendar. 

Notice  of  appeal  to  this  court  was  served  in  October,  1879. 
On  the  16th  day  of  January,  1880,  the  respondent's  attorney 
served  upon  appellants  notice  to  serve  the  printed  copies  of 
the  case,  as  required  by  rule  7  of  this  court.  The  cases  were 
served,  in  pursuance  of  this  notice,  on  tho26th  day  of  January, 
1880,  but  they  were  defective  in  that  they  did  not  contain  the 
notice  of  appeal  to  this  court,  the  opinion  delivered  at  the 
General  Term,  and  the  judgment  entered  upon  the  decision 
of  the  General  Term ;  on  account  of  such  defects,  they  were, 
on  the  next  day  after  their  service,  returned  to  appellants'  at- 
torney, and  were  afterward  retained  by  him,  and  no  other  cases 
were  served.  On  the  80th  day  of  December,  1880,  respond- 
ent's attorney  noticed  the  cause  for  argument,  and  placed  the 
same  on  the  calendar  of  this  court.  On  the  26th  day  of  Jan- 
uary, 1881,  the  respondent's  attorney,  upon  filing  proof  of  the 
notice  to  serve  the  cases,  as  above  stated,  and  default  in  making 
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such  service,  entered  an  order  in  the  clerk's  office,  under  rule 
7,  dismissing  the  appeal  for  want  of  prosecution.  The  remit- 
titur was  returned  to,  and  filed  in,  the  Supreme  Court,  and 
judgment  was  thereon  entered  in  tiiat  court,  with  costs  of  the 
appeal.  Thereafter  the  respondent  commenced  an  action  upon 
the  undertaking  given  upon  the  appeal ;  thereupon  an  order  to 
show  cause  for  this  motion  was  obtained. 

The  court  say :  "  We  think  the  respondent's  practice  was 
wrong.  This  is  not  a  case  where  no  cases  were  served  under 
rule  7,  but  defective  cases  were  served.  The  respondent's  attor- 
ney should  have  moved  upon  notice  to  liave  the  cases  corrected, 
or  that  corrected  copies  be  served,  and  that  in  default  of  such 
correction  the  appeal  should  be  dismissed. 

"  But  we  have  lost  jurisdiction  of  the  case,  and  we  will  per- 
mit this  motion  to  stand  over  until  the  appellant  can  have  an 
opportunity  to  procure  the  return  of  the  remittitur  to  this 
court ;  and  we  I'equest  its  return  upon  such  terms  as  the  Su- 
preme Court  may  deem  just." 

G.  T,  Oa/rdiner  for  motion. 

H.  F,  Anderson  opposed. 

Per  curiam  opinion  for  permitting  motion  to  stand  over, 
and  requesting  court  below  to  return  remittitur. 
All  concur,  except  Rapallo,  J.,  absent. 
Ordered  accordingly. 


Harvey  J.  King,  Respondent,  v.  Oscab  B.  Abnold,  Appel- 
lant. 

(Argaed  March  1,  1881 ;  decided  March  22,  1881.) 

This  was  an  appeal  from  order  of  General  Term,  affirming 
an  order  which  denied  a  motion  to  vacate  an  order  of  arrest 
herein. 

The  motion  was  made  upon  the  same  papers  on  which  the 
order  of  arrest  was  granted. 
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The  court  say : 

"  1.  The  complaint  contains  canses  of  action  which  author- 
ize an  arrest  under  subdivision  3  of  section  560  of  the  Code. 

^^  2.  The  facts  positively  stated  in  the  complaint  and  affida- 
vit are  sufficient  to  sustain  the  order  of  arrest.  They  were 
sufficient  to  give  the  county  judge  jurisdiction  to  grant  the 
order;  and  with  the  exercise  of  his  discretion  we  cannot  inter- 
fere." 

J.  TT.  Pahner  for  appellant. 

LaMott  W,  lihodea  for  respondent. 

Per  curiam  opinion  for  affirmance. 
All  concur. 
Order  affirmed. 


Habold  Dollneb  et  al.,  Appellants,  v.  William  Lintz,  Re- 
spondent. 

(Argued  March  10,  1881 ;  depided  March  22, 1881.) 

The  testimony  of  Eneas,  a  witness  for  defendant,  was  taken 
by  commission  some  eighteen  months  prior  to  the  trial.  A 
witness  called  by  plaintiff  to  impeach  Eneas  testified  that  he 
had  known  him  intimately  for  fifteen  or  eighteen  years.  He 
was  then  asked  what  is  his  reputation  for  truth  and  veracity. 
This  was  objected  to  on  the  ground  that  the  question  was  di- 
rected to  the  reputation  of  the  witness  at  the  time  of  the  trial 
and  not  to  the  time  when  the  commission  was  executed.  The 
objection  was  overruled.     JETeld,  no  error.     The  court  say : 

" The  exception  is  not  tenable  for  several  reasons:  First. 
General  reputation  is  not  usually  the  growth  of  a  day  or  month, 
but  results  in  most  cases  from  a  course  of  life  or  conduct  for 
a  period  of  time.  Proof  that  the  reputation  of  a  witness  is  now 
bad  might  justify  the  jury,  in  the  absence  of  countervailing 
eyidence,  in  inferring,  within  reasonable  limits  as  to  time,  that 
it  was  bad  before  the  day  of  the  trial.  The  trial  judge  may 
control  the  range  of  the  inquiry,  and  it  would  be  for  the  jury 
to  determine,  upon  all  the  circumstances,  as  to  the  weight  of 


670  MEMOBANDA  OF 

the  evidence.  Second.  But  another  conclusive  answer  to  flie 
exception  is,  that  Mie  witness  Henderson,  in  reply  to  the  ques- 
tion, referred  to  the  reputation  of  Eneas  at  and  before  the 
time  of  his  examination  on  commission,  and  said  that  his 
reputation  was  bad  ever  since  he  had  known  him." 

Various  other  questions  were  presented  upon  exceptions  to 
the  reception  and  rejection  of  evidence,  which  were  disposed 
of  upon  the  facts. 

Noithanid  C.  Moak  for  appellants. 

8.  H.  Thayer  for  respondent. 

Andrews,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Charles  L.  Bebnheim,  Appellant,  v.  Albert  Daqobtit,  Sheriff, 
etc..  Respondent. 

(Argued  March  10, 18S1;  decided  March  2d»  1881.) 

Lewis  Somders  for  appellant. 

B,  F.  Tracy  for  respondent. 

Agree  to  affirm  without  opinion 
All  concur. 
Judgment  affirmed. 


The  St.  YiNCENT  FemaiiE  Orphan  AsYLtrM  op  the  City  of 
Troy,  Appellant,  v.  The  Crrr  of  Troy,  Respondent. 

(Argued  March  14, 1881;  decided  March  32, 1881.) 

Olin  A.  MaHin  for  appellant. 

H.  A.  Parmenter  for  respondent. 

Agree  to  affirm  on  opinion  of  Bookes,  J.,  in  court  below. 
All  concur. 
Judgment  affirmed. 
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David  K.  MoOabtht,  Respondent,  v.  Beba  W.  McCabthy, 

Appellant. 

(Argued  March  15, 1881 ;  dedded  March  82, 1881.) 

Eeportkd  below  (16  Hun,  546). 

TT.  S.  JBevenar  for  appellant.  • 

Hiacocky  Oifford  <b  Doheny  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Order  affirmed. 


The  People  ex.rel.  Elizabeth  F.  Floyd  et  al.,  Appellants,  v, 
EoBEBT  L.  Petty  et  al..  Highway  Commissioners,  etc..  Re- 
spondents. 

(Sabmitted  March  15,  1881 ;  decided  March  22,  1881.) 
Sae  <&  MacTdm  for  appellants. 
A.  A.  Spear  for  respondents. 

Agree  to  dismiss  appeal  without  opinion. 
All  concur. 
Appeal  dismissed. 


Solomon  Loeb,  Appellant,  v»  Benjamin  A.  Willis,  Impleaded, 
etc.,  Respondent. 

(Argued  March  15,  1881 ;  decided  March  22,  1881.^ 

WiU  M<m  for  appellant. 

WiUia/m  iSeMe  for  respondent. 

Agree  to  dismiss  appeal  without  opinion. 
All  concur. 
Appeal  dismissed. 
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David   Noonan,    Appellant,  v.  Niles  P.  Smith  et  al.,  Re-  * 
. . . .  i spondentfl. 

(Sabmitted  March  15, 1881 ;  decided  March  ^,  1881.) 

2£o8e8  Ely  for  appellant. 

Edward  H,  Hdbba  for  respondents. 

Agree  to  affirm  without  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Petition  of  Johk  0.  Yandenheitvel 
et  al.  to  "Vacate  an  Assessment. 

In  the  Matter  of  the  Petition  of  Edwaed  Mobbibon  to  Va- 
cate an  Assessment. 

In  the  Matter  of  the  Petition  of  Elizabeth  P.  Bobbins  to 
Vacate  an  Assessment. 

In  the  Matter  of  the  Petition  of  Johnston  Ltvtngbton  to 
Vacate  an  Assessment. 

In  the  Matter  of  the  Petition  of  Fbedebiok  E.  Gibebt  to 
Vacate  an  Assessment. 

In  the  Matter  of  the  Petition  of  Patbiok  Malone  to  Vacate 
an  Assessment. 

These  cases  presented  the  same  questions  and  were  argued 
and  decided  with  In  re  Merriam  {omte^  p.  696). 


Joseph  Agate,  Appellant,  t).  Henby  Mobbibon,  Survivor,  etc. 

Bespondent. 

(Argued  March  11,  1881 ;  decided  March  25, 1881.) 

This  was  an  action  by  a  lessor  against  his  lessees  to  recover 
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damages  for  alleged  injaries  to  the  demised  premises.  The  de- 
fendants made  extensive  alterations,  removing  partitions,  doors, 
etc.  The  defendants  justified  under  a  clause  in  the  lease  giv- 
ing the  lessee  "the  right  to  make  any  inside  alterations  to  said 
premises  as  he*  may  think  proper,  provided  the  same  do  not  in- 
jure the  premises." 

The  case  is  reported  on  a  former  appeal  in  57  N.  Y.  604. 

Upon  the  second  trial  certain  questions  were  submitted  to  the 
jury  as  follows : 

"Did  the  removal  of  the  partitions  and  doors  do  substantial 
injury  to  the  premises  ? " 

"Did  their  removal  diminish  tlie  pecuniary  value  of  the 
building?" 

"  Was  their  removal  a  wanton  and  capricious  act  ? " 

"  Was  it  made  with  reasonable  care,  in  good  faith,  with  the 
expectations  on  the  part  of  defendants  and  for  the  purpose  of 
making  the  lease  more  profitable  i " 

These  questions  were  objected  to  by  plaintiffs  counsel  as  be- 
ing incompetent  and  immaterial  to  the  issue.  The  answers 
were  all  in  favor  of  defendants.  Held,  that  the  action  of  the 
trial  court  was  proper  and  was  in  conformity  to  the  views  of  the 
appellate  court  upon  the  former  appeal. 

Plaintiffs  counsel  claimed  a  right  to  recover  for  the  value  of 
the  materials  removed  and,  as  alleged,  converted  by  defendant. 
No  evidence  was  offered  in  reference  thereto  until  after  the 
case  was  in  the  hands  of  the  defendant.  Held,  that  it  was  in 
the  discretion  of  the  court  whether  or  not  to  admit  it  at  that 
time,  and  that  excluding  it  was  no  error. 

C.  Bainhridge  Smith  for  appellant. 

Robert  U.  Griffin  for  respondent. 

Danfobth,  J.,  reads  for  affirmance. 
All  concur,  except  Rapallo,  J.,  absent. 
Judgment  affirmed. 
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John  T.  WiL8(ftfy  Bespondent,  v.  Halbn  M.  Simpson  et  al.. 

Appellants. 

The  Supreme  Court  maj,  in  its  discretion,  instead  of  compelling  the  suc- 
cessful party  in  an  action  to  enter  a  formal  judgment,  direci  that  un- 
less judgment  is  so  entered  within  a  time  specified,  the  defeated  party 
may  enter  it ;  and  the  exercise  of  this  discretion  is  not  reviewable  here. 

(Submitted  March  15,  1881 ;  decided  March  25,  1881.) 

This  was  an  appeal  from  an  order  of  General  Term  modify- 
ing an  order  of  Special  Term  which  denied  a  motion  on  the 
part  of  defendants  to  compel  plaintiff  to  enter  judgment.  The 
TJeneral  Term  order  directed  that  unless  judgment  should  be 
entered  by  plaintiff  within  ten  days  after  service  of  the  order, 
defendants  have  leave  to  enter  judgment  in  conformity  to  the 
decision.     Seldj  as  above. 

£.  F*  Blair  for  appellants. 

Francia  Lynde  Stetson  for  respondent. 

Per  curiam  opinion  for  dismissal  of  appeal. 
All  concur,  except  Rapallo,  J.,  absent. 
Appeal  dismissed. 


Cabl  "Wkethkim  et  al.,  Appellants,  v.  John  B.  Page  et  al., 

Respondents. 

(Argued  March  15.  1881 ;  decided  March  25.  1881.) 

Charlea  II.  Tweed  for  appellants. 

Damd  J.  H.  Wilcox  for  respondents. 

Agree  to  dismiss  appeal  without  opinion. 
All  concur. 
Appeal  dismissed. 
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Albebt  W.  Nickbeson  et  al.,  Respondents,  v,  Emil  Rugei^ 
et  al.,  Appellants. 

PlaintifiB,  in  good  faitli  and  withoat  notice  of  any  eqaities,  received  from 
the  payee,  in  exchange  for  two  promissory  notes  which  they  surrendered 
absolutely  and  unconditionally,  a  note  made  by  defendants.  In  anacti<  n 
thereon,  hdd,  that  the  plaintiffs  were  bona  fide  holders  for  value  and  ho 
that  it  was  no  defense  that  the  note  was  executed  for  the  accommodation 
of  the  payee  and  had  been  fraudulently  diverted  from  the  use  intended. 

(Argued  March  16, 1881 ;  decided  March  25, 1881.)* 

This  was  an  action  upon  a  promissory  note  for  $3,325  exe- 
cuted by  the  defendants  to  one  Taylor,  dated  June  21,  1875, 
payable  four  months  after  date.  The  defendants  claimed  that 
the  note  was  given  by  them  to  Taylor,  without  any  value,  for  a 
fipecial  purpose,  that  it  was  wrongfully  and  fraudulently  di- 
verted by  Taylor,  and  that  the  plaintiffs  are  not  bonajide  hold- 
ers for  value. 

The  case  is  reported  on  a  former  appeal  in. 76  N.  Y.  279. 

The  facts  are  substantially  as  follows :  Some  time  prior  to 
June  the  firm  of  Lambert  &  Hitchcock  had  furnished  certain 
supplies  to  vessels  owned  by  Taylor,  and  for  such  supplies 
Taylor  had  given  them  two  notes  each  for  $1,500.  Those  notes 
that  firm  had  indorsed  and  transferred  for  value  to  the  plaint- 
iffs. Taylor  did  not  meet  them  at  maturity,  and  Lambert  & 
Hitchcock  obtained  from  him  the  note  in  suit,  which  he  in- 
dorsed to  them  ;  and  they  delivered  it  to  the  plaintiffs,  who  in 
consideration  thereof  surrendered  to  them  the  two  notes.  The 
surrender  of  the  notes  was  absolute  and  unconditional,  the  plaint- 
iffs retaining  no  interest  therein.  Lambert  &  Hitchcock  retained 
a  lien  upon  the  vessels  for  the  supplies  for  which  the  two  notes 
were  given,  and  they  obtained  the  notes  from  plaintiffs  that 
they  might  surrender  them  up  and  enforce  their  liens.  They 
subsequently  collected  some  money  in  the  proceedings  to  en- 
force such  liens,  and  such  money  they  paid  over  to  the  plaint- 
iffs to  apply  upon  the  note  in  suit,  and  all  they  paid  to  the 
plaintiffs  was  so  applied;  plaintiffs'  recovery  was  for  the 
amount  of  the  note,  less  payments  thus  made,  and  less  the  sum 
of  $325,  the  difference  between  the  amount  of  the  note  and 
the  two  notes  surrendered  up  when  plamtiflfe  took  it 
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The  court  say :  "  This,  then,  is  a  case  where  the  plainti£k 
took  defendants'  note  in  good  faith,  without  any  notice  of  the 
defendants'  equities,  and  for  val  ue  parted  with  at  the  time ; 
and  hence  the  alleged  diversion  of  the  note  furnishes  no  de- 
fense." 

Samvsl  llomd  for  appellants. 

John  A.  Deady  for  respondents. 

Eabl,  J.,  reads  for  affirmance. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


James  Biglbb  et  al..  Respondents,  v.  William  Pinkbtbt,  Sur- 
vivor, etc..  Appellant. 

(Argued  March  16, 1881 ;  decided  March  25, 1881.) 

SaTTiueL  Hand  for  appellant. 

jE  a,  Brewster  for  respondents. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Leon  Hennequin  et  al..  Appellants,  v.  Hbnby  Clews  et  al., 

Respondents. 

(Argued  March  16, 1881 ;  decided  March  25, 1881.) 

(7.  Bambridge  Smith  for  appellants. 

J.  M.  Ouiteau  for  respondents. 

Agree  to  affirm  on  authority  of  decision  on  former  appeal 
(77  N.  Y.  427). 
All  concur. 
Judgment  affirmed. 
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Adolph  V.  TiEDBMANN,  Appellant,  v.  William  Q.  Aokerman, 

KeBpondent. 

(Argaed  March  17, 1881 ;  decided  March  25, 1881.) 

Eepobtkd  below  (16  Hun,  307). 

ArUhony  B.  Porter  for  appellant. 

B.  W.  V(m  PeU  for  respondent. 

Agree  to  afiirm  without  ouinion. 
All  concur. 
Judgment  affirmed. 


Mary  E.  Sniffen,  Respondent,  v.  Bebkaed  EIoeohlinO)  Ap- 
pellant. 

(Argued  March  2\\  1881  ;  decided  March  25»  1881.) 

Theodore  F,  Sanxay  for  appellant. 

Cornelius  A,  BunJde  for  respondent 

Agree  to  affinn  without  opinion. 
All  concur. 
Judgment  affirmed. 


Mary  J.  MoGbaw,  Respondent,  v.  George  N.  Tatham  et  al., 

Appellants. 

(Argued  March  21. 1881 ;  decided  March  25,  1881.) 

This  action  was  brought  to  recover  the  balance  of  an  alleged 
loan  to,  or  deposit  with,  defendants'  firm.  The  defense  was  a 
denial  of  plaintiff's  title,  defendants  claiming  that  the  money 
belonged  to  plaintiff's  husband,  Joseph  McGraw, 
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The  deposits  were  made  by  McGraw  in  his  own  name. 
His  brother,  Hugh,  was  in  defendants'  employ.  Joseph 
was  permitted  to  testify  under  objection  and  exception  that 
he  called  upon  his  brother  at  defendants*  place  of  business, 
and  told  him  that,  at  the  request  of  his  wife,  he  desired, 
to  put  her  money  on  deposit,  intending  eventually  to  buy 
bonds  with  it;  that  Hugh  advised  him  not  to  purchase 
bonds,  but  deposit  it  with  defendants  upon  interest;  that, 
at  Hugh's  farther  suggestion,  he  went  into  the  back  office 
and  saw  Charles  Tatliam,  one  of  the  defendants,  and  then 
returned  to  Hugh  with  whom  the  business  was  closed; 
that  Hugh  drew  a  receipt  for  the  money,  and  took  it  to 
said  Tatham,  in  the  back  office,  who  inserted  a  clause  speci- 
fying the  rate  of  interest,  and  providing  for  thirty  days'  notice 
before  payment,  and  then  signed  it,  and  it  was  delivered  by 
Hugh  to  Joseph.  Held^  that  the  evidence  of  the  conversation 
with  Hugh  was  properly  received  as  part  of  the  res  gestm^ 

It  was  proved  that  before  this  deposit  Joseph  McGraw  Had 
received  from  his  wife  a  sura  larger  than  that .  so  deposited, 
which  he  deposited  to  his  own  credit  in  a  bank.  Most  of 
this  he  drew  out  from  time  to.  time,  replacing  it  with  funds 
of  his  own  before  he  made  the  deposit  with  the  defendants ; 
which  was  done  by  liis  delivering  to  defendants  a  check 
upon  said  bank.  Held^  that  it  was  immaterial  from  what 
source  the  deposit  with  defendants  was  derived ;  that  if  Joseph 
made  such  deposit  for  his  wife,  it  became  hers  irrespective  ot 
the  source. 

It  was  shown  upon  the  trial  that  Hugh  McGraw,  claim- 
ing to  be  a  creditor  of  his  brother,  attached,  as  the  property  of 
the  latter,  the  unpaid  balance  in  defendants'  hands.  The  at- 
tachment proceedings  were  excluded  on  the  ground  that  no 
such  defense  was  set  up  in  the  answer.  Eeld^  no  error ;  that 
so  far  as  the  fact  of  the  attachment  bore  on  the  question  of  the 
interest  of  plaintiffs  husband,  sufficient  was  shown ;  that  defend- 
ants, having  chosen  to  defend  for  the  benefit  of  Hugh,  without 
pleading  the  attachment,  or  seeking  to  compel  an  interpleader, 
no  question  was  left  open  except  plaintiffs  title. 
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J,  TreadweU  BicJia/rdd  for  appellants. 

Andrew  J.  Perry  for  respondent. 

FmoH,  J.,  reads  for  affirmance. 

AH  concur,  except  Rapaux)^  J.,  absent. 

Judgment  affirmed. 


EEelena  M.  Habt,  Eespondent,  v.  The  Village  of  Poet 
Jebvis,  Appellant. 

(Argued  Marcli  21, 1881 ;  decided  March  25, 1^81.) 

Somiud  Hafnd  for  appellant 

John  W.  Lyon  for  respondent. 

Agree  to  affirm  without  opinion, 
All  concrtr. 
Judgment  affirmed. 


John  H.  Puleston  et  al.,  Appellants,  v.  Fbanois  B.  Wallace 
et  al.,  Respondents. 

(Argaed  March  14, 1881 ;  decided  March  25, 1881.) 

Samuel  Hcmd  for  appellants. 

8.  W.  FvUerton  for  respondents. 

Agree  to  affirm  without  opinion. 
Air  concur. 
Judgment  affirmed. 
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Andkew  S.  Whbelee,  Eespondent,  v.  Peteb  A.  Tounos, 
AppellantB,  et  al. 

(Argued  November  10,1880 ;  decided  March  25,  1881.) 

Joshua  M.  Van  Cott  for  appellant. 

William  E.  Osborne  for  respondent. 

Eapallo,  J.,  reads  for  reversal. 

All  concur,  except  Miller,  J.,  dissenting,  and  reading  opin- 
ion for  affirmance. 
Judgment  reversed. 
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ACTS  OP  CONGRESS. 

1.  It  secTM  that  the  right  of  a  debtor 
of  the  UDited  States  government, 
when  sued  by  ii,  to  interpose  a 
counter-claim  or  counter-credits, 
rests  in  all  cases  upon  the  provis- 
ions of  the  act  of  Congress  grant- 
ing and  regulating  it  (Act  of  March 
8,1797,  §§8  and  4);  and  while,  un- 
der said  act,  a  defendant,  upon  com- 
plying with  its  conditions,  may 
give  in  evidence  anv  counter-claim 
he  may  have  in  his  own  right, 
which  is  a  proper  subject  of  set-off, 
such  counter-claim  is  available 
only  to  the  extent  necessary  to  de- 
feat the  claim  of  the  government, 
and  no  affirmative  judgment  for 
any  excess  can  be  rendered  againRt 
it.    People  V.  Denniwn.  272 

2.  The  provision  of  the  Federal  Con- 
stitution (art.  4.  §  2),  requiring  the 
surrender,  on  demand  of  the  exec- 
utive authority  of  a  State,  of  fugi- 
tives from  justice  "'charged  with 
treason,  felony,  or  other  crimes" 
who  are  found  in  another  State, 
and  the  provision  of  the  U.  S.  Stat- 
utes giving  practical  effect  thereto 
(U.  S.  R.  §..  5278),  embrace  every 
criminal  offense  and  everv  act  for- 
bidden and  made  punisnable  by 
the  law  of  the  State  where  the  act 

I  was  committed.      People   ex  rel. 
Jourdan  v.  Donohite.  438 


ADMISSIONS  AND  DECLARA- 
TIONS. 

Declarations  of  assignor  for 

benefit  of  creditors  made  after  delivery 
of  possession  under  assignment^  not 
competent  against  the  assignee. 

See  Coyne  y.  Weaver.  386 
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ADVERSE  POSSESSION. 

1.  Plaintifis  having  title  to  land 
bounded  by  the  waters  of  a  bay  at 
ordinary  high- water  mark  made  an 
allotment,  under  which  defendant 
claimed,  bounded  westerly  by  "  the 
cliff."  At  the  time  of  the  allotment 
there  was  a  strip  of  land  between 
the  cliff  and  hi^h-water  mark.  In 
an  action  of  ejectment  to  recover 
this  strip,  defendant  claimed  by  ad- 
verse possession.  It  appeared  that 
fences  on  the  sides  of  defendant's 
premises,  extending  across  the 
strip  in  question  to  or  near  low- 
water  mark,  had  been  maintained 
by  him  and  his  grantors  for  more 
than  twenty  years,  those  portions 
across  the  beach  being  taken  away 
in  winter  to  prevent  their  being 
carried  away  by  the  ice  and  tides ; 
there  was  no  fence  along  the  cliff, 
the  land  on  that  side  being  open 
to  the  sea.  Held,  that  the  evidence 
was  sufficient  to  authorize  the  sub- 
mission to  the  juiy  of  the  question 
as  to  whether  there  was  a  sub- 
stantial inclosure  within  the  mean- 
ing of  the  statute.  Trustees,  etc.. 
East  Hampton  v.  Kirk.  215 

2.  Also  held,  that  the  fact  that  de- 
fendant and  his  predecessors  in 
title  had  gathered  sea-weed  from 
the  premises,  while  not  alone  evi- 
dence of  adverse  possession,  was 
such  evidence  taken  in  connection 
with  the  fact  that  they  claimed  to 
prevent  other  freeholders  of  the 
town  from  gathering,  and  that  they 
did  so  under  claim  of  exclusive 
right  as  owners,  which  claim  was 
known  to  plaintiffs.  Id. 

8 .  It  appeared  that  R. ,  a  former  own- 
er of  defendant's  land,  brought  an 
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action  for  trenpasB  against  one  who 
had  gathered  sea- weed  upon  tlie 
heach .  R.  discontin  ued  the  action 
under  an  agreement  with  the  town 
and  agreed  not  to  sue  again.  Held, 
that  this  did  not  entitle  plaintiffiB 
to  a  charge  to  the  jury  that  R, 
thereby  relinquished  his  adverse 
possession;  that  it  was  at  most  evi- 
dence bearing  upon  that  question 
for  the  consideration  of  the  Jury. 

Id. 

Twenty  yenrt^  user,  under  a 

license y  of  a  drain  across  the  lands  of 
another  does  not  give  a  prescriptive 
right  to  the  easement^  as  t?te  possession 
is  by  consent  and  not  adverse. 

See  Wiseman  v.  Lucksinger,       31 


»      ANNUITIES. 

1.  The  old  chancery  rule  construing 
testamentary  gifts  of  fixed  sums 
by  way  of  annuities  pavable  out  of 
rente  and  profits,  as  authorizing  the 
taking  of  a  sufficient  sum  from  the 
body  of  the  estate  to  make  up  a 
deficiency,  stated  to  have  been 
modified,  so  that  in  such'cases  the 
intention  of  the  testator  is  to  be  as- 
certained and  effect  given  to  it. 

^    Delaneyy.  VanAulen.  16 


APPEAL. 

1.  This  action  was  brought  by  plaint- 
ifi*,  aa  committee  of  the  estate  of  a 
lunatic,  to  obtain  an  accounting  of 
the  rents  and  profits  of  real  estate 
owned  in  common  by  the  lunatic 
and  by  defendant's  testator,  re- 
ceived by  the  latter  and  of  per- 
sonal property  belonging  to  them 
jointly,  which  the  complaint  al- 
leged had  been  fraudulently  ap- 
propriated by  said  testator,  the  de- 
fendant, and  her  former  husband, 
in  pursuance  of  a  conspiracy  be- 
tween them  in  fraud  of  the  rights 
of  the  lunatic.  Heldf  tbat  the  ac- 
tion being  for  an  accounting  was 
referable;  that  the  allegations 
of  fraudulent  conspiracy  &d  not 
change  its  character ;  and  that  an 
order  of  reference  was  not  reviewa- 
ble here.      Ilarrington  v.  Bru/:e. 

103 


2.  Judgment  was  rendered  in  this  ac- 
tion upon  the  report  of  referees  in 
favor  of  plaintiff".  This  was  re- 
verted by  the  General  Term.  The 
attorney-general  on  appeal  to  this 
court  gave  the  required  stipulation 
for  judgment  absolute.  Held^  that 
this  was  not  an  assent  to  an  affirma- 
tive judgment  on  a  counter-claim 
set  up  in  the  answer ;  that  it  waived 

-  no  legal  objection  to  the  counter- 
claim, or  immunity  of  the  State 
from  Btich  a  judgment.  People  v. 
Dennison,  273 

3.  Upon  the  trial  of  an  action  there 
was  no  controverted  question  of 
fact.  The  court  took  a  verdict 
for  the  plaintiff,  reserved  the 
case  for  further  consideration  and 
then  rendered  judgment  for  de- 
fendant. This  was  done  without 
objection ;  there  was  an  exception 
to  the  judgment,  but  none  to  the 
mode  in  which  it  was  reached. 
H^,  that  there  was  no  exception 
bringing  the  error,  if  any,  to  the 
notice  of  this  court.  Develin  v. 
Cooper,  410 

4.  Where  plaintiff  fails  to  prove  the 
cause  of  action  set  up  in  his  com- 
plaint, and  the  objection  is  raised 
upon  the  trial,  and  no  amendment 
of  the  pleading  is  asked  for  or  or- 

-  dered,  a  judgment  in  plaintiff's 
favor,  upon  a  cause  of  action  en- 
tirely separate  and  distinct  from 
that  alleged,  cannot  be  sustained 
on  appeal.  Souihwick  v.  First  Ned. 
Bk.  430 

5.  Wliere  a  summons  was  served 
upon  a  sheriff  by  delivery  to  his 
deputy  at  his  office,  ?uld,  that  an 
omission  to  prove  the  filing  of  no- 
tice on  the  trial,  if  required,  was 
cured  by  the  bringing  of  the  notice 
to  the  General  Term,  on  appeal 
from  judgment  against  the  sheriff. 
Dunford  v.  Weaver  445 

6.  An  omission  in  proof  matter 
of  record  may  be  supplied  on  ap- 
peal to  sustain  a  judgment,  where 
the  record  cannot  be  answered  or 
changed.  Id 

7. '  U  seems  that,  assuming  the  court 
has  power  in  a  foreclosure  suit  to 
compel  the  owner  of  the  equity  of 
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redemption  to  pay  the  rents  to  the 
receiver  after  his  appointment,  the 
exercise  of  the  power  Is  m  the  dis- 
cretion of  the  court,  and  so  not  re- 
viewable  here.    Bider  v.  Bagley. 

461 

8.  So,  also,  where  fraud  or  contempt 
upon  the  Supreme  Court  is  charged 
upon  the  owner,  in  receiving  rents 
with  knowledge  of  the  pendency  of 
an  application  for  a  receiver,  it  is 
for  that  court  to  deal  with  it,  and 
its  action  in  that  respect  is  not  sub- 
ject to  review  by  this  court.        Id. 

9.  Where,  upon  motion  to  vacate  an 
order  for  examination  in  supple- 
mentary proceedings  for  the  col- 
lection of  a  tax,  the  question  as  to 
whether  the  person  proceeded 
against  was  a  resident  of  the  county 
was  in  dispute,  and  the  evidence  in 
relation  thereto  was  conflicting; 
lieldy  that  the  question  was  not  re- 
vie  wable  here.  (Code  of  Civi  I  Pro- 
cedure «il837.)  BassettY,  Wheeler. 

466 

10.  Where  an  order  is  made  by  this 
court  on  appeal  from  a  judgment, 
reversing  the  judgment  with  costs 
to  abide  the  event,  and  without 
other  limitation,  the  respondent,  if 
finally  successful  in  the  action,  is 
entitled  to  tax  the  costs  of  the  ap- 

?eal.    First    Nat,    Bk.  of  M.    v. 
fourth  Nat.  Bk.  469 

11.  It  is  too  late  for  a  defendant  to 
claim  for  the  first  time,  on  appeal 

'  to  this  court,  that  his  answer  con- 
tains a  counter-claim  which  is  ad- 
mitted by  not  being  replied  to.  It 
should  be  insisted  upon  and  the  at- 
tention of  the  court  or  referee  called 
to  it  on  trial,  and  if  not  allowed  an 
exception  should  be  taken.  Mvl- 
doon  V.  BlackweU.  646 

12.  The  allowance  of  costs  in  th'e  Su- 
preme Court  in  an  equity  action, 
and  whether  to  one  or  more  re- 
spondents, is  in  the  discretion  of  the 
court  below,  and  its  decision  is  not 
reviewable  here.  Van  Odder  v. 
Van  Oelder.  658 

13.  The  probate  of  a  codicil  to  a  will 
was  contested,  both  on  the  ground 
of  want  of  due  execution,  and   of 


undue  influence.  There  was  evi- 
dence tending  to  sustain  the  latter 
ground .  The  surrogate  refused  to 
admit  it  to  probate  upon  the  first 
ground  without  passing  upon 
the  latter^  The  General  Term 
upon  appeal,  reversed  the  decree  of 
the  surrogate,  and  directed  him  to 
admit  the  codicil  to  probate.  Meld, 
error;  that  the  case  should  have 
been  remitted  to  the  surrogate  to  be 
heard  upon  the  question  of  undue 
influence.     Back  v.  Back,        663 

14.  It  seems,  that  where,  on  appeal  to 
this  court,  cases  are  served  which 
are  defective  in  not  containing  the 
notice  of  appeal  and  the  judgment 
and  opinion  of  the  General  Term, 
it  is  not  correct  practice  for  respond- 
ent's attorney  to  return  the  case, 
and  upon  failure  to  serve  others, 
to  enter  order  dismissing  appeal. 
Bliss  V.  Hoggson,  667 

15.  It  seems^  also,  that  the  proper 
practice  in  such  cake  Is  to  move, 
upon  notice,  to  have  the  cases  cor- 
rected, or  that  corrected  copies  be 
served,  and  in  default  of  such  cor- 
rection, that  appeal  be  dismissed. 

Id. 

16.  The  Supreme  Court  may,  in  its 
discretion,  instead  of  compelling 
the  successful  party  in  an  action 
to  enter  a  formal  judgment,  direct 
that  unless  judgment  is  so  entered 
within  a  lime  specified,  the  de- 
feated party  may  enter  it ;  and  the 
exercise  of  this  discretion  is  not 
reviewable  here.  Wilson  v.  Simp- 
son,  674 

WJien    order  directing  a  bill 

of  particulars  not  appealable. 

See  Budght  v.  G.  L.  Ins.  Co.  •    493 

An  order  involving  a  question 

of  jurisdiction  reviewable  here. 
hee  Blossom  v.  Estes,  615 

Upon  reversal  on  the  facts  on 

appeal  to  General  Term  from  de- 
cree of  aurrogate^  of  county  of  New 
York,  establishing  lost  or  destroyed 
wtily  it  is  propir  to  remit  proceedings  to 
surrogatCy  and  costs  slwuld  be  awarded 
againnt  respondent. 

See  Sheridan  v.  ILmg/Uon.    {3fem.) 
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A   jusiice   of    the    Supreme 

Court  who  has  confirmed  report  of 
referee  in  reference,  under  the  stat- 
ute,  of  disputed  claim  against  estate, 
disqualified  hy  State  ConstUutian  {Art. 
Ci  §  8)  from  sitting  at  General  Term 
in  remete  of  decision . 

See  Duryea  v.  TrapJiagan,  {Mem^ 

The  point  that  in  action  on  lost 

note,  bond  required  by  statute  was  not 
given,  cannot  be  raised  for  first  time 
on  appeal^  it  must  be  presented  by  ex- 
ception, 

SeeFordham  v.  Bendriekson,  (Mem.) 

654 

Order  granting  order  of  arrest 

not  reviewable  here  where  papers  staled 
facts  to  give  jurisdiction. 

See  King  Y.  Arnold.    (Mem,)     668 

When  plaintiff  fails  to  offer 

evidence  on  point  at  issue  untU  after 
he  rests,  it  is  in  discretion  of  court 
w^iether  to  admit  it,  and  its  aetion,is  not 
reviewable  Tiere . 

See  Agate  v.  Morrison.  (Mem.)  672 

APPEARANCE. 

1.  A  guardian  ad  litem  can  only  be 
regularly  appointed  for  an  infant 
defendant  under  the  age  of  fourteen 
after  eervice  of  Bummons  person- 
ally or  by  the  subBtituted  mode  of 
service  prescribed,  IngersoU  v. 
Mangam.  622 

2.  An  appearance,  therefore,  by  one 
appointed  guardian  ad  litem  for  an 
infant  defendant  who  haa  not  been 
served  with  summons  is  not  a  vol- 
untary appearance  of  the  defend- 
ant within  the  meaning  of  the  pro- 
vision of  the  Code  (§  424)  which 
provides  that  such  an  appearance 
sliall  be  equivalent  to  personal  ser- 
vice  of  the  summons.  Id. 


ARREST. 

.  It  seems  public  policy  requires 
that  officers  armed  with  bailable 
process  for  the  arrest  of  defend- 
ants  should,  in  taking  securities 
for  their  enlargement,  be  held  to  a 
strict  compliance  with  statutory  re- 
quirements.    Toles  V.  Adee,       22lSi 


2.  Jt  seems  also  the  fact,  that,  under 
our  practice,  bail  taken  by  a  sheriff 
on  discharging  a  defendant  from 
arrest  stands  in  some  sense  both  as 
bail  to  the  sheriff  and  bail  to  the 
action,  does  not  affect  the  applica- 
tion of  the  statute  making  void  obli- 
gations taken  colore  offusU  in  any 
other  case  or  manner  than  as  pro- 
vided  by  Uw  (2  H.  8.  286,  g  59) 
when  the  undertaking  contains  con- 
ditions not  prescribed  by  law  ;  nor 
is  it  in  the  power  of  the  plaintiff  af- 
terward to  adopt  the  act  of  the  aher- 
iff  and  thereby  avoid  the  effect  of 
the  illegality.  Id, 

8.  It  seems  also  the  validity  of  the 
security  is  not  dependent  upon  the 
question  whether  it  was  voluntarily 
given  or  was  extorted  by  actual  du- 
ress and  oppression.  Id, 

4.  Where,  however,  the  sheriff,  after 
an  arrest  had  been  made,  under  an 
order  which  specified,  as  prescribed 
by  the  Code  of  Procedure  (§  183), 
the  sum  for  which  defendant  should 
be  held  to  bail,  and  after  declining 
to  accept  a  bond  executed  by  one 
instead  of  by  two  or  more  suffi- 
cient bail  as  prescribed  by  said 
Code  (§  187),  did  agree,  at  defend- 
ant's solicitation,  to  take  to  plainU 
iff*s  attorneys  an  undertaking  exe- 
cuted by  one  in  double  the  amount 
specified  in  the  order,  and  if  it 
should  be  approved  and  accepted 
by  them,  that  defendant  should  be 
discharged,  the  latter  agreeiag  that 
if  they  should  decline  to  accept 
he  would,  on  being  notified,  give 
a  new  undertaking,  as  prescribed 
by  the  Code,  and  in  the  meanwhile 
should  remain  in  the  custody  of  Lia 
bail,  and  where  said  attorneys  ac- 
cepted the  undertaking  so  executed, 
hM,  that  the  undertaking,  when 
thus  accepted,  might  be  regarded 
as  an  agreement  made  between  the 
parties  to  the  action,  and  not  as  an 
undertaking  taken  by  the  sheriff 
under  claim  or  in  the  exerdse  of 
official  authority  ;  and  that  so  con- 
sidered it  became  operative  and 
binding,  though  not  as  a  statutory 
obligation.  Id. 

Sufflcieney   of   order  of  dis- 
charge under  insolvent  act. 
See  DeveUn  v.  Cooper,  410 
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T  Sufficiency  of  papers  to  give 

jurisdiction  to  grant  order  of  arrest. 
See  King  v.  Arnold.  (Mem.)      668 

ASSESSMENT  AND  TAXATION. 

1.  Where  a  provi»ion  in  an  act  incor- 
porating a  charitable  institution  in 
the  city  of  New  York  exempted  its 
real  estate  from  taxation,  ?ield^  that 
sach  real  estate  was  not  thereby 
exempted  from  an  assessment  for 
a  local  improvement ;  that  the  as- 
sessment was  not  taxation  within 
the  meaning  of  the  act.  Roosevelt 
Hospital  V.  Mayor,  etc.  108 

2.  In  an  action  to  vacate  such  an  as- 
sessment, imposed  in  1873,  it  ap> 
peared  that  the  land  had  been 
assessed  for  the  purposes  of  taxa- 
tion in  1866,  at  which  time  it  be- 
longed to  plaintiff.  Heldj  that  this 
was  a  sufficient  basis  for  an  assess- 
ment within  the  provision  of  the 
act  of  1840  (§  7,  chap.  836,  Laws  of 
1840),  prohibiting  an  assessment 
for  a  local  improvement  exceeding 
half  the  value  of  the  property  as 
valued  by  the  general  tax  assess- 
ing officers.  Id. 

3.  The  assessment  was.  for  the  con- 
struction of  a  sewer.  It  appeared 
that  a  general  plan  of  sewerage 
for  the  district  had  been  adopted 
and  a  map  had  been  filed  as  pre- 
scribed by  the  act  of  1865  (§  2, 
chap.  381,  Laws  of  1865),  upon 
which  map  the  sewer  in  question 
did  not  appear.  Held  (Rapallo 
and  Earl,  J  J.,  dissenting),  that 
this  alone  did  not  vitiate  the  assess- 
ment; that  when  ihe  needs  of  a 
district  or  any  part  of  it,  after  a 
plan  had  been  so  adopted,  required 
another  sewer,  the  construction  of 
it  was  authorized  by  the  provision 
of  said  act  (§  4)  permitting  "  such 
subsequent  modifications  as  may 
become  necessary  in  consequence 
of  alterations  made  in  the  grade 
of  any  street  or  avenue,  or  part 
thereof,  in  said  district,  or  ot/ier- 
wise ; "  that  to  invalidate  the  as- 
sessment it  must  be  shown,  either 
that  the  sewer  does  not  accord  in 
its  characteristics  with  the  general 
plan,  or  that  there  has  been  no 

general  plan  devised,  mapped  and 
led.  Id. 


4.  It  is  competent  for  a  person 
against  whom  supplementary  pro- 
ceedings for  the  collection  of  a  tax 
have  been  instituted,  ex  parte,  un- 
der the  statute  of  1867  (chap.  861, 
Laws  of  1867)  to  move  for  a  dis- 
solution of  the  order  for  his  ap- 
pearance and  examination  on  the 
ground  that  it  was  improvidently 
granted .    Bassett  v.  Wheeler.   466 

5.  The  intent  of  the  provision  of  the 
New  York  city  charter  of  1873 
(§  91,  chap.  835,  Laws  of  1873),  re- 
quiring contracts  for  work  and 
supplies  to  be-  founded  on  sealed 
proposals  and  given  to  the  lowest 
bidders  was  •to  require  a  submis- 
sion for  competition  of  every  im- 
portant item  of  a  contemplated 
work.    Lire  Merriam.  696 

6.  Where  in  the  advertisement  for 
proposals  for  constructing  a  sewer 
a  price  was  fixed  for  rock  excava- 
tion which  constituted  a  large  por- 
tion of  the  work,  held,  that  this 
was  a  violation  of  the  charter,  and 
that  an  assessment  for  the  work 
was  so  far  void.  Id. 

7.  But  held  that  such  error  furnished 
no  ground  for  vacating  the  whole 
assessment ;  that  a  case  was  pre* 
sen  ted  for  a  deduction  of  the  ob- 
jectionable item  as  authorized  by 
the  act  of  1870  (§27,  chap.  383, 
Laws  of  1870).  Id. 

8.  The  provision  of  said  act  of  1870, 
allowing  the  modification  of  assess- 
ments by  making  such  deductions 
was  not  repealed  by  the  act  of 
1874  (chap.  312,  Laws  of  1874),  in 
relation  to  taxes  and  assessments 
in  said  city.  Id. 

9.  The  onus  of  establishing  a  sub- 
stantial error  in  an  assessment  de- 
volves upon  the  party  making  ob- 
jection thereto  and  must  be  proved 
by  affirmative  evidence.  Id. 

10.  Accordingly  A^W, that  an  objec- 
tion that  the  entire  cost  of  the  work 
was  assessed  when  no  more  than 
one-half  thereof  was  assessable 
upon  adjacent  property  under  the 
act  of  1865  (§  8,  chap.  565,  Laws  of 
1865),  could  not  be  entertained  in 
the    absence    of    proof  of    what 
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was  the  entire  cost  of  the  work ; 
that  it  coald  not  be  presamed,  in 
the  absence  of  evidence  to  establish 
it,  thai  more  than  one-half  of  the 
expense  was  assessed.  Id. 

11.  It  seema  that  said  act  of  1865  has 
reference  to  the  laying  out  of 
streets,  not  to  the  construction  of 
sewers.  Id. 

12.  Also  held,  that  an  objection  that 
the  assessment  was  illegal  because 
made  up  and  notice  published  by 
three  of  the  assessors,  not  by  the 
full  board,  was  not  tenable  in  the 
absence  of  proof  that  all  four  were 
not  present,  or  ths^  tbe  fourth  did 

•  not  have  notice  of  the  meeting,  or 
that  a  vacancy,  which  had  been  oc- 
casioned by  the  death  of  one  of  the 
assessors,  had  been  filled  at  the 
time  of  the  assessment.  Id. 

13.  So,  also  held,  that  prbof  that  a 
member  of  the  board  of  revision 
was  absent  did  not  sustain  the  ob- 
jection that  the  assessment  was 
not  legally  confirmed.  Id. 

14.  The  provision  of  the  National 
Guard  Act  of  1870  (S  253,  chap.  80, 
Laws  of  1870),  entitling  a  member 
of  the  National  Guard  to  an  ex- 
emption from  the  assessed  valua- 
tion of  bis  property  to  the  amount 
of  $1,000,  during  the  period  of  his 
military  service,  was  repealed  by 
its  omission  from  the  section  as 
amended  in  1875  (§  59,  chap.  223, 
Laws  of  1875J.  People  ex  rel.  Sears 
V.  Board  of  Aaseswrs,  6 1 0 

15.  No  contract  relation  existed  be- 
tween the  State  and  a  member  of 
the  National  Guard  who  had  en- 
listed prior  to  the  passage  of  the 
repealing  act  and  whose  term  of 
service  had  not  then  expired,  which 
would  prevent  it  from  taking  effect 
as  to  him  ;  he  enlisted  subject  to 
the  right  ojf  the  State  at  any  time 
to  modify  or  repeal  the  exemption, 
and  upon  the  repeal  his  right  to 
the  exemption,  as  to  all  subsequent 
assessments,  ceased.  Id. 

16.  An  omission  to  award  damages  as 
prescribed  by  the  act  of  1852  (§  3, 
chap.  52,  Laws  of  1852).  for  inju- 
ries sustained  by  reason  of  a  change 


of  the  grade  of  a  street  in  the  city 
of  New  York,  is  not  a  *'Bubetan. 
tial  error"  in  an  assessment  €ot 
the  work  within  the  meaning  of 
the  act  (chap.  338,  Laws  of  1858,  aa 
amended  by  chap.  312,  Laws  of 
1874),  authorizing  the  vacating  of 
assessments  for  such  errors.  In  re 
Cruger,  619 

17.  An  objection  that  the  assessors 
acted  on  an  erroneous  principle  in 
making  the  assessment  is  not  ten- 
able ;  it  is  a  matter  of  judgment 
on  tbeir  part,  and  an  error,  if  any, 
is  not  an  error  in  the  proceedings 
and  is  not  a  subject  for  review  un- 
der the  statute.  Id. 

18.  So.  also,  an  objection  that  the 
area  of  assessment  for  benefit  was 
too  small  is  untenable,  as  that 
matter  is  committed  to  the  assess- 
ors and  the  board  of  revision,  and 
the  exercise  of  their  discretion  in 
this  respect  cannot  be  reviewed  on 
such  motion.  Id, 


ASSIGNMENT, 

.•The  will  of  W.  gave  his  money 
and  securities  remaining  after  pay- 
ment of  debts,  etc.,  one-half  to  his 
son  £.,  one-fourth  to  his  daughter 
J.,  and  one- fourth  to  E.  in  trust,  to 
pay  the  interest  annually  to  the 
testator's  son  W.  during  life,  and 
after  his  death  the  same  to  be  di- 
vided equally  among  his  children 
if  he  left  any  him  surviving  ;  if  he 
left  no  child  or  children  him  sur- 
viving, then  the  one-fourth  was 
given  to  E.  and  J.,  in  equal  propor- 
tions. Tbe  testator's  son  W.  died 
leaving  no  issue.  In  an  action 
brought  by  J.  to  recover  her  por- 
tion of  the  trust  estate,  it  ap- 
peared that  after  the  death  of  the 
testator,  the  three  children  met 
together,  settled  and  set  apart  tlie 
amount  of  the  trust  fund,  and  E., 
as  trustee,  received  the  securities 
and  money  so  set  apart,- and  as  the 
referee  found  "as  part  of  the 
agreement  for  the  final  settlement 
of  the  afiairs  of  the  estate  and  the 
division  of  its  assets,"  J.  and  K. 
executed  and  delivered  to  their 
brother  W.  an  instrument  in  writ- 
ing, whereby,   for  the  expressed 
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oonBideration  of  one  dollar,  they 
did  "jointly  and  severally  release, 
discharge  and  convey  "  unto  him 
all  their  '*  right,  title  and  interest 
claim  and  demand  of,  in  and  to  the 
trust  fund  given  and  bequeathed  '* 
by  the  will  of  their  father.  Held, 
that  the  finding  showed  a  good  and 
sufficient  consideration  for  the  in- 
strument; and  that  it  was  valid 
and  effectual  to  transfer  plaintifiTs 
Interest  in  the  trust  fund.  Ham 
V.  Van  Orden.  257 

2.  Also  Jield,  that  even  had  there 
been  no  consideration,  the  instru- 
ment having  been  executed,  as  was 
found,  voluntarily  and  without 
fraud,  was  valid  as  a  gift.  Id. 

8.  Where  the  superintendent  of  the 
insurance  department  has  accepted 
from  an  insurance  company  an  as- 
signment of  a  mortgage  as  a  part 
of  the  deposit  to  be  made  with 
him,  under  the  requirements  of  the 
insurance  law,  on  the  faith  of  a 
representation  on  the  part  of  the 
mortgagor  that  there  is  no  legal  or 
equitable  defense  to  the  same,  he 
can  avail  himself  of  the  doctrine 
of  estoppel  prohibiting  a  debtor, 
apon  the  faith  of  whose  statements 
an  assignment  of  his  obligation  has 
been  accepted,  from  disputing  such 
statements.  Smyth  v.  Munroe,  854 

4  An  assignment  by  virtue  of  or  un- 
der a  foreign  law  does  not  operate 
upon  a  debt,  or  rights  of  action  as 
against  a  person  in  this  State. 
Hibernia  N(U.  Bk:  v.  Lacombe.  367 

5.  This  action,  was  brought  upon  a 
judgment  obtained  in  the  State  of 
Mississippi  ;  the  judgment-roll 
showed  that  the  judgment  was  re. 
covered  upon  a  policy  issued  bv  de- 
fendant to  the  firm  of  W.  K.  O.  & 
Co.  That  action  was  brought  by 
the  members  of  the  firm,  as  stated 
in  the  declaration,  for  the  use  and 
benefit  of  the  plaintiff  herein,  and 
this  was  stated  in  the  judgment. 
It  appeared  that  said  firm  was  in- 
debted to  plaintiff  and  that  there 
was  an  understanding  between 
them  that  he  should  have  the  bene- 
fit of  the  policy ;  that  after  the 
loss,  in  pursuance  of  such  under- 
standing, the  policy  was  sent  to 


him  by  the  firm  to  collect  and  ap- 
ply proceeds  upon  his  claim,  to- 
gether with  an  order  upon  defend- 
ant, expressing  a  consideration,  re- 
questing it  to  pay  the  amount  to 
plaintifi^s,  and  stating  that  his  re- 
ceipt would  be  a  full*  discharge . 
Held,  that  the  order  was  virtually 
an  assignment  transferring  the 
policy;  also  that  the  understanding 
and  delivery  of  the  policy  in  pur- 
suance of  it  operated  as  a  valid 
transfer,  Greene  v.  Republic  F. 
Ins.  Co.  572 

Record  of  asstignment  of  mort- 
gage, constructive  notice  to  subsequent 
purchasers  of  mortgaged  premises. 

See  Smyth  y.  K.  L.  Ins.  Co,      589 

Wlien  foreclosure   judgment 

hns  been  assigiied  as  security  for  usu- 
rious loan,  and  mortgaged  property 
sold  under  judgment,  assignment  void, 
and  judgment  setting  it  and  all  sub- 
sequent proceedings  under  judgment 
€tside  prtmer. 

See  Wyeth  v.  Braniff.  627 


ASSIGNMENT  (FOR  BENEFIT  OF 
CREDITORS). 

1 .  An  assignment  for  the  benefit  of 
creditors  contained  a  clause  empow- 
ering the  assignee  to  collect  the 
"  choses  in  action  with  the  right  to 
compound  for  the  said  choses  in 
action,  taking  a  part  for  thd  whole, 
when  he  shall  deem  it  expedient." 
In  an  action  by  the  assignee  to  re- 
cover  assigned  property  levied 
upon  by  defendant  as  sheriff  by 
virtue  of  executions  against  the 
assignor,  held,  that  the  clause  was 
to  be  construed  as  simply  author- 
izing the  assignee  to  compromise 
such  claims  as  in  a  sound  discretion 
the  interests  of  the  trust  required ; 
that  as  so  construed,  the  clause 
was  not  in  conflict  with  the  pro- 
vision of  the  act  of  1877,  in  rela- 
tioix  to  such  assignments  (§  28, 
chap.  466,  Laws  of  1877),  which 
permits  the  County  Court  to  au- 
thorize an  assignee  to  compromise 
any  claim  or  debt  belonging  to  the 
estate ;  and  that  it  did  not  invali- 
date  the  assignment.  Coyne  v. 
Weaver.  880 
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2.  Also  held,  that  evidence  of  the 
declarations  of  the  aBsignor,  made 
after  the  assignment,  acceptance 
and  delivery  of  possession  under 
it,  were  properly  excluded.        Id. 

3.  A  general  assignment  for  the  ben- 
efit of  creditors  authorized  the  as- 
signee to  ''collect  the  notes,  ac- 
counts and  choses  in  action  and  the 
taking  the  part  of  the  whole  when 
the  party  of  the  second  part  (the 
assignee)  shall  deem  it  expedient 
to  so  do/'  In  an  action  by  the  as- 
signee for  the  conversion  of  a  por- 
tion of  the  assigned  property,  held, 
that  said  provision,  literally  con- 
strued, simply  authorized  the  as- 
signee to  receive  payment  by  in- 
stallments, not  to  satisfy  a  debt  on 
payment  of  a  portion  ;  but  even  if 
the  effect  was  to  give  power  to 
compromise  it  did  not  invalidate 
the  assignment.  McConneUv.S/ier- 
wood,  522 

4.  The  assignment  authorized  the 
assignee  *'  to  compromise  with  the 
creditors"  of  the  assignor  for  all 
his  debts  and  liabilities  if  in  the 
opinion  of  the  assignee  **  it  would 
be  advantageous  "  to  the  creditors 
and  the  assignor.  Held,  that  the 
effect  and  intent  of  this  provision 
was  to  the  payment  of  debts  and 
to  create  a  trust  for  the  assignor 
and  so  it  rendered  the  assignment 
void.  (2  li.  S.  V6h%  1 ;  id.  137,  § 
1.)  Id. 

ASSOCIATIONa 

1.  An  association  whose  members 
become  entitled  to  privileges  or 
rights  of  property  therein  cannot 
exercise  its  power  of  expulsion 
without  notice  to  the  member,  or 
without  giving  him  an  opportu- 
nity to  be  heard.  Wa^htel  v.  Noah, 
etc,  Soo,  28 

2.  It  seems  that  in  the  absence  of 
any  agreement  by  the  members  or 
any  provision  in  the  charter  ^r  by- 
laws for  a  different  mode  of  service, 
notice  should  be  served  personally. 

Id. 

ATTACHMENT. 
1.  An    attorney  for    the   successful 


party  in  an  action  by  whom  a  judg- 
ment was  procured  is  not  an  "  in- 
dividual holding  such  property" 
within  the.  meaning  of  the  pro- 
vision of  the  Code  of  Prrvredure 
(§  235),  authorizing  the  execution 
of  an  attachment  by  service  of  a 
copy.     In  re  Fiandrow.  1 

2.  Accordingly,  ?ield,  where |a  judg- 
ment in  favor  of  an  attachment 
debtor  was  attempted  to  be  at- 
tached bj  service  of  a  copy  of  the 
warrant  upon  one  of  the  attorneys 
for  said  debtor,  in  the  action 
wherein  said  judgment  was  ren- 
dered, that  the  attachment  was 
not  properly  executed  ;  and  that 
a  purchaser  at  sheriff's  sale  under 
execution  and  order  of  the  court 
in  the  attachment  suit  acquired  no 
title.  Id. 

3.  It  seems  that  the  only  way  to  sub- 
ject a  judgment  to  an  attachment 
is  to  serve  the  warrant  upon  the 
judgment  debtor.  id. 

4.  The  plaintiff;  a  National  bank 
organized  and  having  a  place  of 
business  in  New  Orleans,  pur- 
chased, for  value,  of  defendant, 
the  M.  &  T.  Bank,  a  Louisiana  cor- 
poration, a  draft  drawn  on  bank- 
ers in  the  city  of  New  York  for 
$10,000,  payable  to  plaintiff's  or- 
der ;  the  draft  was  duly  presented 
to  the  payees  at  New  York,  and 
payment  refused;  it  was  duly  pro- 
tested and  notice  given  to  the 
drawer.  An  action  was  thereupon 
commenced  in  the  Supreme  Court 
and  an  attachment  issued,  which 
was  served  on  said  bankers,  who 
had  funds  of  the  M.  &  T.  Bank 
in  their  hcmds.  Ileid,  that,  under 
and  within  the  meaning  of  the  pro- 
vision of  the  Code  of  Procedure 
(g  427),  providing  that  an  action 
against  a  foreign  corporation  may 
be  brought  in  the  Supreme  Court 
by  a  plaintiff  not  a  resident  of 
this  State,  "  where  the  cause  of  ac- 
tion shall  have  arisen  in  this 
State/'  plaintiff  was  to  be  regarded 
as  a  non-resident;  that  the  cause 
of  action  arose  in  this  State ;  and 
that,  therefore,  the  court  had  ja- 
risdiction  of  the  action.  Hibemia 
Nat.  Bk.  Y.  Lacombe,  867 
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6.  After  the  delivery  of  the  draft 
to  plaintiff,  the  M.  &  T.  Bank 
was  placed  in  liquidation  under 
the  laws  of  Louisiana,  and  com- 
missioners were  appointed  to  take 
possession  of  and  administer  its 
assets;  they  were  made  defendants, 
and  claimed  title  to  the  attached 

eroperty.  Held,  that  neither  the 
tw  nor  the  adjudication  under 
which  said  commissioners  were 
appointed  could  have  any  opera- 
tion here  to  defeat,  or  affect  the 
lien  of  plaintiff's  attachment.     Id. 

6.  Where  a  surrogate  has  made  a  de- 
cree for  the  payment  of  money  by 
an  administrator,  he  may  enforce 
the  performance  of  it  by  attach- 
ment. (2  R.  S.  221,  §  6,  Bub.  4.) 
Dunford  v.  Weaker,  445 

7.  It  is  not  needed  that  the  process 
to  attach  should  recite  all  the  facts 
and  proceedings  necessary  to  con- 
fer jurisdiction;  it  is  sufficient  if 
on  its  face  it  appears  to  have  been 
issued  in  a  proceeding  in  which  the 
surrogate  had  jurisdiction,  states 
in  substance  the  cause  for  arrest, 
and  specifies  the  act  or  duty  to  be 
performed.  Id. 

8.  Where  an  attachment  against  an 
administrator  directed  the  collec- 
tion of  interest  on  the  decretal  sum 
named  in  it,  held^  that,  conceding 
the  surrogate  had  no  power  to  di- 
rect the  collection  of  interest,  such 
direction  in  the  attachment  did  not 
vitiate  it  in  toto.  Id. 

9.  Where  a  sheriff  is  sued  for  an 
escape  from  custody  under  such  an 
attachment,  the  plaintiff  is  entitled 
to  recover  the  damages  sustained 
by  him  (Code  of  Civil  Procedure, 
§  158),  to  wit :  the  sums  awarded 
to  him  by  the  surrogate's  decree, 
with  interest  from  its  date.         Id. 

10.  The  complaint,  in  an  action 
against  a  sheriff  for  an  escape  un- 
der an  attachment  of  a  surrogate, 
alleged  that  defendant  wrongfully 
permitted  the  debtor  to  escape ;  no 
proof  of  assent  or  knowledge  was 

given  on  the  trial.  Held,  that  a 
motion  for  a  nonsuit,  because  of 
failure  to  prove  such  averment, 
was  properly  denied,  as  under  the 
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provision  of  the  Code  of  Civil  Pro- 
cedure (^  158)  in  reference  to  such 
actions,  it  was  immaterial  whether 
the  escape  was  through  negligence 
or  voluntary  on  the  part  of  the 
sheriff;  an  averment  and^proof  that 
the  debtor  was  at  large  beyond  the 
.  liberties  was  sufficient.  Id. 

11.  In  such  an  action  the  fact  of  the 
insolvency  of  the  debtor  is  no  de- 
fense. Id, 

12.  The  administrator  gave  a  bond 
as  such ;  one  of  the  creditors  fur- 
nished money  wherewith  to  buy  up 
the  claims  against  the  administra- 
tor, which  on  payment  were  as- 
signed to  plaintiff.    Held,  that  this 

was  not  a  payment  and  extinguish- 
ment of  the  claims.  Id. 

13.  Two  attachments  were  issued  by 
the  surrogate  and  arrests  made  be- 
fore  said  Code  went  into  effect ; 
the  escape  occurred  thereafter  ;  it 
was  claimed  that  the  provision  of 
the  Code  did  not  apply.  Held  un- 
tenable, as  the  cause  of  action  was, 
not  the  issuing  of  process  and  ar- 
rest, but  the  escape.  Id. 

14.  Tlie  right  to  an  attachment  hav- 
ing been  conferred  by  statute  is 
limited  by  its  provisions.  Blossom 
V.  Sstes.  614 

15.  Under  the  provisions  of  the 
Code  of  Procedure  (§  227),  as 
amended  by  section  6,  chapter  723, 
Laws  of  1866,  declaring  that  for 
the  purposes  of  an  attachment  an  ac- 
tion shall  be  deemed  commenced 
when  the  summons  is  issued,  pro- 
vided that  personal  service  thereof 
shall  be  made  or  publication  com- 
menced within  thirty  days,  the  vi- 
tality of  an  attachment  depended 
upon  compliance  with  the  terms 
of  the  proviso ;  and,  upon  omis- 
sion so  to  do,  the  j  urisdiction  which 
attached  on  granting  the  warrant 
ceased.  Id. 

16.  An  attachment  rendered  void  by 
failure  to  serve  or  publish  sum- 
mons within  the  time  specified  was 
not  revived  and  validated  by  the 
appearance  of  the  defendant  in  the 
action.  Id. 
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17.  An  ora'er  vacating  an  attachment 
because  of  such  failure,  as  it  in- 
Yolves  simplj  a  question  of  juris- 
diction, is  reviewable  here.        Id, 


ATTORNET. 

1.  An  attorney  for  ttie  successful 
party  in  an  action  by  whom  a  judg- 
ment was  procured  is  not  an  "  in- 
dividual holdiog  such  property" 
within  the  meaniog  of  the  pro- 
vision of  the  Ck>d6  of  Procedure  (§ 
285),  authoring  the  execution  of  an 
attachment  by  service  of  a  copy. 
In  re  Ptandrow,  1 

2.  The  rule  prohibiting  an  attorney 
from  disclosing  communications 
made  by  a  client  is  not  confined  to 
communications  made  in  contem- 
plation of  or  in  the  progress  of  an 
action  or  judicial  proc^ding,  but 
extends  to  those  made  in  reference 
to  any  matter  which  is  the  proper 
subject  of  professional  employ- 
ment.    Root  V.   Wright,  72 

8,  Where  communications  are  made 
to  an  attorney  by  either  of  two  or 
more  parties  in  the  presence  of 
the  others,  while  employed  as  their 
common  attorney  to  g^ve  advice  as 
to  matters  in  which  they  are  mu- 
tually interested,  the  said  rule  pro- 
hibits him  from  testifying  to  such 
communications  in  an  action  be- 
tween his  clients  and  a  third  per- 
son. Id, 

BAIL. 

1.  It  86em8  public  policy  requires  that 
officers  armed  with  bailable  pro- 
cess for  the  arrest  of  defendants 
should,  in  taking  securities  for 
their  enlargement,  be  held  to  a 
strict  compliance  with  statutory  re- 
quirements.    Toles  V.  Adee.      222 

2.  It  seems  also  the  fact,  that,  under 
our  practice,  bail  taken  by  a  sheriff 
on  discharging  a  defendant  from 
arrest  stands  in  some  sense  both  as 
bail  to  the  sheriff  and  bail  to  the 
action,  does  not  affect  the  applica- 
tion of  the  statute  making  void  ob- 
ligations taken  colore  oMcii  in  any 
other  case  or  manner  than  as  pro- 
vided by  law  (2  R.  8.  286,  §  59) 


when  the  undertaking  contains  ooo- 
ditions  not  prescribed  by  law; 
nor  is  it  in  the  power  of  the  plaint- 
iff afterward  to  adopt  the  act  of 
the  sheriff  and  thereby  avoid  the 
effect  of  the  illegality.  Id, 

I.  It  ssems  ijso  the  validity  of  the 
security  is  not  dependent  upon  the 
question  whether  it  was  Viduntar- 
ily  given  or  was  extorted  bv  actual 
duress  and  oppression.  Id. 

4.  Where,  however,  the  shena*,  after 
an  arrest  had  been  made,  under  an 
order  which  specified,  as  prescribed 
by  the  Code  of  Procedure  (§  183), 
the  sum  for  which  defendant  should 
be  held  to  bail,  and  after  declining 
to  accept  a  bond  executed  by  one 
instead  of  by  two  or  more  sufficient 
bail  as  prescribed  by  said  Code  (g 
187),  did  agree,  at  defendant's  so- 
licitation, to  take  to  plaintiff*B  at- 
torneys an  undertaking  executed 
by  one  in  double  the  amount  speci- 
fied in  the  order,  and  if  it  should 
be  approved  and  accepted  by  them, 
that  defendant  should  be  dis- 
charged, the  latter  agreeing  that  if 
they  should  decline  to  accept  he 
would,  on  being  notified,  ^ve  a 
new  undertaking,  as  prescribed  by 
the  Code,  and  m  the  meanwhile 
should  remain  in  the  custody  of 
his  bail,  and  where  said  attorneys 
accepted  the  undertaking  so  exe- 
cuted,  fiel'l,  that  the  undertaking- 
when  thus  accepted,  might  be  re- 
garded as  an  agreement  made  be- 
tween the  parties  to  the  action,  and 
not  as  an  undertaking  taken  by  the 
sheriff  under  claim  or  in  the  exer- 
cise of  official  authority:  and  that 
so  considered  it  became  operative 
and  binding,  though  not  as  a  statu- 
tory obligation.  Id. 

5.  Bail  are  sureties  with  the  rights 
and  remedies  of  sureties  in  other 

Id. 


BANKS  AND  BANKING. 

1.  The  firm  of  R.  Bros.,  ship  brokers, 
having  become  embarrassed  in  bus- 
iness-caused the  moneys  thereafter 
received  by  them  in  their  busi- 
ness as  agents  for  others,  to  be 
deposited  with  defendant  in  the 
name  of  their  book-keeper,  plaint- 
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iSTs  intestate,  in  order  to  protect 
Bach  funds  from  being  attaclied  by 
their  creditors  and  that  they  mid^ht 
be  paid  over  to  the  parties  entitled 
thereto.  Defendant  having  dis- 
coijnted  a  note  for  said  firm,  when 
it  became  due  charged  it  to  said 
account  and  refused  to  pay  over 
the  amount  so  deducted  to  plaintiff. 
In  an  action  to  recover  the  amount 
BO  retained,  hdd,  that  defendant 
was  not  entitled  to  set  off  the 
amount  of  the  note  agidnst  the 
deposits,  as  the  deposits  were  not 
the  property  of  R.  Bros.,  but  were 
deposited  and  held  in  trust  for  the 
benent  of  those  for  whom  the  mon- 
eys were  received.  Falkland  v.  8t. 
N.  NaUonai  Bk,  145 

.  3.  Also  held,  that  it  was  Immaterial 
that  none  of  the  parties  entitled  to 
the  deposits  had  made  claim  there- 
for,  as  they  could  enforce  their 
claims  against  ihe  plaintiff.         Id, 

8.  Also  held,  that  it  was  immaterial 
that  defendant  was  not  notified  that 
said  intestate  bo  held  the  funds  in 
trust;  that  the  deposits  being  in  his 
name  he  was  under  no  obligation 
to  give  notice  that  others  had  an 
interest  therein.  Id, 

4.  Also  held,  that  the  discharge  of 
R.  Bros,  in  bankruptcy  did  not  af- 
fect the  rights  of  the  parties  for 
whose  benefit  these  deposits  were 
made;  that  sach  discharge,  while 
it  might  destroy  the  claims  against 
the  firm,  did  not  deprive  those  for 
whom  the  funds  were  deposited  of 
their  right  thereto.  Id, 

5.  The  L.  &  I.  Co.  by  its  charter  (§  5, 
chap.  780,  Lawft  of  1871)  is  author- 
ized to  **  advance  moneys  ♦  *  ♦ 
upon  any  property,  real  or  per- 
sonal." It  discounted  a  note  se- 
cured by  pledge  of  the  bonds  of 
a  railroad  corporation.  Held,  that 
conceding  the.  discount  was  in  vio- 
lation of  the  provision  of  the  statute 
against  unauthorized  banking,  and 
so  the  note  was  void,  the  loan  and 
its  security  were  valid  and.  could 
be  enforced.  Duneamb  v.  iT.  F., 
J7.,  d  N,  R.  R,  Co.  190 

6.  When  forged  checks  have  been 
paid  by  a  bank,  charged  in  the  de- 


Eositor's  account,  and  returned  to 
im,  he  owes  no  duty  to  the  bank 
to  so  conduct  an  examination  of 
these  vouchers  that  it  will  necessa- 
rily  lead  to  a  discovery  of  the  fraud ; 
at  most,  all  that  is  required  of  the 
depositor  is  ordinary  care,  aud  if 
this  is  exercised  by  him  or  his 
agent,  the  bank  cannot  justly  com- 
plain although  .the  forgeries  are 
not  discovered  until  too  late  to 
enable  it  to  retrieve  its  position  or 
make  reclamation  from  the  forger. 
Frank  v.  Chemical  Nat.  Bk,      209 

7.  Where,  therefore,  checks  forged 
by  plaintiffs'  confidential  clerk,  who 
filled  out  their  checks  and  had 
charge  of  their  bank  account,  were 
paid    by    defendant,    charged    to 

C In  tiffs  in  their  pass- book,  the 
k  balanced  and  the  checks,  in- 
cluding those  forged,  returned  to 
the  clerk,  who  assisted  one  of  the 
plaintiffs  in  examining  the  account, 
which  examination  was  made 
whenever  the  pass-book  was  writ- 
ten up  and  vouchers  returned,  and 
the  clerk  by  abstracting  the  forged 
vouchers,  and  by  false  balances  and 
readings,  prevented  the  forgeries 
from  being  discovered,  held,  that 
plaintiffs  were  not  estopped  from 
questioning  the  accuracy  of  the 
account ;  and  that  defendant  was 
liable  for  the  balance,  deducting 
the  forged  checks.  Id, 

8.  Where  a  married  woman  is  the 
owner  of  stock,  of  a  bank  located 
in  a  State  other  than  that  in  which 
she  and  her  husband  are  domi- 
ciled, the  effect  of  payment,  by  the 
bank  to  her  husband,  of  dividends 
declared  upon  her  shares  of  stock, 
is  to  be  determined  by  the  law  of 
the  place  where  the  bank  \a  lo- 
cated, not  by  the  law  of  the  owner's 
domicile..  Graham  v.  First  Nat. 
Bk.  Norfolk.  393 

9.  E.,  a  married  woman  domiciled 
with  her  husband  in  Maryland,  was 
the  owner  of  certain  shares  of  stock 
of  a  Virginia  bank ;  in  the  latter 
State  the  rule  of  the  common  law 
as  to  the  relations  of  husband  and 
wife  prevails.  The  husband  was 
cashier  of  two  Maryland  banks,  in 
both  of  which  he  was  largely  in- 
terested, and  of  which  he  was  the 
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controlling  agent ;  with  these  banks 
the  Virginia  bank  had  accounts 
kept  in  the  name  of  the  husband 
as  cashier ;  by  bis  direction  or  with 
his  assent  various  dividends  de- 
clared upon  said  shares  of  stock 
were  paid  to  said  banks  or  credited 
in  their  accounts  and  allowed  them 
on  settlement.  In  an  action  by  as- 
signees of  the  wife  to  recover  the 
dividends,  held,  that  the  evidence 

justified  a  findinflf  of  payment  of 
the  dividends  to  the  husband;  and 
that  such  payment  was  good  as 
against  the  wife  or  her  assignees 
and  discharged  defendant's  liabil- 
ity. Id, 

Deposit  hy  hutband  in  name  of 

ttife  belongft  to  her. 
See  McOraw  v.  Tatham,     {Mem.) 

677 

See  National  Banka. 
Savings  Banks. 


BANKRUPTCY. 

1  The  firm  of  R.  Bros ,  ship  brok- 
ers, having  become  embarrassed  in 
business,  caused  the  moneys  there- 
after received  by  tbem  in  their 
business  as  agents  for  otliers,  to 
be  deposited  with  defendant  in  the 
name  of  their  book-keeper,  plaint- 
iflTs  intestate,  in  order  to  protect 
such  funds  from  being  attached  by 
their  creditors  and  that  they  might 
be  paid  over  to  the  parties  entitled 
thereto.  Held,  that  the  discharge 
of  R.  Bros,  in  bankruptcy  did  not 
affect  the  rights  of  the  parties  for 
whose  benefit  these  deposits  were 
made  ;  that  such  discharge,  while 
it  might  destroy  the  claims  against 
them,  did  not  deprive  those  for 
whom   the   funds  were  deposited 

'  of  their  right  thereto.  FiUHand 
y,St,N.  NaU  Bk.  145 


BENEVOLENT,    CHARITABLE, 

SCIENTIFIC  AND  MISSION- 

ART  ASSOCIATIONS. 

1.  One  of  defendant's  by-laws  pro- 
vided for  giving  written  notice  to 
auy  member  in  arrears  six  months 
for  dues,  calling  his  attention  to  the 
fact  that  he  will  be  stricken  from 


the  roll  in  case  he  does  not  pay  his 
dues.  Another  by-law  imposed  a 
fine  for  an  omission  of  a  member 
to  give  notice  to  the  association  of 
a  change  of  residence.  At  the  time 
of  joining,  plaintiff's  intestate  gave 
notice  of  his  then  place  of  resi- 
dence; he  subsequently  changed 
his  residence  but  did  not  give  no- 
tice. Because  of  failure  to  pay  his 
dues  he  was  struck  from  the  rolls. 
No  notice  was  given  him  as  pro- 
vided by  the  by-laws.  In  an  action 
brought  to  recover  the  sum  pro- 
vided by  defendant's  by-laws  to  be 
paid  on  the  death  of  a  member, 
held^  that  plaintiff  was  entitled  to 
recover;  that  the  omission  of  the 
deceased  to  give  notice  of  change 
of  residence  was  no  excuse  for  a 
failure  to  give  him  the  prescribed 
notice.     WaehUl  v.  Ifoah,  etc. .  Soe. 

28 

2.  Where  a  provision  in  an  act  in- 
corporating a  charitable  institntioD 
in  the  city  of  New  York  exempted 
its  real  estate  from  taxation,  held, 
that  such  real  estate  was  not  thereby 
exempted  from  an  assessment  for 
a  local  improvement;  that  the  as- 
sessment was  not  taxation  within 
the  meaning  of  the  act.  Booterelt 
Hospital  V.  Mayor, etc.  108 

3.  The  will  of  McC.  gave  to  his  ex- 
ecutors $32,000  in  trust  to  invest 
and  pay  the  interest  to  "  the  New 
York  Home  for  the  Blind,  of  219 
West  Fourteenth  street,  so  long  as 
that  institution  shall  maintain  and 
care  for  William  Gordon,  now  an 
inmate  of  that  institution,"  and  in 
case  he  was  so  cared  for  and  main- 
tained during  his  life,  at  his  death 
the  principal  was  to  be  paid  to  said 
institution;  in  case  it  ceased  "to 
exist  or  to  maintain  an  institution 
suitable  for  the  care  of  the  blind  " 
during  the  life  of  Gordon,  then  the 
income  was  to  be  paid  to  any  other 
society  who  would  maintain  and 
care  for  him  which  he  might  select, 
the  principal  to  be  paid  to  the  so- 
ciety maintaining  and  caring  for 
him  at  the  time  of  his  death.  At 
the  time  the  will  was  executed  Gor- 
don was  an  inmate  of  the  institu- 
tion maintained  at  219  West  Four- 
teenth  street  by  defendant  —  the 
Society  for  the  Belief  of  the  De»- 
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titate  Blind ;  bat  before  tbe  death 
of  the  testator,  Gordon  was  ex- 
pelled for  violation  of  the  rules  of 
the  institution;  after  such  death, 
however,  upou  learning  of  tbe  pro- 
visions of  the  will,  the  society  of- 
fered to  care  for  and  maintain  him 
in  its  institution  or  elsewhere;  this 
be  refused.;  be  selected  the  de- 
fendant. The  St.  Josephs  Home, 
which  has  since  cared  for  and  main- 
tained him.  In  an  action  for  a  con- 
struction of  the  will,  held,  that  the 
bequest  was  valid  and  the  said  so- 
ciety was  entitled  to  it  if  willing  to 
conform  to  the  conditions  imposed ; 
that  tbe  expulsion  of  Gordon  prior 
to  the  death  of  the  testator  did  not 
affect  its  right  after  bis  death  ;  and, 
it  having  offered  to  perform  the 
condition,  was  entitled  to  the  leg. 
acy,  its  right  not  being  affected  by 
Gordon's  refusal  of  the  offer.  Liv- 
ingston V.  Gordon.  136 

Validity  of  bequests  to 

See  Livingston  v.  Gordon,  136 

BILLS.  NOTES  AND  CHECKS. 

1.  Wben  forged  checks  have  been 
paid  by  a  bank,  charged  in  the  de- 
positor's account,  and  returned  to 
him,  he  owes  no  duty  to  the  bank 
to  so  conduct  {in  examination  of 
these  vouchers  that  it  will  neces- 
sarily lead  to  a  discovery  of  the 
fraud  ;  at  most,  all  that  is  required 
of  the  depositor  is  ordinarv  care, 
and  if  this  is  exercised  by  him  or 
bis  agent,  the  bank  cannot  justly 
complain  although  tbe  forgeries 
are  not  discovered  until  too  late  to 
enable  it  to  retrieve  its  position  or 
make  reclamation  from  the  forger. 
Frank  v.  Chemical  Nat.  Bk.      209 

2.  The  drawer  of  a  check  undertakes 
that  tbe  drawee  will  be  found  at 
the  place  where  he  is  described  to 
be,  and  that  the  sum  specified  will 
there  be  paid  to  the  bolder  when 
the  check  is  presented ;  and  if  not 
so  paid  and  be  is  'notified,  be  be- 
comes absolutely  bound  to  pay  the 
amount  at  the  place  named.  IHber- 
nia  Nat,  Bk,  v.  Lacomb,  367 

8.  The  rights  of  the   parties,  there- 
fore, are  to  be  governed  by  the  laws 
.  of  the  place  of  payment.  Id, 


4.  The  plaintiff,  a  national  bank,  or- 
ganized and  having  a  place  of  busi- 
ness in  New  Orleans,  purchased,  for 
value,  of  defendant,  the  M.  &  T. 
Bank,  a  Louisiana  corporation,  a 
draft  drawn  on  bankers  in  the  city 
of  New  York  for  $10,000,  payable 
to  plaintiffs  order ;  the  draft  was 
duly  presented  to  the  payees  at  New 
York,  and  payment  refused;  it  was 
duly  protested  and  notice  given  to 
the  drawer.  An  action  was  there- 
upon commenced  in  the  Supreme 
Court  and  an  attachment  issued, 
which  was  served  on  said  bankers, 
who  had  funds  of  the  M.  k  T.  Bank 
in  their  bands.  Ueld^  that,  under 
and  within  the  meaning  of  the  pro- 
vision of  the  Code  of  Procedure  (§ 
427),  providing  that  an  action 
against  a  foreign  corporation  may 
t)e  brought  in  the  Supreme  Court 
by  a  plaintiff  not  a  resident  of  this 
State,  "  where  the  cause  of  action 
shall  have  arisen  in  this  State," 
plaintiff  was  to  be  regarded  as  a 
non-resident;  that  tbe  cause  of  ac- 
tion arose  in  this  State;  and  that, 
therefore,  the  court  had  jurisdiction 
of  the  action.  Id. 

5.  After  the  delivery  of  the  draft  to 
plaintiff,  the  M.  &  T.  Bank  was 
placed  in  liquidation  under  the 
laws  of  Louisiana,  and  commist 
sioners  were  appointed  to  take  pos- 
session of  and  administer  its  assets; 
they  were  made  defendants,  and 
claimed  title  to  the  attached  prop- 
erty. Held,  that  neither  tbe  law 
nor  the  adjudication  under  which 
said  commissioners  were  appointed 
could  have  any  operation  here  .to 
defeat  or  affect  tbe  lien  of  plaintiffs 
attachment.  Id. 

6.  Where  a  bill  of  exchange  is  paid 
to  one  who  holds  it  in  good  faith 
and  for  value,  he  cannot  be  called 
upon  to  account  for  the  money  paid, 
upon  proof  that  in  transactions  be- 
tween the  drawer  and  drawee,  of 
which  he  had  no  knowledge  or 
means  of  knowledge,  there  has 
been  some  fraud  or  mistake  to  the 
injury  of  the  drawee ;  and  this, 
although  the  holder,   not  having 

garted  with  value  at  the  time  when 
e  took  the  draft,  could  not  have 
enforced    it  against    the    drawee, 
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even  after  acceptance.  SatUhtrieky. 
First  Nat,  Bk,  420 

7.  This  rule  is  based  upon  principles 
of  public  policy.  Id. 

8.  In  March,  1878,  T.,  of  the  firm  of 
8. ,  T.  &  Co.,  doing  basiness  at  Mem- 
phis, drew  his  draft  upon  that  firm, 
payable  to  the  order  of  J.  N.  M.  & 
!Son,  a  Boston  firift.  The  draft  was 
accepted  by  the  drawees,  payable 
at  Memphis  in  forty  days.  The 
holder  sent  the  draft  to  Memphis 
for  collection.  Before  it  fell  due 
tbe  drawees  notified  the  payees 
that  they  would  not  be  able  to  meet 
it,  and  requested  permission  to 
draw  for  the  amount.  Permission 
was  granted  by  telegram  to  draw 
at  sight  to  pay  said  draft.  S.,  T. 
&  Co.  thereupon  drew  upon  J!  N. 
M.  &  Son  a  sight  draft  for  the 
amount.  This  draft  was  discounted 
by  defendant,  and  with  the  assent 
of  the  drawers  the  proceeds  were 
placed  to  their  credit,  their  account 
with  defendaut  being  at  that  time 
overdrawn  to  more  than  the 
amount.  J.  N.  M.  &  Bon  accepted 
the  new  draft  on  presentation,  and 
subsequently  paid  it.  S.,  T.  &  Co. 
drew  a  check  on  defendant  to  pay 
the  old  draft  which  it  refusea  to 

I  honor,  and  refused  to  pay  said  draft 
when  presented.  S. ,  T.  &  Co.  soon 
after  became  insolvent.  In  an 
action  to  recover  the  amount  of 
the  new  draft  it  was  not  alleged 
nor  was  it  proved,  that  a  demand 
or  offer  to  return  the  draft  was 
first  made,  or  that  defendant  had 
any  knowledge  of  the  telegram,  or 

•  the  purpose  for  which  J.  N.  M.  & 
Son  autnorized  the  drawing  of  the 
new  draft.  The  court  directed  a 
verdict  for  plaintiff.  HM^  error  ; 
that  neither  a  cause  of  action  for  a 
conversion  of  the  draft,  nor  one  to 
recover  back  moneys  paid  by  mis- 
take, was  established.  Id, 

9.  The  complaint  alleged  that  de- 
fendant was  notified  of  the  purpose 
for  which  the  new  draft  was  au- 
thorized to  be  drawn;  that  it  re- 
ceived it,  agreeing  to  collect  and 
apply  the  proceeds  for  that  puN 
pose,  but  that  it  refused  so  to  do. 
Heldf  that  the  court  erred  in  deny- 
ing  a   motion  for   a  nonsuit,  as 


plaintiff  failed  to  prove  the  cauae 
of  action  alleged  in  the  complaint. 

Id, 

10.  It  teeTM^  that  had  the  complMnt 
been  sufficient,  and  had  a  proper 
demand  been  niade,  plaintiff  would 
not  have  been  entitled  to  recover. 

Id. 

11.  Plaintifis,  in  good  faith  and  with- 
out notice  of  any  equities,  received 
from  the  payee,  in  exchange  for 
two  promissory  notes  which  they 
surrendered  absolutely  and  un- 
conditionally ,  a  note  made  by  de- 
fendants.  In  an  action  thereon, 
TUld,  that  the  plaintiffii  were  bona 
fide  holder  for  value  and  so  that 
it  was  no  defense  that  the  note  was 
executed  for  the  accommodation  of 
the  payee  and  had  been  fraudn- 
lently  diverted  from  the  use  in- 
tended.   Nickersan  v.  Buger.    675 

— -  Sujkieney  ofeormdertUionfor 
promissory  note. 

See  First  Nat,  Bk,  v.  Tisdale. 
(Mem.)  655 


BILL  OF  PABTICULARS. 

1.  The  power  of  the  Supreme  Court 
to  order  bills  of  j)articulars  extends 
to  all  descriptions  of  actions,  and 
it  may  be  exercised  as  well  in  be- 
half of  the  plaintiff  aa  of  the  de- 
fendant. Bwight  v.  Germania  X, 
Lis.  Co.  493 

2.  The  word  **  claim  "  in  the  proyiaion 
of  the  Code  of  Qvil  Procedure 
(§  581)  providing  that  the  court 
may  "  in  any  case  direct  a  bill  of 
the  particulars  of  the  daim  of 
either  party  to  be  delivered  to 
the  adverse  party,'*  inclndea  not 
merely  a  ground  or  cause  of  ac- 
tion upon  which  some  affirmative 
relief  is  asked,  but  also,  in  case 
of  a  defendant,  whatever  is  set 
up  by  him,  based  upon  facta  al- 
leged as  the  reason  why  judgment 
should  not  go  against  him.        Id. 

3.  The  said  provision  does  not  take 
away  the  power  the  court  pre- 
viously had  of  affixing  a  disability 
to  disobedience  of  an  order  direct, 
ing  a  bill  of  particulars.  Id- 
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4.  In  an  action  upon  a  policy  of  life 
insarance  certain  breachefl  of  war- 
ranty in  answering  untraly  ques- 
tions in  an  application  were  set 
up  as  a  defense,  to  wit,  that  tlie 
insured  stated  that  he  had  made 
no  other  application  for  insurance 
which  liad  been  refused,  whereas 
he  had  made  such  applications  to 
companies  unknown  to  defendant ; 
also  tliat  he  had  not  had  bron- 
chitis or  spitting  of  blood,  when 
in  fact  he  had  had  both  prior  to 
the  application ;  also  that  he  had 
other  insurance  on  liis  life  in  ad- 
dition  to  those  specified  by  him. 
The  court,  on  motion  for  a  bill  of 
particulars,  directed  defendant  to 
deliver  to  plaintifT^  attorney  a 
statement  of  the  particular  times 
and  places  at  which  it  expected 
to  prove  that  the  insured  had 
bronchitis  and  spitting  of  blood, 
also  stating  what  other  insurance 
in  addition  to  those  specified  the 
defendant  expects  or  intends  to 
prove  the  insured  had,  specifying 
the  name  of  the  company  and  the 
date  and  amount  of  the  policy  ; 
also  stating  what  applications  for 
insurance  were  made  which  had 
not  led  to  an  assurance,  specifying 
name  of  company,  time  when  ap- 
plication was  made,  and  date  of 
application.  The  order  also  pro- 
vided that  defendant  shield  be 
precluded  from  giving  evidence 
on  the  trial  of  matter  not  speci- 
fied in  such  bill  of  particulars 
The  (ieneral  Term  modified  the 
order  so  as  to  allow  defendant  to 
give  in  evidence  general  admis- 
sions and  declarations  of  the  in- 
sured without  reeard  to  the  bill  of 
particulars.  HSd^  that  the  court 
had  power  to  grant  such  an  order ; 
and  that  the  granting  of  it  in  this 
case  was  not  such  an  abuse  of  dis- 
cretion as  to  authorize  a  review  of 
it  in  this  court.    '  Id. 

6.  The  affidavits  upon  which  the 
motion  was  made  stated  that 
plaintiffs  do  not  know  to  what  in- 
stances the  said  averments  of  the 
answer  refer,  but  did  not  state 
that  they  do  not  know  of  some 
instances  of  the  kind  referred  to. 
It  was  claimed  that  these  allega- 
tions were  not  sufficient  to  au- 
thorize the  court  to  entertain  the 


motion.  HM,  untenable ;  that  the 
affidavits  made  a  case  for  the  ex- 
ercise of  the  discretion  of  the 
court.  id. 


BONA  FIDE  HOLDER. 

1.  PLaintifis  contracted  to  sell  to  A.  a 
quantity  of  corn  to  be  paid  for  in 
cash  on  delivery.  At  the  request 
of  A.  plaintifib  caused  a  portion  of 
the  corn  to  be  loaded  on  board  a 
vessel,  for  their  account,  and  re- 
ceived the  weigher's  return,  which 
they  indorsed  and  delivered  to  A., 
to  enable  him  to  procure  biUs  of 
lading  in  his  Own  name  and  to  sell 
his  exchange  drawn  against  the 
same,  it  being  agreed  that  the  title 
of  the  corn  sliould  not  pass  until 
payment,  which  was  to  be  made 
on  that  day.  A.  procured  the  bills 
of,  lading,  which  he  transferred  to 
defendants. as  security  for  three 
bills  of  exchange  drawn  against 
the  corn,  fortning  part  of .  a  parcel 
of  exchange  sold  to  defendants  by 
A.  Defendants  paid  to  A.  a  portion 
•  of  the  proceeds  of  the  exchange  so 
purchased,  and  forwarded  the  three 
bills  with  the  bills  of  lading  to  their 
correspondents.  On  the  same  day 
plaintiffs  notified  defendants  that 
they  were  the  owners  of  the  com, 
and  demanded  the  same  or  the  bills 
of  lading,  or  that  defendants  should 
agree  to  account  to  them  for  the 
proceeds  ;  defendants  refused.  At 
that  time  they  had  in  their  hands 
of  the  purchase-price  of  the  ex- 
change more  than  the  value  of  the 
com.  In  an  action  for  the  conver- 
sion  of  the  corn,  the  defense  was 
that  defendants  bought  and  paid 
for  the  corn  in  good  faiih  without 
notice;  Jidd^  tluit  no  title  to  the 
corn  passed  from  plaintiffs  to  A.  ; 
that  the  condition  precedent  of  pay- 
ment was  not  waived  by  the  sym- 
bolical delivery ;  that  as  defendants, 
at  the  time  of  plaintiffs'  demand, 
had  sufficient  means  in  their  hands 
to  protect  both  themselves  and 
plaintifis  from  loss,  their  refusal  to 
complv  was  without  justification ; 
that  they  were  to  be  regarded  as 
holding  the  proceeds  in  place  of  the 
property,  and  were  liable  to  pay  it 
over  to  plaintiffs  as  the  rightful 
owners ;  and  that,  by  payment  of  a 
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portion  of- the  purcliase-money  be- 
fore notice  of  plaintiffs'  claim,  de- 
fendants were  entitled  to  protection 
as  bona  fide  purchasers,  only  to  the 
extent  of  such  payment.  Bows  y. 
Kidder,  121 

2.  Where  a  bill  of  exchange  is  paid 
to  one  who  holds  it  in  good  faith, 
and  for  value,  he  cannot  be  called 
upon  to  account  for  the  money 
paid,  upon  proof,  that  in  transac- 
tions between  the  drawer  and 
drawee, of  which  he  had  no  knowl- 
edge, or  means  of  knowledge,  there 
has  been  some  fraud  or  mistake  to 
the  injury  of  the  drawee;  and  this, 
although  the  holder,  not  having 
parted  with  value  at  the  time  when 
ne  took  the  draft,  could  not  have 
enforced  it  against  the  drawee, 
even  after  acceptance.  Southurick 
v.  First  national  Bk,  420 

8.  This  rule  is  based  upon  principles 
of  public  policy.  Id. 

4.  There  can  be  no  hona  fide  holder 
of  town  bonds,  within  the  meaning 
of  the  law,  applicable  to  negotiable 
paper,  as  they  can  only  be  issued 
by  virtue  of  special  authority,  con- 
ferred by  some  statute,  and  are  only 
binding  upon  the  town  when  issued 
in  the  way  pointed  out  by  the  stat- 
ute.    Cagtmn  v.  Town  of  Hancock. 

532 

5.  All  persons,  therefore,  taking  such 
bonds  are  chargeable  with  knowl- 
edge of  the  statute  under  which 
they  were  issued,  must  see  to  it 
that  its  provisions  were  complied 
with ;  and,  in  the  absence  of  some 
provision  making  the  action  of  the 
officer  OE  agents  of  the  town  bind- 
ing and  conclusive,  the  fact  that 
the  holder  of  such  bonds  purchased 
for  value  and  in  good  faith  does 
not  preclude  the  town  from  show- 
ing that  they  were  illegally  issued. 

Id 

6.  Plaintiffs,  in  good  faith  and  with- 
out notice  of  any  equities,  received 
from  the  payee,  in  exchange  for 
two  promissory  notes  which  they 
surrendered  absolutely  and  uncou- 
ditioually,  a  note  made  bv  defend- 
ants. In  an  action  thereon,  h^id. 
that  the  plaintiffs  were  bona  fide 


holders  for  value,  and  bo  that  it 
was  no  defense  that  the  note  waa 
executed  for  the  accommodation  of 
the  payee,  and  had  been  fraudu- 
lently diverted  from  the  use  in- 
tended,    Nickermn  v.  Buger,    675 


BONDS. 

BigJita  of  parties  holding  boTzds 

of  railroad  corporation  on  foreclosure 
of  mortgage  securing  the  bonds. 

See  Buiicanib  v.  N.  Y,  11.  <fe  JS'.  B, 
B,  Co.  90 

Bee  Town  Bonding 


BOUNDARIES. 

1.  Plaintiffs  having  title  to  land 
bounded  by  the  waters  of  a  bay  at 
ordinary  high-water  mark  made  an 
allotment  under  which  defendant 
claimed, bounded  westerly  by** the 
cliff."  At  the  the  time  of  the  al- 
lotment there  was  a  strip  of  land 
between  the  cliff  and  high-water 
mark .  In  an  action  of  ejectment, 
J^ld,  that  this  strip  waa  not  em- 
braced in  the  allotment ;  bat 
that  the  boundary  by  the  cliff  was 
not  a  shifting  one  so  as  to  entitle 
plaintiffs  to  make  reprisals  out  of 
the  allotted  lands  for  land  lost  by 
the  advance  of  the  sea  ;  and  that, 
as  between  them  and  the  grantees, 
the  site  of  the  cliff  at  the  time  of 
the  allotment  continued  to  be  the 
western  boundary,  and  if  the  strip 
then  intervening  between  it  and 
high-water  mark  and  a  portion  of 
the  cliff  had  subsequently  been 
worn  away  by  the  action  of  the  sea, 
so  that  the  present  high-water 
mark  was  within  the  boundaries  of 
the  allotted  land,  plaintiffs  had  no 
title.  Trustees^  etc.  East  Hdmp^ 
ton  V.  Kirk.  215 


BRIDGE  COMPANIES. 

—  WTiat  competent  evidence  in  ac- 
ton against,  for  negligence. 
See  Hart  v.  H.  B.  Bridge  Co.      56 

CALENDAR. 

1.  An  action  for  an  accounting  and 
partition  and  other  relief  is  not  en- 
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titled  to  a  preference  because  the 
construction  of  a  will  is  incident- 
ally involved  therein.  PeyMv  v. 
Wendt,  642 

To  give  a  cause  a  preference  un- 
der the  Code  of  Civil  Procedure  (§ 
791,  subd.  5),  as  "  an  action  for  the 
construction  of  or  adjudication  upon 
a  will/'  it  must  be  expressly 
brought  for  that  purpose.  Id, 


CASE. 

1.  It  seenUf  that  where,  on  appeal  to 
this  court,  cases  are  served  which 
are  defective  in  not  containing  the 
notice  of  appeal  and  the  judgment 
and  opinion  of  the  General  Term, 
it  is  not  correct  practice  for  re- 
spondent's attorney  to  return  the 
case,  and,  upon  failure  to  serve 
others,  to  enter  order  dismissing 
appeal.     Blm  v.  Hoggson.         667 

2.  It  seems^  also,  that  the  proper 
practice  in  such  case  is  to  move, 
upon  notice,  to  have  the  cases  cor- 
rected, or  that  corrected  copies  be 
served,  and,  in  default  of  such  cor- 
rection, that  appeal  be  dismissed. 

Id. 


CASES      REVERSED,       DISTIN- 
GUISHED,  ETC. 

Delaney  v.  Van  Aulen  (Mem.  21  Hun, 
274)  reversed.  Delaney  v.  Van 
Aulen.  16 

WetnuyreY.  White  (2  Cai.  Cas.  87), 
distinguished.  Wiseman  v.  Ltick- 
singer.  39 

Broion  v.  Bomn  (30  N.  Y.  641),  dis- 
tinguished. Wiseman  v.  lAick- 
singer.  S9 


BtTidge  v.  Baker  (57  N.  T. 
tinguished.     Wis&man    v. 
singer. 


.  dis- 
Luck- 


Pierrepont  v.  Barnard  (6  N.  Y.  804), 

distinguished.     WisernanY.  Luck- 

.    singer.  89 

MiUer  v.* A.  A  8.  B.  B.  Co.  (6  Hill, 
63),  distinguished.  Wiseman  v. 
Lueksinger.  89 

SicKELS— Vol.  XXXIX. 


Wolfe  V.  Frost  (4  Sandf.'  Ch.  93).  dis- 
tinguished.  Wiseman  v.  Luek- 
singer.  89 

Sibley  v.  MHs  (11  Gray.  417),  distin- 
guished.     Wiseman  v.  Lucksinger. 

45 

Ward  V.  Warren  (82  N.  Y.  275),  dis- 
tinguished. Wiseman  v.  Luck- 
singer.  46 

La  Frombois  v.  Jackson  (8  Cow.  589), 
distinguished.  Wiseman  v.  Luck- 
singer.  46 

Briggs  v.  Prosser  (14  Wend.  227), 
distinguished.  Wiseman  v.  Luck- 
tinger.  46 

AsfdeyY.  Ashley  (4  Gray,  197),  dis- 
tinguished. Wiseman  v.  Lv^k- 
singer.  46 

Richardson  v.  JV.  Y.  C.  R.  R.  Co.  (98 
Mass.  85).  distinguished.  Leonard 
V.  Columbia  St.  Ifa-o.  Co.  54 

Woodward  v.  M.  S.iSbN.L  R.  R.  Co. 
(10  Ohio  St.  121),  distinguished. 
Leonaard  v.  Columbia  St.  Nav.  Co.  54 

Needham  v.  G,  T.  R.  Co.  (38  Vt.  295), 
distinguished.  Leonard  v.  Oolum- 
Ina  St.  Nav.  Co.  55 

AUen  V.  P.  dk  C.  R.  R.  Co.  (45  Md. 
41),  distinguished.  Leonard  v. 
Col.  St.  Nav.  Co.  65 

Selma  R.  db  D.  R.  R  Co.  v.  La4iy 
(48 Ga.  461),  distinguished.  Leon- 
ard V.  Columbia  St.  Nav.  Co.        55 

Marcy  v  Marcy  (82  Conn.  808).  dis- 
tinguished. Leonard  v.  Columbia 
St.  Nav.  Co.  65 

McCosker  v.  L.  I.  R.  R.  Co.  (21  Hun, 
500),  reversed.  McCosker  v.  L.  I. 
R  R.  Co.  77 

Boone  v.  Citizens*  Svgs.  Bk.  (21  Hun, 
285),  reversed.  Boone  v.  Citizen^ 
Svgs.  Bk.  83 

Martin  v.  Funk  (75  N.  Y.  134).  dis- 
tinguished. Boone  v.  Citizens' 
Spgs.  Bk.  86 

SB 
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DenikeY.  Harris  (2S  Hun,  213)»  re- 
versed. •  Denike  v.  Harris,  89 

In  re  Van  Anitoerp  (56  N.  T.  261), 
distingaiBbed.  Roosevelt  HospiXaX 
▼.  Mayor,  etc,  113 

Harvard  OoUege  v.  AJderrMft,  etc, 
(104  Mass.  470),  distingaished. 
RooseveU  Hospital  ▼.  Mayor,  etc, 

118 

i>dJI/b^<  V.  Siarkey  (3  Barb.  Cb.  403), 
distingiUBbed.      DotM  v.   Kidder, 

135 

TFSwMJer  V.  Barden  (4d  N.  Y.  286),  dis- 
tiDguisbed.    i^ouw  v.  Kidder,    185 

3f.  <fe  r.  iV^af.  BA;.  v.  C7ro«j  (60  N.  Y. 
85),  distinguisbed.  Dom  v.  JTk^ 
d<»r.  185 

Falkland  ▼.  5*.  Nicholas  Nat,  Bk. 
(21  Hun,  450),  reversed.  Falkland 
V.  iS<.  Mcholas  Nat,  Bk,  145 

jHitf  V.  Newitchawanic  Co,  (8  Hun, 
459,  affirmed,  71  N.  Y.  593).  disting- 
uisbed. Boardmcm  v,  L,  8,  &  M. 
S.  R,  Co.  179 

Coey  V.  B.  d  C.  D.  R.  R.  Co,  2)  Irisb 
[C.  L.  8.],  112),  distinguisbed. 
Boardman  v.  L.  8.  dk  M,  S.  R,  Co. 

180 

Kent  V.  Gw*cA»tfe«r  Jf.  C(>.  (78  N.  Y. 
184),  distinguisbed.  Boardman  v. 
Z.  6'.  <ft  M.  8,  R.  Co,  184 

Coles  V.  BA:.  o/  England  (10  Ad.  & 
El.  437),  distinguisbed.  Board- 
man  V.  X.  8.  ikM,  8.  R.  Co,     184 

Piekard  v.  fifeor*  (6  Ad..  &  El.  474), 
distinguislied.  Boardman  v.  L.  8. 
d  M.  8.  R.  Co.  184 

Prendergast  v.  Turton  (1 Y.  &  C.  98), 
Boardman  v.  Z.  iS.  <b  Jf.  /S.  ,8.  6\>. 

184 

Stafford  v.  /Sirrojr<W(2  (1  DeG.  &  J.  193), 
distinguisbed.  Boardman  v.  X. 
/».  <fc  ir.  A  R.  Co,  184 

ieic7i&/«  V.  OUson  (8  Atk.  578).  dis- 
tinguisbed. Boardman  v.  X.  iS. 
<fc  if.  -S.  i2.  O?.  •     184 


Ourrle.Y,  Goold  (2  Mad.  Cb.  426), 
distinguisbed.  Boardman  v.  L. 
8,  d>M.8.R  Co,  184 

MatthstM  V.  Gf.  iV;  JR.  JR.  Co,  (5  Jur. 
[N.  S.],  part  1,  284,  290),  diatin. 

Sisbed.    Boardman  y,  L,  B,  & 
8,  R,  Co,  184 

rove  Y,  N.  T^  C.  d  H,  R.  R,  R. 
Co.  (18  Han,  829),  distinguisbed. 
MasUrson  v.  N,  T,  C,  d  H,  R,  R. 
R,  Co,  254 


Cosg\ 


BarHnger  v.  N,  T.  C,  d  H,  R.  R.  R, 
Co,  (15  Hun,  898),  distinguisbed. 
Masterson  v.  N,  T,  C.  d  H,  R.  R, 
R.  Co,  254 

Peoj^  ex  reL  Higgins  ▼.  McAdam 
(22  Hun,  559),  reverned.  People 
ex  rel.  Higgins  v.  McAdam,      287 

Walton  V.  WaUan  (1  Koyes,  18.  2 
Abb.  Pr.  [N.  S.]  428).  distin- 
guisbed.    McCabe  v.  Fowler,     320 

Ireland  v.  Ireland  (18  Hun,  862).  re- 
versed.   Ireland  Y.  Ireland.     321 

Riggs  v.  Am.  Tract  Soc,  (19  Hun, 
481),  reversed.  Riggs  v.  Am.  Tract 
Soc.  830 

Ormiston  v.  OlcoU  (22  Hun,  270),  re- 
versed.   Ormiston  v.  OleoU.      339 

Waters  v.  ^t7«y  (1  Harr.  &  Gill.  306), 
disapproved.    Johnson  v.  Harvey, 

865 

TbWo*  V.  i2o^i?r«  (13  N.  Y.  66),  dis- 
tinguisbed.     Johnson  v.  Harvey. 

Adams  v.  Davidson  (10  N.  Y.  309), 
distinguisbed.     C%n«  v.   Weaver, 

893 

SotUhtoick  V.  -Fir«r  iTai.  J?*,  o/  ifamp 
phis  (20  Hun,  849),  reversed. 
Southtrick  Y,  First  Nat,  Bk.  ofMem^ 
phis,  420 


ComstockY.Hi&rCrZJil.Y,  269).  dis- 
tinguisbed. Southtoiek  v.  First 
Nat.  Bk,  of  Memphis.  438 

First  Nat  'Bk .  of  MeadviUe  v.  Fourth 
Nat,  Bk,  of  N,  T,  (22  Hun.  56SX 
reversed.  First  Nat.  Bk.  of  Mead- 
viUe  V.  Fourth  Nai.  Bk,  qfN.  T.  469 
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Un.  Tnut  Co,  v.  Wliiton  (78  N.  T.  491), 
difitingaished.  Mn^  Nai,  Bk,  of 
MeadviUe  ▼.  Fourth  Nat.  Bk.  of 
N.  T.  470 

Taylor  ▼.  Wing  (28  Hun,  383),  re- 
versed.    Taifior  ▼.  Wing.  471 

Wins  V.  PeopU  (8  Park.  Cr.  473). 
overruled.    People  y.  Bowling.  485 

People  V.  BunOs  (8  Park,  Cr.  836),  over- 
ruled.    PeopU  y.  Bowling.        485 

Knuffle  V.  Kniek.  Ice  Ci>.  (38  Hun 
159),  reyeised.  Knupfle  y.Kniek. 
Ice  Co.  488 

Jett&r  V.  iT.  r.  <fc  ff.  B.  E,  R.  Co.  (2 
Abb.  Ct.  App.  Dec  458),  limited 
and  distinguished.  Knupfle  v. 
Knick.  lee  Co.  491 

Jewett  V.  Wooduiord  (1  Edw.  Ch.  195), 
distinguished.  if(;C7<mndU  ▼.  Sher- 
wood. 530 

5am  V.  Henriquez  (13  Wend.  240), 
distinguished.  MeConneU  v.  >S/t«r- 
f(;(Kx2.  531 

Cagttin  v.  Tbiwi  <?/  Eaneoek  (23  Hun, 
201),  reversed.  Cagwin  v.  2Wn 
0/  J3an<M)^.  .  533 

People  V.  JfifcM?  (35  N.  Y.  551),  dis- 
tinguished. Cagwin,  v.  Town  of 
Hancock.  539 

Bk.  of  Borne  v.  Ft^it^^  of  Borne  (19 
N.  Y.  20),  distinguished.  Cagwin 
v.  T<wn  of  Hancock.  539 

J7«n^  V.  Wetsea  (57  N.  Y.  375),  dis- 
tinguished.  Hunter  v.  TTe^e^.  553 

QotendorfY.  Ooldeehmidt  {SB'S.  Y. 
110),  distinguished.  IngereoU  v. 
Mangam.  627 

Fy«<Av.  Brantir(14  Hun,  587),  re- 
versed.    Wyethv.  Braniff.       627 

amdi<  V.  Baldwin  (21 N.  Y.  219),  dis- 
tinguished. Wyethy.Braniff.  632 

Jfdttof^^  ▼.  ^dam<  (89  N.  Y.  28),  dis- 
tinguished. Wyeth  ▼.  Braniff.  633 

iS(6^;^  V.  Benham  (Mem..  31  Hun,  411), 
reversed.     /SSt^eld  v.  Benham.    634 


CAUSE  OP  ACTION, 

1.  An  action  is  maintainable  in  this 
State  by  the  personal  representa- 
tives of  one  whose  death  resulted 
from  an  injury  received  in  another 
State  through  the  negligence  of  the 
defendant,  where  it  appears  that 
the. laws  of  that  State  are  similar  to 
those  of  this  State,  giving  to  the 
persoDsl  representatives  a  right  of 
action  in  such  cases  ;  it  is  not  es- 
sential that  the  statutes  should  be 
precisely  the  same.  Leonard  ▼. 
Ca.  8.  Nov.  Co.  48 

3.  A  covenant  in  a  deed,  absolute  on 
its  face  but  intended  simply  as  a 
mortgage,  by  wbich  the  grantee  as- 
sumes and  agrees  to  pay  a  prior 
mortgage,  is  in  effect  simply  an 
agreement  between  the  parties  that 
the  grantee  will  advance  the 
amount  of  the  prior  lien  upon 
security  of  the  land,  and  gives  no 
right  of  action  against  the  grantee 
to  the  holder  of  the  mortgage,  as 
he  is  neither  a  party  to  the  con- 
tract nor  the  one  for  whose  benefit 
It  was  made.    Boot  v.  Wright.    73 

8.  An  action  upon  a  guaranty  of  a 
mortgage  is  within  the  provision  of 
the  Revised  Statutes  (3  R.  S.  191, 
§§  153,  154),  prohibiting  any  pro- 
ceedings, unless  authorized  by  the 
court,  after  bill  filed  to  foreclose  a 
mortgage  for  the  recovery  of  the 
debt  secured  by  the  mortgage;  and 
in  the  absence  of  such  authority 
the  action  is  not  maintainable.  Mc- 
Kemdn  ▼.  Bobineon.  105 


CHANCERY. 

1.  The  old  chancery  rule  construing 
testamentary  gifts  of  fixed  sums 
by  way  of  annuities  payable  out  of 
rents  and  profits,  as  authorizing 
the  taking  of  a  sufiSicient  sum  from 
the  body  of  the  estate  to  make  up 
a  deficiency,  stated  to  have  been 
modified,  so  that  in  such  cases  the 
intention  of  the  testator  is  to  be  as- 
certained and  effect  given  to  it. 
Delaney  v.  Van  Aulen,  16 

CHARITABLE  ASSOCIATIONS. 
See  BiCNKVOLENT,  ETC.,  Associations. 
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CHATxfeL  MORTGAGE. 

1.  To  satisfy  the  provision  of  the 
statute  (Chap.  279,  Laws  of  1833, 
as  amended  by  chap.  501,  Laws  of 
1873),  declaring  every  chattel  mort- 
gage not  accompanied  by  immedi- 
ate delivery  and  "  followed  by  an 
actual  and  continued  change  of 
possession  "  of  the  mortgaged  prop- 
erty to  be  void  unless  the  mortgage 
is  nled,  and  that  a  mortgage  so 
filed  shall  cease  to  be  valid  as 
against  creditors  after  one  year  un- 
less a  copy  be  filed,  etc.,  a  con- 
structive  or  le|^al  change  of  posses- 
sion is  insufficient;  the  possession 
by  the  mortgagee  must  oe  actual, 
open  and  public.  Steele  v.  Benham, 
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2.  S. ,  who  was  carrying  on  a  manu- 
facturing business  on  premises 
owned  by  him,  executed  to  H.  a 
mortgage  on  certain  of  his  personal 
property  used  in  the  business.  The 
mortgage  was  duly  filed.  S.  re- 
mained in  possession  and  continued 
to  carry  on  the   business.       The 

-  mortgage  was  not  refiled  as  re- 
quired by  the  statute.  In  an  action 
to  recover  for  the  alleged  taking 
and  conversion  of  the  mortgaged 
property  which  had  been  levied 
upon  by  defendant  under  an  exe- 
cution against  S.,  the  testimony  on 
the  part  of  the  plaintiff,  who  is  the 
wife  of  S.,  was  to  the  effect  that 
the  mortgage  soon  after  its  execu- 
tion was  for  a  valuable  considera- 
tion assigned  to  her;  that  the  busi- 
ness and  properly  were  formally 
turned  over  to  her,  she  giving  to 
S.  a  power  of  attorney  auihorizing 
him  to  carry  it  on  for  her  and  agree- 
ing to  pay  him  a  stipulated  sum 
for  his  services;  that  she  went  to 
the  shop  once  or  twice  and  gave 
some  directions  but  took  no  per- 
sonal charge  of  the  business,  and 
8.  continued  to  carry  on  the  busi- 
ness, having  personal  charge  of 
and  apparent  actual  possession  of 
the  property  as  before.  Hdd, 
that  there  was  no  such  posses- 
sion in  the  plaintiff  as  the  stat- 
ute  requires ;  and  that,  therefore, 
the  mortgage  not  having  l>een  re- 
filed,  ceased  to  be  valid  at  the  end 
of  the  year  and  the  property  was 
lawfully  levied  upon  by  aefendant; 


and  this  although  at  the  time  of 
the  levy  the  nay  day  named  in  the 
mortgage  had  passed.  Id. 
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COMMON  CARRIER. 

1.  Plaintiff's  cattle  were  transported 
by  defendant  from  R  to  VV.  A.  un- 
der a  contract  which  provided, 
among  other  things,  that  in  con- 
sideration  of  a  reduced  price  for 
transportation,  plaintiff  would  as- 
sume  the  risk  of  damage  sustained 
by  delay  in  transportation  ;  also 
that  plaintiff  should  load  and  un- 
load at  his  own  risk,  defendant  fur- 
nishing help,  and  that  plaintiff 
should  send  a  person  with  the  cat- 
tie  to  take  charge  of  them.  The 
train  was  delayed  by  a  flood  which 
submerged  the  track,  and  the  cat- 
tle being  without  food  were  in- 
jured. In  an  action  to  recover  dam- 
figes  for  the  injury,  heid^  that  de- 
fendant waa  not  bouncf  to  unload 
the  cattle  when  the  train  was  stop- 
ped; but  that  it  was  its  duty,  upon 
reasonable  request,  to  so  place  the 
cars  in  which  the  cattle  were  aa 
to  be  convenient  to  the  usual  and 
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accessible  means  of  anIoadlDg,  if 
practicable,  and  for  a  failure  so  to 
do  it  was  liable.  BiUs  v  N,  Y,  C7.. 
etc.,  B.  K  Co.  6 

2.  PlaintiflTs  agent  made  sach  a  re- 
quest; the  engine  drawing  the 
train  was  disabled;  it  appeared, 
however,  that  defendant  had  en- 
gines at  U.,  forty-three  miles  dis- 
tant;  also  that  other  motive  power 
might  have  been  readily  obtained. 
The  court,  after  referring  to  the 
evidence  on  this  subject  and  to  a 
statement  of  defendant's  conductor 
that  he  did  not  telegraph  to  U., 
submitted  it  to  the  jury  as  a  ques- 
tion of  fact  whether  it  was  not 
gross  negligence  for  defendant  to 
omit  to  send  for  assistance  if  help 
could  readily  have  been  obtained. 
Held,  no  error;  and  that  this  was 
BO,  even  if  the  fair  import  of  the 
charge  was  that  the  jury  might  de- 
termme  that  it  was  negligence  not 
to  send  for  assistance  to  U.       Id. 

8.  The  engine  of  the  train  was  dis- 
abled by  the  engineer  running  it 
into  the  water,  and  there  was  evi- 
dence tending  to  show  negligence 
on  his  part  in  so  doing.  The  court 
charged  that  if  the  engine  was  dis- 
abled by  the  negligence  and  reck- 
lessness of  defendant's  agents,  then 
their  refusal  to  place  the  cars 
where  plaintiff  could  unload  was 
not  to  be  excused  by  an  absence 
of  motive  power.  Ileld,  no  error ; 
that  defendant  could  not  plead 
its  own  previous  negligence  as  an 
excuse  for  its  inability  to  perform 
a  distinct  and  affirmative  duty.  Id. 

4.  Alao  held,  that  plaintififs  damages 
could  not  be  mitigated  by  specu- 
lating upon  what  might  have  hap- 
pened  had  his  request  been  granted 
and  the  cattle  unloaded.  2d. 

5.  When  the  train  was  at  U.,  and 
those  on  board  were  warned  of 
the  high  water,  plaintiff's  agent 
requested  the  conductor  to  place 
the  cars  there  in  a  convenient  posi- 
tion for '  unloading  ;  this  request 
was  declined.  The  court  was  asked 
but  declined  to  charge  that  de- 
fendant was  not  liable  for  such  re- 
fusal ;  it  charged,  however,  that  if 
the  jury  believed  the  conductor  had 


reason  to  think  he  could  run  the 
train  through  without  serious  de- 
tention, defendant  would  not  be  lia- 
ble because  of  sach  refusal.  Held, 
no  error.  Id. 


CONFLICT  OP  LAWS. 

1.  The  drawer  of  a  check  undertakes 
that  the  drawee  will  be  found  at 
the  place  where  he  is  described 
to  be,  and  that  the  sum  specified 
will  there  be  paid  to  the  holder 
when  the  check  is  presented  ;  and 
if  not  so  paid,  and  he  is  notified,  he 
becomes  absolutely  bound  to  pay 
the  amount  at  the  place  named. 
Ilibemia  Nat,  Bk.  v.  Laeombe.  367 

2.  The  rights  of  the  parties,  therefore, 
are  to  be  governed  by  the  laws  of 
the  place  of  payment.  Id. 

3.  An  assignment  by  virtue  of  or  un- 
der a  foreign  law  does  not  operate 
upon  a  debt,  or  rights  of  action  as 
against  a  person  in  this  State.    Id, 

4.  Where  a  married  woman  is  the 
owner  of  stock,  of  a  bank  located 
in  a  State  other  than  that  in  which 
she  and  her  husband  are  domiciled, 
the  effect  of  payment,  by  the  bank 
to  her  husband,  of  dividends  de- 
clared upon  her  shares  of  stock,  is 
to  be  determined  by  the  law  of  the 
place  where  the  bank  is  located, 
not  by  the  law  of  the  owner's  dom- 
icile. Graham  v.  Firet  Nat.  Bk. 
Norfolk.  393 


CONSIDERATION. 

Sufficiency  of,  to  sustain  trans- 
fer of  estate  in  expectancy. 
See  Ham  v.  Van  Orden.  267 

Sufficiency  of  consideration  for 

promissory  note. 

See  First  Nat.  Bank.  v.  Tisdale, 
(Mem.)  .  665 

CONSTITUTION. 

A  justice  of  the  Supreme  Court 

who  has  confirmM  report  of  tfie  ref- 
eree on  reference  under  the  statute 
of  disputed  claim,  against  estate  dis- 
quaiified  by  State  Constitution  (art. 
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6,  §  8)  from  gUHtiff  at  General  Term 
in  review  of  decision . 
See  Duryea  v.  Tra/phagen,    {Mem.) 

CONSTITUTIONAL  LAW. 

Defendant  was  organized  as  a  corpo- 
ration under  the  statutes  of  sev^- 
eral  States  to  operate  a  continuous 
line  of  road  running  through  those 
States  which  had  previouslj  been 
operated  by  the  consolidated  cor- 
porations. It  was  claimed  that 
those  statutes,  so  far  as  thej  au- 
thorized the  consolidation  in  ad- 
Joining  States,  were  repugnant  to 
the  provision  of  the  U.S.  Consti- 
tution (art.  1,  §  8,  sub.  8),  confer- 
ring on  Congress  the  power  to 
regulate  commerce  with  foreign 
nations  and  among  the  several 
States.  Heid,  untenable;  that  in 
the  absence  of  any  legislation  by 
Congress  upon  the  subject,  the 
power  so  to  legislate  existed  in  the 
States.  Boardman  v.  L,  8.  db  M, 
B,  E,  B,  Oo,  167 

CONSTRUCTION. 

1.  The  construction  put  upon  the 
statutes  of  another  State  by  its 
courts  is  controlling  in  the  tribu- 
nals of  this  State.  Leonard  v.  Col. 
&  Nov,  Co,  48 

2.  Where  two  different  constructions 
to  an  instrument  are  possible,  one 
of  which  will  uphold,  the  other 
render  it  void,  the  former  is  to  be 
chosen.    Coyne  v.  Weaver,         886 

CONTEMPT. 

Wh^n  decision  of  court  below 

in  reference  to  charge  of  contempt  not 
reviewable  here. 

See  lUder  v.  Bagley.  461 

CONTRACTa 

1.  A  right  of  drainage  through  the 
lands  of  another  is  an  easement 
requiring  for  its  enjoyment  an  in- 
terest in  such  lands  which  cannot 
be  conferred  by  parol  license:  it 
can  only  be  granted  "by  deed  or 
conveyance  in  writing."  (2  R.  8. 
134,  ^  6.)    Wiseman  v.  Lueksinger. 
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2.  The  parol  contract  which  equity 
will  regard  as  equivalent  to  the 
grant  required  at  common  law  or 
by  the  statute  must  be  a  complete 
and  sufficient  contract,  founded 
not  only  on  a  valuable  considera- 
tion, but  with  its  terms  defined 
by  satisfactory  proof,  and  accom- 
panied by  acts  of  part  performance 
unequivocally  referable  to  the  sup- 
posed agreement  M, 

8.  A  mere  license  to  drain  Is  not 
made  irrevocable  by.  the  fact  that 
a  valuable  consideration  was  paid 
therefor.  Id. 

4  The  parties  owned  adjoining  dty 
lots,  fronting  upon  a  street  in 
which  there  was  no  sewer.  De> 
fendant  built  an  underground 
drain  or  sewer  of  plank  from 
his  house  to  a  sewer  in  another 
street;  he  gave  to  plaintiff,  for 
the  consideration  of  $7,  a  writing 
stating  that  the  money  was  re- 
ceived '*  for  the  right  to  drain 
through  my  premises,*'  and  plaint- 
iff thereupon  built  a  similar  drain 
of  plank  connecting  with  defend- 
ant's drain.  After  the  lapse  of  over 
twenty  years,  plaintiff  took  up  his 
drain  and  replaced  it  with  a  drain 
of  tile  of  greater  capacity  than  de- 
fendant's, and  also  made  changes 
in  his  privy  vault,  and  thereafter 
the  filth  and  foul  water  from  his 
privy  flowed  back  into  defendant's 
cellar;  thereupon  defendant,  on 
his  own  land,  cut  off  the  connec- 
tion and  refused  to  allow  plaintiff 
to  go  upon  his  premises  to  open 
and  repair  the  drain.  In  an  action 
to  restrain  defendant  from  obstruct- 
ing the  sewer  and  for  damages, 
heid,  that  the  agreement  indicated 
by  the  writing  could  not  be  in- 
ferred to  l)e  a  permanent  one,  but 
it  would  be  satisfied  .by  regarding 
it  as  a  temporary  arrangement, 
and  should  be  so  construed ;  that 
the  agreement  so  indicated  was 
good  as  a  license  giving  plaintiff 
immunity  while  acting  under  it, 
but  giving  no  vested  right  to  the 
use  or  enioyment  of  the  privilege, 
against  the  will  of  the  grantor; 
and  that,  thereforo,  it  was  revoca- 
ble at  the  pleasure  of  the  latter. 

Id. 
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5.  A  oovenant  in  a  deed,  absolute  on 
its  face  bat  intended  simply  as  a 
mortgage,  hv  which  the  grantee 
assumes  and  agrees  to  i>ay  a  prior 
mortgage,  is  in  effect  simply  an 
agreement  between  the  parties 
that  the  grantee  will  adyaace  the 
amoant  of  the  prior  lien  upon 
secarity  of  the  land,  and  gives  no 
right  of  action  against  the  grantee 
to  the  hplder  of  the  mortgage,  as 
he  is  neither  a  party  to  the  con- 
tract nor  the  one  for  whose  benefit 
it  was  made.    Boot  v.  WrigfU.    72 

6.  Where  a  party  seeks  to  sustain 
a  contract  made  with  a  lunatic, 
on  the  ground  that  it  was  made 
in  good  faith,  for  the  benefit  of  the 
lunatic  and  without  knowledge  of 
his  incapacity,  and  that  it  has 
been  so  far  performed  that  said 
party  cannot  be  placed  in  gttUu 

.  quo,  these  facts  must  be  alleged 
and  proved.  Bigga  v.  Am.  Tract 
Boc.  380 

7.  H.  claimed  titlts  to  a  mortgage 
executed  by  B.  to  F.  under  a  trust 
deed  executed  by -the  latter.  F. 
.brought  suit  against  H.  to  set  aside 
the  trust  deed,  in  which  action  a 
receiver  was  appointed  of  the  trust 
property  with  authority  to  collect 
and  satisfy  the  mortgage.  While 
the  order  appointing  the  receiver 
was  in  force,  one  J.  F.  H.,  without 
authority  from  or  request  by  B., 
paid  to  the  receiver  the  amount  of 
said  mortgage,  receiving  the  mort- 
gage and  a  satisfaction-piece  there- 
of, and  .the  receiver  paid  over  the 
amount  to  F.  H.  thereafter  com- 
menced an  action  to  foreclose  tlie 
mortgage,  making  B.,  the  mort- 
gagor, and  T.,  who  held  a  junior 
mortgage  on  the  premises,  defend- 
ants. B.  answered,  alleging  pay- 
ment and  satisfaction  of  the  mort- 
gage. B.  and  T.  thereupon  en- 
terod  into  a  contract  with  J .  F.  H., 
by  which  the  latter  agreed  to  fur- 
nish the  papers  and  evidence  to 
sustain  the  defense  ;  in  considera- 
tion thereof,  and  if  the  defense 
should  be  successful,  B.  and  T. 
agreed  to  pay  one-half  the  amount 
of  the  mortgage.  J.  F.  H.  per- 
formed  the  contract  on  his  part  and 
the  action  of  H.  was  defeated.  In 
an  action  upon  the  contract,  held, 


that  plaintiff  waa  entitled  to  re- 
cover, that  no  corrupt  intention 
appeared  upon  the  face  of  the  con- 
tract, and  under  the  circumstances 
disclosed,  there  was  no  ground  for 
supposing  that  it  waa  entered  into 
for  the  purpose  of  perverting  jus- 
tice by  procuring  false  testimony 
in  support  of  the  defense  in  the 
foreclosure  suit.  Wellington  v. 
KeUy.  548 

Where   action    maintainable 

to  compel  apeeific  performance  of  con- 
tract of  railroad  corporation  to  pay 
dividends  on  preferred  stock. 

See  Boardman  V.  X.  8.  &  M,  8.  B. 
R  Co.  157 

Fhr  iDork  in  city  of  New  York, 

legality  of. 

See  In  re  Merriam,  506 

/Sm  CoYBNAsra. 

CONTRIBUTION. 

1.  The  death  of  one  of  two  or  more 
co-sureties  does  not  relieve  his  es- 
tate from  a  liability  to  contribute; 
the  law  implies  a  contract  between 
the  sureties  originating  at  the  time 
they  executed  the  obligation  by 
which  they  became  such,  to  con- 
tribute ratably  toward  discharging 
any  liability  which  they  incur  in 
behalf  of  their  principal;  and  in 
case  of  the  death  of  either,  the  ob- 
ligation  devolves  upon  his  legal 
representatives  the  same  as  any 
other  contract  made  by  him,  the 
breach  of  which  occurs  after  his 
death.    Johnson  v.  Harvey.       8fi8 


CONTRIBUTORY    NEGLIGENCE. 

8ee  Nboligbncb. 

CONVERSION. 

1.  Plaintiff^  contracted  to  sell  to  A.  a 
quantity  of  corn  to  be  paid  for  in 
cash  on  delivery.  At  the  request 
of  A.  plaintiffs  caused  a  portion  of 
the  corn  to  be  loaded  on  board  a 
vessel,  for  their  account,  and  re- 
ceived the  weigher's  return,  which 
they  indorsed  and  delivered  to  A., 
to  enable  him  to  procure  bills  of 
lading  in  his  own  name  and  to  sell 
his  exchange    drawn  against  the 
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same,  it  being  agreed  that  the  title 
of  the  corn  should  not  pass  until 
payment,  which  was  to  be  made  on 
that  day.  A.  procured  the  bills  of 
lading,  which  he  transferred  to  de- 
fendants as  security  for  three  bills 
of  exchange  drawn  against  the 
corn,  forming  part  of  a  parcel  of 
exchange  sold  to  defendants  by  A. 
Defendants  paid  to  A.  a  portion  of 
the  proceeds  of  the  exchange  so 
purchased,  and  forwarded  the  three 
bills  with  the  bills  of  lading  to 
their  correspondents.  On  the  same 
day  plaintiffs  notified  defendants 
that  they  were  the  owners  of  the 
corn,  and  demanded  the  same  or 
the  bills  of  lading,  or  that  defend- 
ants should  agree  to  account  to 
them  for  the  proceeds ;  defendants 
refused.  At  that  time  they  had  in 
their  hands  of  the  purchase-price 
of  the  exchange  more  than  the 
value  of  the  corn.  In  an  action 
for  the  conversion  of  the  corn,  the 
defense  was  that  defendants 
bought  and  paid  for  the  com  in 
good  faith  without  notice ;  held, 
that  no  title  to  the  com  passed  from 
plaintiff's  to  A.;  that  the  condition 
precedent  of  payment  was  not 
waived  by  the  symbolical  delivery; 
that  as  defendants,  at  the  time  of 
plaintiff's'  demand,  had  sutficient 
means  in  their  hands  to  protect 
both  themselves  and  plaintiffs  from 
loss,  their  refusal  to  comply  was 
without  justification ;  that  they 
were  to  be  regarded  as  holding  the 
proceeds  in  place  of  the  property, 
and  were  liable  to  pay  it  over  to 
plaintiffs  as  the  rightful  owners; 
and  that,  by  payment  of  a  portion 
of  the  purchase-money  before 
notice  of  plaintiffs'  claim,  defend- 
ants  were  entitled  to  protection  as 
bona  fide  purchasers,  only  to  the 
extent  of  such  payment.  DoiM  v. 
Kidder.  121 


2.  Also  Tield,  that  the  fact  that  other 
moneys  were  mingled  with  the 
proceeds  of  plaintiffs'  property  did 
not  impair  their  right.  Id, 

8.  Also  held,  that  the  claim  that  the 
money  in  defendants'  hands  repre- 
sented  in  part  the  price  of  bills  of 
exchange  drawn  against  other  prop- 
erty as  to  which  defendants  were 


in  the  same  position  waa  not  ten- 
able; that  the  question  between 
the  parties  must  stand  as  of  the 
date  when  plaintiff's  made  their 
demand,  and  a  payment  then  would 
have  been  gooa  against  every  one, 
no  demand  by  other  claimants  hav- 
ing then  been  made.  Id. 

4.  Also  that  such  a  claim  waa  not 
within  the  issues  but  was  inconsist- 
ent with  the  answer.  Id. 

5.  It  seems  that  if  defendants  were 
likely  to  be  vexed  by  conflicting 
claims,  they  had  a  remedy  by  ac- 
tion of  interpleader,  or  might  have 
had  the  other  claimants  brought  in 
as  parties  to  this  action.  Id. 

6.  It  was  objected  that  if  plaintiffs 
had  a  causei  of  action,  it  was  not  by 
action  in  the  nature  of  trover. 
Held,  that  as  no  question  of  the 
kind  was  raised  upon  the  trial,  it 
was  not  tenable  here.  Id, 

7.  B.,  who  had  leased  a  hotel  in  New 
Jersey  of  defendant's  intestate,  and 
who  owned  the  furniture,  leased 
the  hotel  and  furniture  for  the 
unexpired  term  to  E.  for  a  sum 
specified  in  addition  to  the  rent  as 
it  accr.ued  under  the  lease  to  B.  E. 
agreed  to  keep  the  furniture  in- 
sured,  and  not  to  sell,  remove,  or 
permit  the  same  to  be  removed  ;  B. 
agreed  that  upon  payment  of  the 
rent  and  performance  of  the  cove- 
nants by  £.,  he  would,  at  the  ex- 
piration of  the  term,  sell  and  con- 
vey the  furniture  to  E.  In  case  of 
default  on  the  part  of  £.,  B.  was 
authorized  to  re-enter  and  take  pos- 
session of,  and  to  sell  the  furniture 
at  auction,  retaining  out  of  the 
proceeds  the  amount  of  rent  un. 
paid,  paying  over  the  surplus  to 
E.  B.  subsequently  transferred  his 
interest  in  the  lease  to  plaintiff*, 
and  assigned  to  him  his  interest 
in  the  furniture.  Defendant's  tes- 
tator caused  the  furniture  to  be  dis- 
trained for  non-payment  of  rent 
under  the  statute  of  New  Jersey, 
which  authorizes  a  landlord  to  seize 
for  rent  in  arrears,  within  six 
months  after  the  same  becomes  due, 
the  goods  of  his  tenant  on  the 
demised  premises,  but  not  those  of 
any  other  person,  although  in  the 
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possession  of  the  tenant.  In  an 
action  for  conversion  of  the  furni- 
ture, field,  that  the  transaction  be- 
tween  B.  and  E.  as  to  said  furniture 
was  a  conditional  sale,  the  title  re- 
maining in  B.  until  performance 
by  E. ;  that  no  such  interest  was 
transferred  to  E.,  as  rendered  the 
property  subject  to  be  distrained 
for  rent  due  from  him ;  and  that 
the  transfer  from  B.  vested  the 
title  in  plaintiff,  and  upon  default 
made  by  E.,  he  had  a  right  to  take 
poseession.    Bean  v.  Eklge,        510 


CORPORATIONS. 

1.  A  shareholder  in  a  corporation  is 
not  entitled  to  any  of  the  property 
or  profits  until  a  division  has  been 
made  or  a  dividend  declared. 
Bo  rdman  v.  X.  A  <fc  Jf.  3.  B,  U. 
10  157 

2.  When  a  dividend  is  declared  it  be- 
longs to  the  owners  of  the  stock 
at  the  time,  but  until  tfuch  declara. 
tion,  the  profits  form  part  of  the 
assets  ;  and  an  assignment  by  a 
stockholder  of  his  shares  carrier 
with  it  Ids  proportionate  share  of 
the  assets,  including  all  undeclared 
dividends.  Jd. 

8 .  While  as  a  general  rule  the  ofi3- 
cers  of  a  corporation  are  the  sole 
judges  as  to  the  propriety  of  de- 
claring dividends,  and  the  courts 
will  not  interfere  with  a  proper 
exercise  of  their  discretion,  where 
the  right  to  a  dividend  is  clear 
and  fixed  by  contract,  and  requires 
the  directors  to  take  action  before 
the  right  can  be  asserted  by  an 
action  at  law,  a  court  of  equity 
will  interpose  to  compel  such  ac- 
tion and  when  necessary,  to  re- 
strain, by  injunction,  any  action 
adverse  to  such  right.  Id. 

4.  The  director  of  a  corporation  occu- 
pies a  fiduciary  position,  and  so  is 
within  the  rule  disenabling  one  in- 
trusted with  powers  to  be  exer- 
cised for  the  l>enefit  of  others,  from 
dealing  in  his  own  behalf  in  respect 
to  matters  involving  the  trust. 
Duncomb  v.  N.  Y.  IL  &  N.  B.  B. 
Co.  190 
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6.  The  right  of  the  corpomtion,  or 
those  claiming  through  it,  to  uvoid 
any  such  dealings  does  not  depend 
upon  the  question  whether  the  di- 
rector Was  acting  fraudulently  or 

.    in  good  faith.  Id. 

6.  But  an  act  of  a  director,  claimed 
to  be  in  hostility  to  this  rule,  in 
the  absence  of  bad  faith  on  his 
part,  cannot  be  avoided  without  a 
restoration  to  him  of  what  the  cor- 
poration received.  Id. 

7.  Where  a  director  receives  the 
property  of  thp  corporation  as  col- 
lateral security  for  a  debt  honestly 
due  him,  or  a  liability  justly  in- 
curred, the  rule  has  no  applica* 
tion,  as  the  payment  of  the  debt  or 
the  discharge  of  the  obligation  is 
an  essential  prerequisite  of  an 
avoidance  of  tne  transaotion ,  and 
this  is  so  whether  the  pledge  be 
taken  for  a  present  or  a  pre<^ent 
debt.  Id. 

See  Banks  akd  Banking. 

Benevolent,  etc.,  Corpoka- 

TIONS. 

Ferry  Companies. 
Foreign  Corporations. 
Insurance  (Fire). 
Insurance  (Life). 
Railroad  Corporations. 
Stock. 

COSTS. 

1.  Under  the  provision  of  the  act  of 
1867  (§  8,  chap.  782,  Laws  of  1867) 
in  relation  to  Surrogates'  Courts, 
authorizing  a  surrogate,  when  an 
executor  or  administrator  has  been 
compelled  to  aocount,  to  charge 
him  personally  with  the  costs  of 
the  proceeding,  a  surrogate  has 
power  to  charge  an  administrator 
personallv  with  fees  of  an  auditor 
appointed  in  such  proceeding  to  ex- 
amine his  accounts.  Dunford  v. 
Weaf>er.  446 

2.  Wliere  an  order  is  made  by  this 
court  on  appeal  from  a  judgment, 
reversing  the  judgment  with  costs 
to  abide  the  event,  and  without 
other  limitation,  the  respondent,  if 
finally  successful  in  the  action,  is 
entitled  to  tax  the  costs  of  the 
appeal.  First  National  Bk.  of  Af. 
V.  Fourth  Nat.  Bk.  469 
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3.  Wliere,  in  an  eqaity  action,  the 
defendants  answered  separately 
and  a  jud|irment  in  their  favor  was 
affirmed  in  this  court  with  costs 
"  to  the  respondents,"  Held,  that 
this  authorized  but  one  bill  of 
costs.     Van  Qelder  v.  Van  Odder, 

.658 

4.  The  allowance  of  costs  in  the  Su- 
preme Court  in  such  an  action,  and 
whether  to  one  or  more  respond- 
ents, is  in  the  discretion  of  the 
court  below,  and  its  decision  is  not 
reviewable  here.  Id. 

Upon   rereriol  on  appeal  on 

tlie  law  to  General  Term  from  decree 
of  surrogate  of  eoxinty  of  New  York, 
etttabliehing  loet  or  destroyed  wiU,  it  is 
proper  to  remit  proceedings  to  surro- 
gate, and  costs  should  be  awarded 
against  respondent. 

See  Sheridan  v.  Houghton,  (Mem.) 

648 

COUNTER-CIuAIM. 

1.  In  an  action  founded  on  fraud,  a 
counter-claim  founded  on  contract 
cannot  be  allowed.  People  v.  Den- 
fiison,  273 

2.  Plaintiff's  complaint  alleged  in 
substance  that  under  color  of  a  con- 
tract defendant  fraudulently  ob- 
tained  money  from  the  State  by 
means  of  false  representations,  false 
vouchers  and  collusion  with  State 
officers.  Defendants  set  up  as  a 
counter-claim  a  balance  due  them 
from  the  State  for  work  done  un- 
der the  contract.  To  the  answer 
a  reply  was  served.  Ifeld,  that  the 
cau^e  of  action  set  up  as  a  counter- 
claim was  not  one  arising  out  of 
the  transaction  upon  which  plaint- 
iff *s  claim  was  founded,  within  the 
meaning  of  the  Code  of  Procedure 
(§  150);  and  that  a  counter-claim 
founded  on  contract  was  not  proper 
in  such  an  action.  Id. 

3.  A  State  by  coming  into  court  as  a 
suitor  does  not  subject  itself  to  an 
affirmative  judgment  upon  a  set-off 
or  counter-claim.  Id. 

4.  Authority  to  render  a  judgment 
against  the  State  in  one  of  its  own 
courts  cannot  be  implied  but  must 


be  express.  It  cannot  be  daimed 
under  general  laws  in  which  the 
State  is  not  mentioned.  iff. 

5.  Accordingly  held,  that  the  pro- 
vision of  the  Revised  Statutes  (2  B. 
S.  552,  §  18)  providing  that  civil  ac- 
tions or  proceedings,  instituted  in 
the  name  of  the  State  "  shall  be 
subject  to  all  provisions  ot  law  re- 
specting similar  suits  and  proceed, 
ings"  instituted  by*  individuals, 
save  where  otherwise  provided, 
and  that  the  State  shall  be  liable 
to  be  nonsuited,  etc.,  did  not  an- 
thorize  an  affirmative  judgment 
against  it  on  a  counter-claim.     Jd, 

6.  Judgment  was  rendered  upon  the 
report  of  referees  in  favor  of  plaint- 
iff. This  was  reversed  by  the  Gen- 
eral Term.  The  attorney-general, 
on  appeal  to  this  court,  gavtf  the 
required  stipulation  for  judgment 
absolute.  Held,  that  this  was  not 
an  assent  to  an  affirmative  judg- 
ment on  the  counter-claim ;  that  it 
waived  no  legal  objection  to  the 
counter-claim,  or  immunity  of  the 
State  from  such  a  judgment.      Ml. 

7.  It  was  claimed  on  the  part  of  de- 
fendants that  the  counter-claim, 
having  been  put  in  issue,  would  be 
barred  if  no  judgment  was  rendered 
thereon.  Held,  untenable ;  that  de- 
fendants' demand  for  a  balance  due, 
not  being  the  proper  subject  of  a 
counter-claim  in  this  action,  was 
not  properly  in  issue  and  the  judg- 
ment rendered  wou^d  not  conclude 
defendants  in  respect  thereto.     Id, 

8.  It  seems,  that  the  right  of  a  debtor 
of  the  United  States  government, 
when  sued  by  it,  to  interpose  a 
counter-claim  or  counter-credits, 
rests  in  all  cases  upon  the  provis- 
ions of  the  act  of  Congress  granting 
and.  regulating  it  (Act  of  MArch  3, 
1707,  §§  3  and  4);  and  while,  under 
said  act,  a  defendant  upon  comply- 
ing with  its  conditions  may  give  in 
evidence  any  counter  claim  he  may 
have  in  his  own  right,  which  is  a 
proper  subject  of  set-off,  such  coun- 
ter-claim IB  available  only  to  the 
extent  necessary  to  defeat  the  claim 
of  the  government,  and  no  affinna- 
tive  judgment  for  any  excess  can 
be  rendered  against  it.  Id, 
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COURT  OP  APPEALS. 

1.  An  action  for  an  acooanting  and 
partition  and  other  relief  is  not  en- 

•  titled  to  a  preference  because  tlie 
constraction  of  a  will  ie  incident- 
ally involved  therein.  Peyser  v. 
Wendt,  642 

2.  To  give  a  cause  a  preference  un- 
der the  Code  of  Civil  Procedure 
(§^  791,  subd.  5),  as  '*an  action  for 
tlie  construction  of  or  adjudication 
upon  a  will/'  it  must  be  expressly 
brought  for  that  purpose.  Id, 


COVENANTS. 

1.  A  covenant  in  a  deed,  absolute  on 
its  face  but  intended  simply  as  a 
mortgage,  by  which  the  grantee 
assumes  and  agrees  to  pay  a  prior 
mortgage,  is  in  effect  simply  an 
agreement  betfreen  the  parties 
that  the  grantee  will  advance  the 
amount  of  the  prior  lien  upon 
security  of  the  land,  and  gives  no 
right  of  action  against  the  grantee 
to  the  holder  of  the  mortage,  as 
he  is  neither  a  party  to  the  con- 
tract nor  the  one  for  whose  benefit 
it  was  made.    Boot  v.  Wright,    72 

2.  In  an  action  to  foreclose  two  mort. 
gages,  it  appeared  that  there  was 
a  prior  mortgage  upon  the  prem- 
ises, the  beneficiary  owner  whereof, 
in  pursuance  of  an  agreement  un- 
der which  a  fourth  mortgage  was 
executed  and  accepted,  covenanted 
that  said  mortgage  should  have 
priority  of  lien  over  his  mortgage, 
as  if  it  had  been  previously  exe- 
cuted and  recorded.  The  lien  of 
the  first  mortgage  was  subse. 
quently  discharged.  Held,  that 
the  covenant  did  not  give  the 
fourth  mortgage  a  priority  of  lien 
over  plaintiff's  mortgages  ;  that 
the  intent  of  the  parties  to  the 
agreement  under  which  the  fourth 
mortgage  was  taken  was  not  to 
place  that  mortgage  ahead  of 
plaintiff's  mortgages,  or  to  give 
its  owner  an  interest  in  the  first 
mortgage,  but  simply  that  the 
lienai  prior  to  the  fourth  mort- 
gage should  only  be  the  amount 
of  plaintiff^s  mortgages;  and  that 
the  agreement   was  fully  satisfied 


by  a  discharge  of  the  first  mort- 
gage.    Taylor  Y.  Wing,  471 

CRIMINAL  TRIAL. 

1.  Where,- on  the  trial  of  an  indict- 
ment containing  different  counts, 
there  is  a  specific  verdict  of  guilty 
on  one  count  and  the  verdict  is 
silent  as  to  the  other  counts,  it  is 
equivalent  to  an  acquittal  on  those 
counts, and  a  judgment  on  the  ver- 
dict is  as  to  them  a  bar  to  further 
prosecution.     People  v.   Dotding, 

478 

2.  Upon  a  reversal  of  the  conviction 
the  trial  and  conviction  are  not  a 
bar  to  a  new  trial  upon  the  count 
on  which  the  verdict  of  guilty  was 
rendered ;  but  the  reversal  does  not 
disturb  the  verdict^  of  acquittal 
upon  the  other  counts.  Id, 

3.  An  indictment  contained  two 
counts,  one  charging  burglary  and 
larceny,  the  other  the  receiving  of 
stolen  goods  with  knowledge;  there 
was  no  separate  count  for  burglary 
or  larceny.  The  prisoner's  counsel, 
on  trial,  moved  to  strike  out  the 
count  "  for  burglary  "  because  of 
failure  of  proof ;  this  was  granted  ; 
he  then  moved  to  quash  the  count 
"  for  larceny,"  which  was  denied, 
the  question  of  larceny  was  submit- 
ted to  the  jury  without  objection 
and  the  prisoner  was  convicted 
thereof.  Tlie  conviction  was  re- 
versed on  writ  of  error  and  a  wnii^e 
de  novo  ordered .  Held,  that  the  ef- 
fect of  the  decision  upon  the  motion 
to  strike  out  the  count  for  burglary 
was  simply  to  hold  that  the  pris- 
oner could  not  be  convicted,  on 
the  evidence,  of  burglary,  and  to 
strike  out  so  much  of  the  count  as 
charged  that  offense  ;  that  the  new 
trial  must  be  had  upon  tlie  same 
indictment;  but  that  upon  the  new 
trial  the  prisoner  could  only  be 
tried  for  larceny.  Id, 

4.  The  trial  was  had  after  the  pass- 
age of  the  act  of  1876  (chap.  182, 
Laws  of  1876)  declaring  that  per- 
sons jointly  indicted  shall  be  com- 
petent witnesses  for  each  other. 
One  L.  who  was  jointly  indicted 
with  the  prisoner  was  called  as  a 
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witneBB  on  h]8  behalf.  His  testi- 
mony waB  objected  to  and  refused. 
Held,  error.  Id. 

5.  Some  of  the  stolen  property  was 
found  in  the  prisoner's  possession  ; 
he  claimed  that  he  purchased  it, 
and  offered  to  prove  what  was  said 
as  to  the  mode  of  obtaining  the 
property  at  the  time  of  the  alleged 
purchase  by  the  men  of  whom  the 
alleged  purchase  was  made.  This 
was  objected  to  and  excluded. 
Held,  error ;  that  while  not  com- 
petent to  prove  that  the  alleged 
vendors  came  by  the  property  in 
the  mode  asserted,  it  was  relevant 
and  competent  upon  the  issue  of 
guilty  knowledge.  Id. 

6.  The  prosecution  proved  the  find- 
ing at  the  house  of  the  prisoner 
of  other  goods  than  those  named  in 
the  indictment,  and  there  was  testi- 
mony tendifag  to  prove  that  those 
other  goods  nad  been  stolen  and 
received  with  guilty  knowledge. 
The  prisoner  offered  to  show,  by 
his  own'  testimony,  that  he  pur- 
chased a  part  of  these  goods  at  L., 
and  that  he  asked  the  persons  of 
whom  he  bought  them  to  go  and 
look  at  and  identify  them.  This 
was  objected  to  and  rejected.  Udd, 
that  if  the  proof  given  by  the 
prosecution  was  competent,  such 
testimony  was  erroneously  re- 
jected ;  that  the  prisoner  had  the 
right  to  meet  the  evidence  against 
him  by  testimony  tending  to  show 
that  he  came  by  the  property 
honestly.  Id. 

7.  The  act  of  1877  (chap.  167,  Laws 
of  1877)  in  relation  to  criminal 
offenses  committed  on  railroads, 
providing  that  for  any  crime  or 
offense  committed  within  this  State 
*  *  *  *  *'in  respect  to  any 
portion  of  the  lading  or  freight  of 
any  railroad  train  or  car,"  an  in- 
dictment may  be  found  and  tried 
in  any  county  through  which  the 
train  or  car  shall  have  passed  in 
the  course  of  that  trip,  includes 
the  offense  of  receiving  with  guilty 
knowledge  goods  stolen  from  a 
railroad  train,  and  an  indictment 
therefor  may  be  found  and  tried  in 
any  county  through  which  the 
train  passed.  Id, 


DAMAGES. 

— -  Hie  dcnnageH  oeeationed  by  neg- 
ligenee  of  common  carrier  cannot  he 
mitigated  by  ipecuUUing  upon  ti^ai 
might  have  happened  Aod  there  he-en 
no  negligence. 

See  Bills  v.  iV.  F.  C,  R.  R  Co.      5 

WTien  interest  recoverable  ae 

damages  in  an  action  against  a  ^leriff 
for  an  escape. 

See  Dunford  v.  Weaver.  445 

In  an  action  to  recover  pur- 

ch/tse^price  under  contract  for  sale  of 
personal  property,  measure  of  damages 
is  contract  price  less  payments  ;  ven- 
dor m*iy  hut  is  not  hound  to  sell  at  aue^ 
tion  on  account  of  vendee,  although 
property  is  perishable. 

See  Hunter  v.  WetseR.  549 


DEED. 

A  covenant  in  a  deed,  absolute  on 
its  face  but  intended  simply  as  a 
mortgage,  by  which  the  grantee 
assumes  and  agrees  to  pay  a  prior 

.  mortgage,  is  in  effect  simply  an 
agreement  Isetween  the  parties  that 
the  grantee  will  advance  the 
amount  of  the  prior  lien  upon  se- 
curity of  the  land,  and  gives  no 
right  of  action  against  the  grantee 
to  the  holder  of  the  mortgage,  as 
he  is  neither  a  party  to  the  con- 
tract nor  the  one  for  whose  benefit 
it  was  made.     Root  v.  Wright,    72 

See  Gbaivtor  and  Grakteb. 


D^FINITIONa 

Both  at  common  law  and  under  the 
statutes  of  Connecticut,  '  *  theft  " 
is  recognized  as  a  crime  and  as 
synonymous  with  **  larceny."  Peo- 
ple ex  rel.  Jourdan  v.  Donahue.  438 


DEMAKD. 

1.  The  obligation  of  a  party  to  refund 
monev,  voluntarily  paid  to  him  by 
mistaae,  can  arise  only  aftet  notifi- 
cation of  the  mistake,  and  demand 
of  payment.  Southwick  v.  First 
Nat.  Bank.  4^ 
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2,  Where  a  demand  is  necessary  it  is 
not  excused  by  showing  that  de- 
fendant would  not  probably  have 
complied  if  one  had  been  made ; 
'  and  it  matters  not  that  defendant, 
on  the  trial,  contests  plaintifif's 
right  to  recover.  Id. 


DISTRICT  COURTS  (NEW  YORK 
CITY). 

1.  Under  the  New  York  city  charter 
of  1873  (§  71,  chap.  885,  Laws  of 
1873),  the  commissioner  of  public 
works  being  charged  with  the  care 
of  the  public  buildings  has  power 
to  appoint  janitors  of  the  buildings 
in  which  the  district  civil  courts  are 
held ;  the  common  council  cannot 
appoint,  nor  can  it  delegate  to  the 
justices  of  said  court  the  power  to 
appoint  a  janitor  to  lake  charge  of 
any  of  the  public  buildings.  Fa- 
gan  v.  Mayor,  etc,  848 

2.  Plaintiff  was  appointed  by  said 
commissioner  janitor  of  the  build- 
ing in  which  the  sixth  district  civil 
court  in  said  city  held  its  sessions. 
Defendant  C.  was  appointed  jani- 
tor by  the  justice  of  said  court  un- 
der  a  resolution  of  the  common 
council  authorizing  the  justices  6f 
said  courts  to  appoint  janitors  for 
their  courts.  The  board  of  estimate 
and  apportionment  made  an  appro- 
priation to  pay  the  salary  of  one 
janitor  of  said  court,  with  the  con- 
dition, however,  tliat  no  portion 
should  be  paid  by  the  comptroller 
until  the  question  was  judicially 
determined,  in  whom,  by  law,  the 
appointment  of  janitors  was  placed ; 
and  that  '*  the  city  is  not  to  be  bur- 
dened with  the  expense  of 'two  sets 
of  janitors."  Held,  that  the  ap- 
pointment of  plaintiff  was  valid  ; 
that  this  was  a  proper  case  for  im- 
pleading C.  as  an  adverse  claim- 
ant, with  the  city  ;  that  C.  had  no 
lawful  appointment ;  that  no  dis- 
tinction could  be  recognized  be- 
tween a  janitor  of  the  court  and  a 
janitor  of  the  building  in  which  the 
court  is  held,  and  but  one  janitor 
could  legalfy  serve ;  and  that,  there- 
fore, plaintiff  alone  was  entitled  to 
payment  out  of  the  appropriation. 

Id. 


DRAINAGE. 

1.  A  right  of  drainage  through 
the  lands  of  another  is  an  ease, 
ment  requiring  for  its  enjoyment 
an  interest  in  puch  lands  which 
cannot  be  conferred  by  parol  li- 
cense; it  can  only  be  granted  "  by 
deed  or  conveyance  in  writing." 
(2  R.  8. 134,  §  6.)  Wiseman  v.  Luck- 
tinger.  31 

2.  A  mere  license  to  drain  is  not  made 
irrevocable  by  the  fact  that  a  val- 
uable consideration  was  paid  there- 
for. Id. 


EASEMENTS. 

1 .  A  right  of  drainage  through  the 
lands  of  another  is  an  easement  re- 
quiring for  its  enjoyment  an  inter- 
est in  such  lands  which  cannot  be 
conferred  by  parol  license ;  it  can 
only  be  granted  "  by  deed  or  con- 
veyance in  writing."  (2  R.  S.  134, 
§  6.)     Wiseman  v.  LuckHnger. .  31 

2.  The  parties  owned  adjoining  city 
lots,  fronting  upon  a  street  in  which 
there  was  no  sewer.  Defendant 
built  an  underground  drain  or  sewer 
of  plank  from  his  house  to  a  sewer 
in  another  street;  he  gave  to  plaint- 
iff, for  the  consideration  of  $7,  a 
writing  stating  that  the  money  was 
received  *'for  the  right  to  drain 
through  my  premises,"  and  plaint- 
tiff  thereupon  built  a  similar  drain 
of  plank  connecting  with  defend- 
ant's drain.  After  the  lapse  of  over 
twenty  years  plaintiff  took  up  his 
drain  and  replaced  it  with  a  drain 
of  tile  of  greater  capacity  than  de- 
fendant's, and  also  made  changes 
in  his  privy  vault,  and  thereafter 
the  filth  and  foul  water  from  his 
privy  flowed  back  into  defendant's 
cellar;  thereupon  defendant,  on 
his  own  land,  cut  off  the  connec- 
tion and  rnf  used  to  allow  plaintiff 
to  go  upon  his  premises  to  open 
and  repair  the  drain.  In  an  action 
to  restrain  defendant  from  ob- 
structing the  sewer  and  for  dam- 
ages, field,  that  the  agreement  in- 
dicated by  the  writing  could  not 
be  inferred  to  be  a  permanent  one, 
but  it  would  be  satisfied  by  regard- 
ing it  as  a  temporary  arrangement, 
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and  shoald  be  00  constraed  ;  that 
the  agreemeDt  so  indicated  was 
p^ood  as  a  license  giving  plaintiff 
immanity  while  acting  under  it, 
but  giving  no  vested  right  to  the 
use  or  enjoyment  of  the  privilege, 
against  the  will  of  the  grantor; 
and  that,  therefore,  it  was  revoca- 
ble  at  the  pleasure  of  the  latter. 

Id, 

8.  Also  AeW,  that  twenty  years' user 
did  not  ^ive  plaintiff  a  prescriptive 
right  to  the  easement,  as  the  pos- 
session was  by  consent  of  defend- 
ant and  there  could  be  no  adverse 
possession  until  defendant  cut  off 
plaintiffs  drain.  Id, 


EJECTMENT. 

1.  An  action  to  recover  real  property 
is  not  within  the  purview  of  the 
act  of  1875  (chap.  49,  Laws  of 
1875),  authorizing  actions  to  be 
brought  by  the  people  of  the  State 
to  recover  **  money,  funds,  credits 
and  property"  held  by  public  cor- 
porations, boards,  officers  or  agents 
for  public  purposes,  which  have 
been  wrongfully  converted  or  dis- 
posed of;  the  word  "property"  asso- 
ciated with  the  preceding  words  of 
specific  description  in  the  act  is  to 
be  ronstrued  as  referring  to  prop- 
erty of  the  same  general  character. 
PeopU  V.  N.  T,&M,B,  B,  Co.  665 

2.  The  act  of  1875  (chap.  49,  Laws  of 
1875)  authorizing  certain  actions  to 
be  brought  by  State  was  not  in- 
tended to  confer  jurisdiction  to  re- 
view by  means  of  an  action  as 
therein  prescribed  the  proceedings 
of  towns  in  town  meetings  or  to  set 
them  aside  upon  the  allegation  that 
the  action  of  a  town  meeting  was 
produced  by  corruption,  intimida- 
tion  or  violence.  Id. 


8. 


1.  Accordingly  hdd,  that  an  action 
by  the  people  was  not  maintainable 
under  said  act  to  recover  lands  of  a 
town,  the  title  to  which,  it  was  al- 
leged, had  been  wrongfully  ac 
quired,  through  the  wrongful  in- 
terference of  its  servants  and 
agents  with  the  action  of  a  town 
meeting;  they  procuring  the  pass- 
age of  a  vote  authorizing  the  con- 


veyance of  the  lands  for  a  groealjr 
inadequate  sum,  by  the  action  of 
persons  not  legal  or  qualified 
voters.  Id. 


ELECTION  OF  REMEDIES. 

1.  The  vendor  seeking  to  enforce  a 
contract  of  sale  of  personal  prop- 
erty  may,  but  is  not  bound  to  sell 
the  property  at  auction  after  due 
notice  and  on  account  of  the  vendee 
he  may  abandon  the  property,  treat 
it  as  the  vendee's  and  sue  the  latter 
for  the  contract-price.  HunUr  v. 
WetuU.  549 

2.  That  the  property  is  perishable 
does  not  affect  the  question.      Id. 

EQUITY. 

While  as  a  general  rule  the  offl- 
cers  of  a  corporation  are  the  sole 
judges  as  to  the  propriety  of  de- 
claring dividends,  and  the  courts 
will  not  interfere  with  a  proper 
exercise  of  their  discretion,  where 
the  right  to  a  dividend  is  clear  and 
fixed  by  contract,  and  requires  the 
directors  to  take  action  before  the 
right  can  be  asserted  by  an  action 
at  law,  a  court  of  equity  will  inter- 
^pose  to  compel  such  action,  and 
when  necessary,  to  restrain,  by  in- 
junction, any  action  adverse  to  such 
right.  Boardman  v.  L.  8,  db  Jf. 
8.  B.  B,  Co.  157 

AUegatUms  of  complaint  mnH 

bs  e9tabl%$hed  to  toarrant  recowry  ;  90 
where  cUUgatioiu  only  tcarrant  legal 
relief,  equitable  relief  cannot  be  given, 

Stevens  v.  Mayor,  296 


ESCAPE. 

Where  an  action  is  brought  acrainst 
a  sheriff  for  an  escape,  he  cannot  set 
up  an  error  in  the  process  under 
which  the  arrest  was  made  which 
renders  it  simply  voidable  not 
void.     Dunfordv,  Weaver.      445 


ESTOPPEL. 

1.  Where  checks  forged  by  plaintiffs' 
confidential  clerk,  who  filled  out 
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their  checks  and  hnd  charge  of 
their  bank  account,  were  paid  by 
defendant,  charged  to  plaintiffs  in 
their  pass-book,  the  book  balanced 
and  the  checks,  including  those 
forged,  returned  to  the  clerk,  who 
assisted  one  of  the  plaintiffs  in  ex- 
amining  the  account,  which  exami- 
nation was  made  whenever  the 
pass-book  was  written  up  and 
vouchers  returned,  and  the  clerk 
bjr  abstracting  the  forged  vouchers 
and  by  false  balances  and  readings, 
prevented  the  forgeries  from  being 
discovered.  HM^  that  pli^tiffd 
were  not  estopped  from  questiou- 
ing  the  accuracy  of  the  acconnt ; 
and  that  defendant  was  liable  for 
the  balance,  deducting  the  forced 
checks.  Frank  v.  Chemical  Nat. 
Bk.  209 

2.  Where  the  superintendent  of  the 
insurance  department  has  accepted 
from  an  insurance  company  an  as- 
signment of  a  mortgage  as  a  part 
of  the  deposit  to  be  made  with  him, 
under  the  requirements  of  the  in- 
surance law,  on  the  faith  of  a  rep- 
resentation on  the  part  of  the 
mortgagor  that  there  is  no  legal  or 
equitable  defense  to  the  same,  he 
can  avail  himself  of  the  doctrine 
of  estoppel  prohibiting  a  debtor, 
upon  the  faith  of  whose  statements 
an  assignment .  of  his  obligation 
has  been  accepted,  from  disputing 
such  statements.  Smj/th  v.  Munr 
roe,  857 

When  amffnmeni  of  mortgage 

is  accepted  upon  faith  of  statement  by 
mortgagor  tluU  there  is  no  legal  or 
equitable  defense,  he  and  those  derin- 
ing  title  under  him  esiiopped  from 
proving  agreement  bettoeen  him  and 
mortgagee  for  release  of  portion  of 
mortgaged  premises. 

See  Smyth  y.  K,  L,  Ins,  Co,      589 


EVIDENCE. 

1.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  plaintiffs  intestate,  plaint- 
iff claimed  that  the  deceased  fell 
from  the  footway  through  the  open 
draw  on  defendant's  bridge  when 
crossing  it  in  the  night.  Defend- 
ant had  placed  gates  over  the  foot- 


way on  each  end  of  the  draw  which 
were  designed  to  be  lowered  whet 
the  draw  was  opened.  Plaintiff 
claimed  that  the  gate  was  not 
lowered  at  the  time  of  the  acci- 
dent. M.,  a  bov  in  defendant's 
employ,  was  called  as  a  witness 
for  it,  and  after  testifying  on  cross- 
examination  that  he  had  been  sent 
at  times  to  pull  down  the  gate,  was 
asked  if  he  told  one  B.  on  one  oc- 
casion to  pull  it  down.  This  was 
objected  to  and  excluded.  Held,  no 
error.    Hart  v,  11,  E,  Bridge  Co. 

56 

2.  M.  testified  that  he  did  not  see  a 
woman  fall  from  the  bridge.  On 
cross-examination  he  testified  that 
he  did  not  say  in  the  presence  of 
people  at  the  draw,  when  the  sub- 
ject was  discussed  just  after  the 
splash  in  the  water  which  he 
heard,  that  he  saw  the  woman  fall 
from  the  end  of  the  bridge.  One 
N.  was  called  as  a  witness  for 
plaintiff,  who  testified  that  he  saw 
a  boy  among  those  gathered  on  the 
bridge  after  the  draw  was  closed, 
but  coo  Id  not  identify  M.  as  the 
one.  Plaintiff's  counsel  then  offered 
to  prove  that  the  boy  said  he  saw 
a  woman  fall  off  the  bridge  ;  this 
was  excluded  ;  held,  no  error ;  that 
the  question  as  to  the  identity  of 
M.  with  the  boy  whom  N.  saw 
was  for  the  court  to  deteiynine ; 
also  that  the  attention  of  M.  was 
not  called  'with  sufficient  particu- 
larity to  the  time,  place,  persons, 
etc.,  to  lay  a  foundation  for  the 
impeaching  evidence.  Id. 

8.  A  civil  engineer  having  experience 
in  the  erection  of  bridges,  as  a  wit- 
ness for  defendant,  was  allowed 
to  testify,  under  objection  and  ex- 
ception, that  it  was  not  customary 
to  have  gates  of  any  kind  on  draw- 
bridges. Held,  no  error;  that  it 
was  competent  for  the  defense  to 
show  that  the  bridge  was  con- 
structed with  extraordinary  cjire. 

Id. 

4.  The  same  witness  was  asked,  on 
croaa-examination,  whether  it  was 
safe  and  proper  to  have  draws 
with  drop-gate#  across  the  foot- 
path of  a  bridge  when  the  draw 
was  open ;  this   was  objected    to 
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and  excladed.  HMf  no  error ;  that 
%   it  was  a  matter  of  opinion  and  not 
within  the  range  of  expert  evi- 
dence. Id. 

5.  Defendant  W.  was  liable  as  second 
indorser  of  a  note  upon  which  one 
F.  was  primaril7  liable.  F.  was 
also  otherwise  indebted  to  W.  F. 
was  the  owner  of  certain  land  upon 
which  G.  had  a  morti^age,  and 
upon  which  plaintiff  had  a  prior 
mortgage.  C.  proposed  that  W. 
should  take  an  assignment  of  his 
mortgage,  and  that  F.  should  exe- 
cute to  W.  a  deed  of  the  land  as 
security  for  the  payment  of  the 
sum  he  should  advance  to  C.  and 
for  his  liability  as  indorser;  this 
was  assented  to  by  W.,  and  F.  and 
the  parties  went  to  the  ofQce  of  an 
attorney  for  the  purpose  of  employ- 
ing him  to  draw  the  necessary  pa- 
pers and  to  consummate  the  pro- 
posed arrangement.  A  deed  of 
the  land  was  then  executed  to  W., 
containing  a  covenant  by  which  he 
assumed  and  agreed  to  pay  plaint- 
ifiTs  mortgage.  In  an  action  to 
foreclose  said  mortgage  plaintiff 
sought  to  make  W.  liable  for  any 
deficiency,  he  claiming  that  the 
arrangement  was  changed  at  the 
attorney's  otBce,  and  it  was  then 
agreed  that  F.  should  convey  the 
land  absolutely.  To  prove  this, 
plaintiff  called  the  attorney,  who 
was  permitted  to  testify,  under 
objection  and  exception,  to  the 
conversation  between  the  parties 
when  the  deed  was  drawn.  Held 
error;  that  the  communications 
so  made  were  privileged.     Hoot  v. 

Wright,  72 

6.  The  rule  prohibiting  an  attorney 
from  disclosing  communications 
made  by  a  client  is  not  confined  to 
communications  made  in  contem- 
plation of  or  in  the  progress  of  an 
action  or  judicial  proceeding,  but 
extends  to  those  made  in  reference 
to  any  matter  which  is  the  proper 
subject  of  professional  employ- 
ment. Id, 

7.  Where  communications  are  made 
to  an  attorney  bv  either  of  two  or 
more  parties  in  the  presence  of  the 
others,  while  employed  as  their 
common  attorney  to  give  advice  as 


to  matters  in  which  they  are  mu- 
tually interested,  the  said  rule 
prohibits  him  from  testifying  to  * 
such  communications  in  an  action 
between  his  clients  and  a  third 
person.  Id, 

8.  The  trial  of  an  indictment  for 
burglary  and  larceny,  and  for  re- 
ceiving stolen  goods,  was  had  after 
the  passage  of  the  act  of  1876 
(Chap.  182.  Laws  of  1876)  dedar- 
ing  that  persons  jointly  indicted 
shall  be  competent  witnesses  for 
eash  other.  One  L.,  who  wa» 
jointly  indicted  with  tlie  prisoner, 
was  called  as  a  witness  on  his  be- 
half. His  testimony  was  objected 
to  and  refused.  Held,  error.  Peo- 
ple V.  Dawling,  478 

9.  Some  of  the  stolen  property  was 
found  in  the  prisoner's  possession; 
he  claimed  that  he  purchased  it, 
and  offered  to  prove  what  was  said 
as  to  the  mode  of  obtaining  the 
property  at  the  time  of  the  alleged 
purchase  by  the  men  of  whom  the 
alleged  purchase  was  made.  This 
was  objected  to  and  excluded. 
Held,  error;  that  while  not  com- 
petent to  prove  that  the  alleged 
vendors  came  by  the  property  in 
the  mode  asserted,  it  was  relevant 
and  competent  upon  the  issue  of 
guilty  knowledge.  Id. 

10.  The  prosecution  proved  the  find- 
ing at  tlie  house  of  the.prisoner 
other  goods  than  those  named  in 
the  indictment,  and  there  was  tes- 
timony  tending  to  prove  that  those 
other  goods  had  been  stolen  and 
received  with  guilty  knowledge. 
The  prisoner  offered  to  show,  by 
his  own  testimony,  that  he  pur- 
chased a  part  of  these  goods  at  L., 
and  that  he  asked  the  persons  of 
whom  he  bought  them  to  go  and 
look  at  and  identify  them.  This 
was  Objected  to  and  rejected.  Held, 
that  if  the  proof  given  by  the  pros- 
ecution was  competent,  such  testi- 
mony  was  erroneously  rejected ; 
that  the  prisoner  had  the  right  to 
meet  the  evidence  against  him  by 
testimony  tending  to  show  that  he 
came  by  the  property  honestly. 

11.  In  an  action  to  recover  damages 
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for  alleged  Degligenee,  proof  of 
the  violation  of  a  citj  ordinance 
does  not  eBtablieh  negligence  pei* 
96  ;  it  is  competent  evidence  upon 
the  question  to  be  submitted  to 
the  jury,  but  not  conclasive. 
Knwpflt  V.  Knxck,  Ice  Co,  488 

12.  Under  the  provisions  of  the  act 
of  1866  (S  3,  chap,  398,  Laws  of 
1866)  authoriziug  certain  towns  to 
subscribe  for  the  stock  of  the  N . 
Y.  &  O.  M.  R.  R.  Co.»  and  to  issue 
bonds  for  moneys  borrowed  to  pay 
therefor,  provided  the  consent  in 
writing  of  a  majority  of  the  tax 
payers,  owning  more  than  one-half 
of  the  taxable  property  of  the 
town  shall  first  have  been  ob- 
tained, and  provided  that  the  fact 
that  such  majority  has  been  ob- 
tained, "shall  be  proved  by  afBda- 
vit,  in  writing,"  of  one  of  certain 
specified  town  officers,  and  declar- 
ing that  such  affidavit  "or  a  certi- 
fied  copy  thereof  shall  be  evidence 
of  the  facts  therein  contained."  the 
affidavit  is  not  conclusive  but  only 
prima  fctcie  evidence  of  the  facts 
and  may  be  disputed.  Cagwin  v. 
Town  of  Hancock.  632 

18.  In  an  action  to  recover  the  alleged 
purchase-price  of  a  quantity  of 
hops,  wherein  the  statute  of  frauds 
was  set  up  as  a  defense,  plain tififs 
evidence  was  to  the  effect,  that  af- 
ter an  oral  contract  of  sale  had 
been  made,  defendant  made  a  pay- 
*  ment  thereon  by  check  and  at  that 
time  the  contract  was  restated. 
After  defendant  had  been  called  as 
a  witness  for  plaintiff  to  prove 
payment  of  the  check,  he,  as  a 
witness  in  his  own  behalf,  contra- 
dicted plaintiffs  evidence  as  to 
payment  and*  restatement  of  con- 
tract ;  he  was  asked  on  cross  ex- 
amination, if  the  price  of  hops 
went  down  after  the  time  of  the 
alleged  payment;  this  was  objected 
to  as  immaterial  and  irrelevant 
and  the  answer  received  andor  ob- 
jection and  exception.  IIM,  no 
error ;  that  the  evidence  was  com- 
petent as  showing  the  interest  of 
the  witness.     liunter  v.    Wettell, 

649 

14  While  a  party  who  has  called  a 
witness  canQot  impeach  bis  gen- 
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era]  reputation  for  truth,  he  may 
contnuiict  him  as  to  any  particular 
fact  testified  to,  and  this,  although 
the  evidence  may  collaterally  have 
the  effect  of  showing  that  the  wit- 
ness is  generally  unworthy  of  be- 
lief. •  Id, 

16.  M.,  plaintiff's  testator,  and  de- 
fendant were  formt;rly  partners 
carrying  on  a  hotel,  the  leases  for 
which  expired  at  the  time  fixed  for 
the  termination  of  the  partner- 
ship. Prior  to  that  time  defend* 
ant,  without  the  assent  or  knowl- 
edge of  his  partner,  procured  new 
leases  in  his  own  name  for  terms 
beginning  at* the  termination  of 
the  partnership,  which,  upon  dis- 
covery of  the  fact  by  M.,he  claimed 
to  hold  exclusively  for  his  own 
benefit.  This  action  was  brought 
to  have  M's.  interest  in  the  leases 
declared  and  adj  udged.  It  appeared 
that  during  the  pendency  of  the 
action  M.  brought  another  action 
for  a  dissolution  of  the  partnership 
and  sale  of  its  effects.  The  judg- 
ment therein  directed,  among  other 
things,  a  sale  of  the  furniture  and 
fixtures  belonging  to  the  firm,  leav- 
ing the  question  as  to  the  disposi- 
tion of  the  leases  to  be  determined 
in  this  action.  Sale  was  made  ac- 
cordingly,  the  property  bid  off  by 
defendant,  and  M.  received  his 
proportion  of  the  purchase-price. 
Upon  the  final  trial  herein,  which 
did  not  occur  until  after  the  expi- 
ration of  the  new  leases  of  which 
defendant  had,  had  the  benefit, 
plaintiff  was  allowed  to  prove,  as  a 
basis  for  computing  damages,  what 
the  furniture,  good- will  and  leases 
if  put  up  for  sale  together  would 
liave  brought,  the  partners  each 
having  a  right  to  bid  at  the  sale. 
Held  no  error.    MitcheU  v.  Bead, 

656 

16.  This  action  was  brought  upon  a 
judgment  obtained  in  the  State  of 
Mississippi;  the  judgment-roll 
showed  that  the  judgment  was  re- 
covered upon  a  policy  issued  by  de- 
fendant to  the  firm  of  W.  H.  G.  & 
Co.  That  action  was  brought  by 
the  members  of  the  firm,  as  stated 
in  the  declaration ,  for  the  use  and 
benefit  of  the  plaintiff  herein, 
and  this  was  stated  in   the  judg- 

90 
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ment.  It  appeared  that  the  rale  of 
the  common  law,  that  choeeB  io  ac- 
tion are  not  assignable,  and  that 
actiouH  thereon  when  assigned  must 
be  brought  in  the  name  of  the  as- 
signor, prevails  in  said  State,  and 
that  the  laws  of  said  State  author- 
ized, in  case  of  assignment,  a  state- 
ment sach  aiB  was  contained  in  the 
declaration.  BM,  that  the  judg- 
ment-roU  famished  presumptive 
evidence  that  plaintiff  was  the 
owner  of  the  judgment;  that  the 
plaintiff  in  such  an  action  is  merely 
a  nominal  party  having  no  interest 
in  or  right  to  control  it;  nor  is  he 
a  trustee  in  any  rightful  sense  un- 
der the  Code,  and  so  plaintiff  alone 
could  sue  upon  the  judgment. 
Oreene  v.  Bepvb,  F,  Ins.  Co.      572 

When    letters  of  adminUtrc^ 

iion  are  conclusive  as  to  authority  of 
adminuitrator  to  bring  suit. 

See  Leonard  v.  C.  8,  ^.  Co,  48 

The  resolutions  of  directors  of 

a  railroad  corporation  under  which 
preferred  stock  is  issued^  competent 
evidence  in  suit  to  compelit  to  perform 
contract  to  pay  dividends. 

See  Boardman  v.  L,  8.  dbM.S,  R. 
R.  Co.  157 

Of  custom  in  Insurance  De- 

partment  upon  taking  assignment  of 
mortgage  to  require  statements  from 
mortgagors  of  no  defense  competent. 

See  Smyth  v.  Munroe.  854 

Declarations  of  assignor   for 

benefit  of  creditors  made  after  deliv- 
ery of  possession  under  it  not  compe- 
tent against  tfie  assignee. 

See  Coyne  v.  Weaver.  886 

The  affldamt  of  assessors  <m  to 

the  obtaining  the  requisite  consents  to 
the  issuing  of  town  oonds  only  prima 
facie,  not  conclusive  evidence  of  facts 
therein  stated. 

See  Town  of  8.  v.  Teutoma  8.  Bank. 

408 

When  entries  in  book  of  corpo- 
ration competent  against  officers. 

See  First  If  at.  Bank  v.  TisdaU. 
{Mem.)  655 

Impeaching,  not  confined   to 

reputatif?n  at  time  of  trial. 
See  Dollner  v.  Lintz,    (Mem.)    669 


Of  conversation  teiih  agent  when 

proper  as  part  of  res  gestm.  Also  in 
action  against  bank  to  recover  a  de- 
posit, evidence  that  depoeit  had  been 
attached,  properly  eaoduded  when  not 
set  up  in  answer. 

See  McUrawv.  Tatham.     {Mem.) 

677  • 

EXCEPTION. 

1.  Upon  the  trial  of  an  action  there 
was  no  controverted  question  of 
fact.  The  court  took  a  verdict  for 
the  plaintiff,  reserved  the  case  for 
further  eonsideration  and  then  ren- 
dered judgment  for  defendant. 
This  was  done  without  objection;  ^ 
there  was  an  exception  to  the  * 
judgment, but  none  to  ibe  mode  in 
which  it  was  reached.  Held,  that 
there  was  no  exception  bringing 
the  error,  if  any,  to  the  notice  of 
this  court.    Bevelin  v.  Cooper,  410 

T/ie  point  that  in  action  on  lost 

note,  bond  re-quired  by  statute  was  net 
given,  cannot  be  raised  for  first  time  on 
appeal;  it  must  be  preunted  by  excep- 
tion. 

See  Fordham  v,  ffendriekson. 
{Mem.)  654 

EXECUTION. 

1.  Within  the  meaning  of  the  provis- 
ion of  the  statute  in  reference  to 
summary  proceedings  to  recover 
lands  (2  R.  S.  512,  §  28,  subd.  4, 
amended  by  chap.  101,  Laws  of* 
187j9),  which  authorizes  the  re- 
moval, as  a  tenant,  of  any  person, 
holding  over  and  continuing  in  pos- 
session of  real  estate  sold  under 
execution  against  such  person, 
after  title  under  said  sale  has  been 
perfected,  any  per^n  in  possession 
under  the  title  which  the  purchaser 
has  acquired  is  a  tenant  and  may 
be  removed.  The  statute  is  equally 
applicable  to  the  judfi^ment  debtor, 
and  all  who  hold  under  him  under 
pretense  of  title  acquired  from 
him,  posterior  to  the  judgment. 
People  ex  rel.  Biggins  v.  McAdam. 

287 

2.  Accordingly  held,  that  a  person  in 
possession  under  a  lease  executed 
oy  a  receiver  appointed  in  an  ac- 
tion brought  by  executors,   who 
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held  as  sucU  a  leaseliold  interest  in 
the  premises,  was  a  tenant  within 
the  meaning  of  the  said  provision ; 
and  that  one  who  had  purchased 
the  Interest  of  the  executors  upon 
sale  under  execution  issued  by 
order  of  the  surrogate,  upon  a 
judgment  against  them  as  execu- 
tors, recoyered  prior  to  the  appoint- 
ment of  tiie  receiver,  the  Supreme 
Court  having  given  leave  that  the 
execution  be  liavied  and  enforced 
upon  property  in  the  hands  of  the 
receiver  or  the  executors,  could 
maintain  summary  proceedings  to 
remove  sutch  tenant ;  that  under 
the  order  of  the  Supreme  Court 
the  receiver  was  in  effect  the  per- 
son against  whom  the  execution 
was  issued.  Id. 

When    property   covered   hy 

chattel  mortgage  may  lawfuUy  be  lev- 
ied upon  under  execution. 

See  Steele  v.  Benham.  634 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  An  action  is  maintainable  in  this 
State  by  the  personal  representa- 
tives of*  one  whose  death  resulted 
from  an  injurv  received  in  another 
State  through  the  nee^ligence  of 
the  defendant,  where  it  appears 
that  the  laws  of  that  State  are 
similar  to  those  of  this  State  giv- 
ing to  the  personal  representatives 
a  right  of  action  in  such  cases;  it 
is  not  essential  that  the  statutes 
should  be  precisely  the  same. 
Leonard  v,  (M,  S.  Nav.  Co,        48 

2.  An  administrator  appointed  in  this 
State  may  maintain  the  action 
without  showing  that  letters  of 
administration  have  been  taken  out 
in  the  State  where  the  death  oc 
curred.  Id. 

8.  Letters  of  administration  granted 
by  a  surrogate  in  this.  State,  where 
the  intestate  died  leaving  assets  in 
his  county,  are  conclusive  as  to  the 
authority  to  bring  such  action.  Id, 

4.  Under  the  provision  of  the  Code 
of  Procedure  (§  427)  authorizing 
the  bringing  of  an  action  against  a 
foreign  corporation  by  "  a  resident 
of  this  State  for  any  cause  of  ac- 


tion," held,  that  an  action  was 
properly  brought  in  this  State  by 
an  executor,  a  resident  therein, 
upon  a  policy  of  insurance  issued 
by  a  Connecticut  corporation  upon 
the  life  of  the  testator,  who  re- 
sided and  died  in  that  State,  the 
will  having  been  admitted  to  pro. 
bate  in  that  State,  and  afterward, 
upon  production  to  the  surrogate 
of  an  authenticated  copy  having 
been  admitted  to  probate  in  this 
State.  Palmer  v.  Phcsnio!  M,  L, 
Ins,  Co.  63 

5.  An  executor  is  not  a  guarantor  of 
the  safety  of  securities  -in  his 
charge  belonging  to  the  estate ;  he 
is  bound  simply  to  exercise  such 
prudence  and  diligence  in  the  care 
and  management  of  the  estate  as 
men  of  discretion  and  intelligence 
in  general  employ  in  their  own 
like  afiairs.  McCabe  v.  Fowler,  314 

6.  N.,  in  his  life-time,  left  certain 
United  States  bonds  in  the  hands 
of  O.  for  safe-keeping,  who  was  at 
the  time  responsible,  of  good  char- 
acter and  considered  entirely  trust- 
worthy. N.  died  in  1865,  leaving 
a  will  by  which  his  widow  was  ap- 
pointed executrix,  and  W.,  defend- 
ant's testator,  executor.  The  latter 
qualified,  the  former  did  not  until 
after  the  death  of  W.  The  bonds 
were  converted  into  other  bonds 
which  remained  in  the  custody  of 
O.  until  W.  died  in  1871.  W.  also 
left  securities  of  his  own  in  the 
hands  of  O.  After  the  death  of 
W.  the  widow  of  N.  qualified  as 
executrix,  but  no  letters  testament- 
ary were  issued  to  her.  Her  at- 
torney took  charge  of  the  estate ; 
no  call  was  made  upon  O.  to  deliver 
up  the  bonds;  after  his  death, 
which  occurred  in  1875,  it  ap- 
peared that  in  1874  he  hypothe- 
cated the  bonds  as  collateral  for  a 
loan  made  to  a  firm  of  which  he 
was  a  member;  said  firm,  includ- 
ing O..  were  insolvent.  In  an  ac- 
tion to  charge  the  estate  of  W. 
with  the  amount  of  the  bonds  so 
lost  to  the  estate  of  N.,  held,  that 
there  was  no  negligence  or  want 
of  care  and  vigilance  on  the  part 
of  W.  such  aa  would  authorize  a 
recovery.  Id, 
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7.  Where  the  assets  of  an  estate  had 
all  passed  into  the  possession  of 
one  of  two  executors  and  trustees, 
and,  upon  his  death,  the  surviving 
executor  found  that  the  deceased 
had  mingled  the  assets  with  his 
own,  and  had  partly  converted 
them  to  his  own  use  and  partly 
lost  them  by  unsafe  investments, 
and,  as  the  best  possible  arrange- 
ment to  secure  the  fund,  the  sur- 
vivor took  from  the  estate  of  the 
deceased  a  bond  secured  by  mort- 
gage on  real  estate  in  Ohio,  wliich 
was  guaranteed  by  the  widow  who 
was  sole  legatee  and  at  that  time 
solvent,  and  also  took  further  col- 
laterals for  greater  safety,  the  se- 
curities being  at  the  time  per- 
fectly good,  held,  that  it  was  the 
right  and  the  duty  of  the  survivor 
to  accept  the  securities ;  and  that 
he  could  not  be  'made  personally 
liable  for  so  doing.  Omiston  v. 
Olcott.  839 

8.  The  rule  that  each  of  several  co- 
executors  is  only  liable  for  his 
own  acts,  and  cannot  be  made  re- 
sponsible for  the  negligence  or 
waste  of  another,  unless  he  in  some 
manner  aided  or  concurred  therein, 
applies  as  well  where  the  executors 
are  also  trustees.  Id, 

0.  Also  Tield,  that  while  it  was  the 
duty  of  the  surviving  executor  to 
foreclose  the  mortgage  in  case  of 
nou-payment,  he  was  entitled  to 
exercise  the  reasonable  discretion 
of  an  ordinarily  prudent  man  as  to 
the  time  and  occasion.  Id. 

10.  Under  the  provision  of  the  act  of 
1867  (^  8,  chap.  782.  Laws  of  1867) 
in  relation  to  Surrogates'  Courts, 
authorizing  a  surrogate,  when  an 
executor  or  administrator  has  been 
compelled  to  account,  to  charge 
him  personally  with  the  costs  of 
the  proceeding,  a  surrogate  has 
power  to  charge  an  administrator 
personally  with  fees  of  an  auditor 
appointed  in  such  proceeding  to 
examine  his  accounts.  Bunfordv. 
Weaver.  445 

11.  Where  a  surrogate  has  made  a 
decree  for  the  payment  of  money 
by  an  administrator,  he  may  en- 


force the  performance  of  it  by  at- 
tachment.  (311.  S.  221,  §0,  sub.  4.) 

Id. 

12.  Where  an  attachment  against  au 
administrator  directed  the  collect 
tion  of  interest  on  the  decretal  sum 
named  in  it,  Jield^  that,  conceding 
the  surrogate  had  no  power  to  di- 
rect the  collection  of  interest,  such 
direction  in  the  attachment  did  not 
vitiate  it  in  toto.  Id. 

13.  Where  a  sheriff  is  sned  for  an  es- 
cape from  custody  UQder  such  an 
attachment,  the  plaintiff  is  entitled 
to  recover  the  damages  sustained 
by  him  (Code  of  Civil  Procedure,  § 

.  lo8),  to  wit :  the  sums  awarded  to 
him  by  the  surrogate's  decree, 
with  interest  from  its  date.        Id. 

14.  The  administrator  gave  a  bond 
as  such;  one  of  the  creditors  fur- 
nished money  wherewith  to  buy 
up  the  claims  against  the  adminis- 
trator, which  on  payment  were  as-. 

'signed  to  plaintiff.  Held,  that  this' 
was  not  a  payment  and  extinguish- 
ment of  the  claims.  ld» 


EXTRADITION. 

1.  The  provision  of  the  Federal  Con- 
stitution (art.  4»  §  2),  requiring  the 
surrender,  on  demand  of  the  exec- 
utive autiiority  of  a  State,  of  fugi- 
tives from  justice  '*  charged  with 
treason,  felony  or  other  crimes" 
who  are  found  in  another  State, 
and  the  provision  of  theU.  S.  Stat- 
utes giviug  practical  effect  thereto 
(U.  S.  R.  S.,  §  5278),  embrace  every 
criminal  offense  and  everv  act  for- 
bidden and  made  punisiiable  by 
the  law  of  the  State  where  the  act 
was  committed.  People  ex  rel. 
Jourdan  v.  Donohue,  438 

2.  Where  the  papers  upon  which  a 
warrant  of  extradition  is  issaed  are 
withheld  by  the  executive,  the 
warrant  itself  can  only  be  looked 
to  for  the  evidence  that  the  essen- 
tial conditions  of  its  issue  have 
been  complied  with,  and  it  is  sntfi- 
cient  if  it  recites  what  the  law  re- 
quires. Id> 
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.  8.  Both  at  common  law  and  under 
the  statutes  of  Connecticut,  "theft" 
is  recognized  as  a  crime  and  a.^ 
synonymouB  with  •*  larceny."    Jd. 

4.  Where,  therefore,  to  a  writ  of  ?ia- 
beas  corpus,  a  warrant  of  extradition 
issued  by  the  governor  of  this  Stale 
was  alone  returned,  which  recited 
a  representation  by  the  governor 
of  Connecticut,  that  the  prisoner 
stood  "  charged  with  the  crime  of 
theft"  committed  in  said  State, 
that  said  governor  has  demanded 
his  aiPrest  and  extradition,  that  the 
demand  was  accompanied  by  affi- 
davits, etc. ,  whereby  the  prisoner 
*'  is  charged  with  said  crime  and 
with  having  fled  from  the  said 
State,"  and  that  such  papers  were 
certi  fied  by  said  governor  to  be  duly 
authenticated,  held,  that  the  war- 
rant fully  complied  with  the  stat- 
ute and  sufficiently  established 
the  conditions  necessary  to  its  is- 
sue; that  it  was  not  necessary  to 
state  therein  the  facts  constituting 
the  alleged  crime.  Id: 


FERRY  COMPANIES. 

1.  While  a  ferry  company  is  bound 
to  use  the  strictest  diligence  in  ptb- 
viding  suitable  and  safe  accommo- 
dation for  landing  passengers  from 
its  boats,  it  is  not  bound  to  so  pro- 
vide against  any  possibility  of  dan- 
ger that  they  can  meet  with  no 
casualty.  Loftus  v.  Un,  Ferry 
Co.,  Brooklyn,  455 

2.  Defendant  landed  passengers  from 
its  ferry  boats  by  means  of  a  float 
or  bridge,  between  each  side  of 
which  and  the  adjoining  pier  was  a 
space  of  from  eight  to  twelve 
inches,  left  for  the  movement  of 
the  bridge  under  the  action  of  the 
tide  and  the  impact  of  the  boats  on 
entering  the  slip.  On  each  side  was 
a  guard,  with  a  sill  along  the  outer 
line  of  the  passage-way  rising  six 
or  eight  inches  from  the  floor  of  the 
bridge  which  was  spanned  by  an 
arched  rail,  at,  the  center  about 
three  feet  above  the  sill,  supported 
by  stanchions  in  the  sill  about  six 
feet  apart.  Between  the  sill  and 
this  rail  was  another  rail  twenty  or 
twenty-two  inches  above  and  paral- 


lel with  the  sill.  Plaintiff's  intes- 
tate,  a  child  six  years  old,  while 
leaving  one  of  defendant's  boats, 
in  passing  over  this  bridge,  fell 
through  one  of  the  openings  in  the 
guard  into  the  water  and  was 
drowned.  >  In  an  action  to  recover 
damages  it  appeared  that  the 
bridge  had  been  constructed  five  or 
six  years  befofe  the  accident  and 
was  similar  to  bridges  at  other  fer- 
ries of  the  defendant  over  which 
millions  of  people  passed  annually 
and  no  similar  accident  had  pre. 
viously  happened.  Held,  that  de- 
fendant was  not  chargeable  with 
any  actionable  negligence;  and  that 
a  verdict  for  plaintiff  was  props rlv 
set  aside.  Id, 


FINDINGS  OF  LAW  AND  FACT. 

The  provision  of  the  Code  of  Civil 
Procedure  (^  1023)  fixing  and  de- 
termininjf  the  practice  as  to  find- 
ings by  the  court  or  a  referee,  and 
providing  that  requests  to  find 
shall  be  made  and  the  proposed 
findings  passed  upon  before  the 
final  decision  or  report,  is  incon- 
sistent with  that  portion  of  rule  82 
as  it  stood  prior  to  the  last  amend- 
ment  (adopted  December  17,  1880  ; 
went  into  effect  March  1,  1881), 
which  authorized  findings  of  fact 
upon  settlement  of  the  case,  and 
rendered  so  much  of  said  rule  in- 
operative. Qormerly  v.  Me  Glynn, 

284 

FORECXX)SURE. 

1 .  An  action  upon  a  guaranty  of  a 
mortgage  is  within  the  provision  of 
the  Revised  Statutes  (2  R.  8.  191, 
§§  163,  154),  prohibiting  any  pro- 
ceedings, unless  authorized  by 
the  court,  after  bill  filed  to  fore- 
close a  mortgage  for  the  recovery 
of  the  debt  secured  by  the  mort- 
gage ;  and  in  the  absence  ojT  such 
authority  the  action  is  not  main- 
tainable.    McKeman  v.  Bobinson. 

105 

2.  Where,  however,  such  an  action 
has  been  commenced  without  pre- 
vious authority,  the  court  may  by 
subsequent  order  made  nunc  pro 
tunc  grant  permission,  and  so  re- 
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move  the  impediment,  to  tbe  main, 
tenance  of  the  action  founded  upon 
the  statute.  Id. 

3.  Defendant  A.  executed  to  an  in- 
surance company  his  bond  for  $40,- 
000,  secured  by  mortgage  executed 
by  him  and  by  defendant  J.,  his 
wife,  upon  lands  owned  by  the  lat- 
ter.  At  the  same  time  the  mort- 
gagors signed  a  written  instrument 
in  which  they  consented  to  the  as- 
signment of  the  mortgage  to  the 
superintendent  of  the  insurance 
department,  and  stated  that  no  por- 
tion of  the  mortgage  debt  had  been 
paid  and  that  there  was  **  no  offset 
to  or  legal  or  equitable  defense  to 
the  same."  The  insurance  com- 
pany  became  insolvent  and  a  re- 
ceiver of  its  effects  was  appointed. 
In  an  action  by  the  superintendent 
to  foreclose  the  mortgage,  wherein 
the  defense  of  usury  was  inter* 
posed,  it  appeared  that  it  was  the 
custom  of  the  insurance  depart- 
ment to  require  such  statements  as 
a  condition  precedent  to  the  ac- 
ceptance of  assignments  of  mort- 
gages, and  that  the  instrument  was 
taken  and  deposited  with  the  other 
papers  in  the  office  of  the  superin- 
tendent, ffdd^  that  it  was  to  be 
presumed  that  the  superintendent 
acted  in  accepting  the  assignment, 
and  as  an  essential  part  of  the  trans- 
action, upon  the  faith  of  the  repre- 
sentations in  said  instrument ;  that, 
therefore,  a  finding  to  that  effect 
was  justified  :  and  that  defendants 
were  estopped  from  availing  them- 
selves of  said  defense.  Smyth  v. 
Munroe.  854 

4.  By  the  appointment  of  a  receiver 
in  a  foreclosure  suit  the  plaintiff 
obtains  an  equitable  lien  only  upon 
the  unpaid  rents;  until  such  ap- 
pointment, the  owner  of  the  equity 
of  redemption  has  a  right  to  re- 
ceive the  rents  and  cannot  be  com* 
pelled  to  account  for  them.  Eider 
V.  Bagley.  461 

5.  It  seems  that,  assuming  the  court 
has  power  to  compel  such  owner  to 
pay  the  rents  to  the  receiver  after 
his  appointment, the  exercise  of  the 
power  is  in  the  discretion  of  the 
court,  and  so  not  reviewable  here. 

Id, 


6.  So,  also,  where  fraud  or  contempt 
upon  the  Supreme  Court  is  charged 
upon  the  owner,  in  receiving  rents 
with  knowledge  of  the  pendency 
of  an  application  for  a  receiver,  it 
is  for  that  court  to  deal  with  it, 
and  its  action  in  that  respect  is  not 
subject  to  review  by  this  court.  Id. 


7.  The  provision  of  the  act  of  1858 
in  reference  to  the  foreclosure  of 
railroad  mortgages  (§  2,  chap.  502, 
Laws  of  1853),  which  provides  that 
a  stockholder  of  a  railroaSl  com- 
pany may,  within  six  months  after 
a  sale  of  its  road  under  foreclosure, 
on  paying  to  the  purchaser  a  pro- 
portion of  the  price  paid  equal  to 
the  proportion  his  stock  bears  to 
the  whole  stock  of  the  company, 
have  the  same  relative  amount  of 
stock  or  interest  in  the  company, 
its  road,  franchises,  and  other  prop- 
erty, etc. ,  was  repealed  by  the  act 
of  1854,  amending  the  general  rail- 
road act  (Chap.  382,  Laws  of  1^54), 
and  br  the  act  of  1874  (Chap.  430, 
Laws  of  1874),  "to  faciliute  the 
reorganization  of  railroads  sold  un- 
der mortgages/'  etc  Pratt  v.  Jft/n- 
son,  582- 


8.  H.  executed  a  bond  and  mortgage 
to  a  life  insurance  company  by 
whom  it  was  assigned  to  the  su- 
perintendent of  the  insurance  de- 
partment. The  assignment  was 
accompanied  by,  and  was  accepted 
by  the  superintendent  upon  the 
faith  of  a  writing  signed  by  H., 
consenting  to  the  assignment,  and 
certifying  that  the  amount  secured 
by  the  mortgage  was  unpaid,  and 
that  there  was  '*no  off-set  to  or 
legal  or  equitable  defense  against 
the  same."  The  assignment  was 
dulv  recorded.  Subsequently  H. 
sold  and  conveyed  the  premises 
covered  by  the  mortgage  to  N., 
who  conveyed  a  portion  thereof  to 
McO.  About  the  time  of  the  con- 
veyance to  McC.  the  insurance 
company  executed  and  delivered 
to  N.,  he  having  no  knowledge  of 
the  assignment,  a  release  of  that 
portion  of  the  mortgaged  premises 
conveyed  to  McO.  Defendant,  the 
E.  L.  I.  Co.,  in  reliance  upon  the 
release,  made  a  loan  to  McC.,  se- 
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cared  by  mortgage  on  the  premises 
so  conveyed  to  ner.  In  an  action 
to  foreclose  the  mortgage  executed 
to  the  superintendent,  the  K.  L.  I. 
Co.  set  up  and  offered  toprove  an 
oral  agreement  between  H.  and  his 
mortgagee  at  the  time  his  mort- 
gage was  executed,  that  upon  the 
completion  of  a  dwelling-house 
then  being  erected  on  the  mort- 
gaged premises,  that  portion  con- 
veyed to  McC.  should  be  released, 
and  that  the  release  was  executed 
in  pursuance  thereof.  This  .  was 
objected  to  and  excluded.  Held, 
no  error ;  that  the  release  was  void, 
as  the  record  of  the  assignment 
was  constructive  notice  to  subse- 
quent puifchasers  of  the  mort- 
gaged premises ;  and  that  H.  and 
those  deriving  title  under  him 
were  estopped  from  proving  the 
agreement.  Smyth  v.  KniSc,  L. 
Ins.  Co.  589 


9.  In  an  action  to  foreclose  a  mort- 
gage, one  of  the  defendants,  who 
owned  an  interest  in  the  mortgaged 
premises,  was  an  infant  under  the 
age  of  fourteen;  he  resided  with 
his  mother  in  New  Jersey.  The 
summons  was  not  served  upon 
him,  either  personally  or  by  publi- 
cation, but  was  personally  served 
upon  his  mother,  in  this  State, 
who,  after  such  service,  upon  her 
own  application,  was  by  order  ap- 
pointed a  guardian  ad  litems  with 
authority  to  appear  and  defend 
in  behalf  of  the  infant,  and  she 
appeared  and  put  in  a  general 
answer.  Upon  application  to  com- 
pel a  purchaser  at  the  sale  under 
the  judgment  to  complete  his  pur- 
chase, held,  that  the  court  had  no 
jurisdiction  over  the  infant  de- 
fondant  to  appohit  a  guardian  ad 
litem,  as  said  defendant  had  not 
been  brought  in,  and  the  action 
had  not  been  commenced  as 
against  him  (Code,  g  416) ;  that  an 
appearance  by  the  guardian  was 
not  an  appearance  by  the  infant ; 
that  the  judgment,  therefore,  was 
not  binding  upon  him,  the  sale 
under  it  did  not  convey  a  good 
title,  and  the  motion  was  properly 
denied.  IngeraoU  v.  Mangam.    622 

RighU  of  parties  holding  bonds 


of  railroad  corporation  on  foreclos- 
ure of  mortgage  seeuririg  the  bonds. 

See  Duneomb  v.  H.  Y.,  H.  <Si  N.  R. 
H.  Co.  190 

See  Mortgage. 


FOREIGN  CORPORATIONS. 

1.  Under  the  provision  of  the  Code 
of  Procedure  (§  427)  authorizing 
the  bringing  of  an  action  against 
a  foreign  corporation  by  **a  resi- 
dent of  this  State  for  any  cause  of 
action,"  lield,  that  an  action  was 
properly  brought  in  this  State  by 
an  executor,  a  resident  therein, 
upon  a  policy  of  insurance  issued 
by  a  Connecticut  corporation  upon 
the  life  of  the  testator,  who  resided 
and  died  in  that  State,  the  will 
having  been  admitted  to  probate 
in  that  State,  and  afterward,  upon 
production  to  the  surrogate  of  an 
authenticated  copy,  having  been 
admitted  to  probate  in  this  State. 
Palmar  v.  Phcsnix  M.  L.  Ins.  Co. 


2.  A  foreign  corporation  sued  in  this 
State  cannot  avail  itself  of  the 
statute  of  limitations;  and  this, 
although  it  has,  for  the  time  spe- 
cified in  the  statute,  before  the 
commencement  of  the  action,  con- 
tinuously operated  a  railroad  in 
this  State,  and  has  property  and 
officers  therein.  Boardman  v.  L. 
S.  db  M.  S.  R  R.  Co.  167 

8.  The  plaintiff,  a  national  bank  or- 
ganized and  having  a  place  of  bus- 
iness in  New  Orleans,  purchased 
for  value  of  defendant,  the  M.  & 
T.  Bank,  a  Louisiana  corporation, 
a  draft  irawn  on  bankers  in  the 
citv  of  New  York  for  $10,000.  pay- 
able to  plaintiff's  order;  the  draft 
was  duly  presented  to  the  payees 
at  New  York,  and  payment  re- 
fused ;  it  was  duly  protested  and 
notice  given  to  the  drawer.  An 
action  was  thereupon  commenced 
in  the  Supreme  Court,  and  an  at- 
tachment issued,  which  was  served 
on  said  tankers,  who  had  funds 
of  the  M.  &  T.  Bank  in  their  hands. 
Held  that,  under  and  within  the 
meaning  of  the  provision  of  the 
Code  of  Procedure  (§  427)  provid- 
ing that  an  action  against  a  foreign 
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corporation  may  be  brought  in  the 
Supreme  Court  hy  a  plaiotiff  not  a 
resident  of  this  State,  *'  where  the 
cauHe  of  action  shall  have  arisen 
in  this  Stat^/'  plaintiff  was  to  be 
regarded  as  a  non-resident ;  that 
the  cause  of  action  arose  in  this 
State ;  and  that,  therefore,  the 
court  had-  jurisdiction  of  the  ac- 
tion. Bibernia  Nat.  Bk,  v,  JLa- 
cornbe.  867 


FOREIGN  LAWS. 

1.  The  construction  put  upon  the 
statutes  of  another  State  by  its 
courts  is  controlling  in  the  tri- 
bunals of  this  State.  Leonard  v. 
Cd.  S,  Nav.  Co,  48 


2  An  action  is  maintainable  in  this 
State  by. the  personal  representa- 
tives of  one  whose  death  resulted 
from  an  injury  received  in  another 
State  through  the  negligence  of 
the  defendant,  where  it  appears 
that  the  laws  of  that  State  are  sim- 
ilar to  those  of  this  State  giving  to 
the  personal  representatives  a  right 
of  action  in  such  cases;  it  is  not 
essential  that  the  statutes  should 
be  precisely  the  same.  ia. 

8.  R  seems,  however,  that  the  exist- 
ence of  such  statutes  in  the  other 
State  must  be  proved  ;  it  cannot 
be  presumed.  Id. 


FORGERY. 


Where  forged    checks    hr 

sred'n  the  de- 


_ve  been 
paid  by  iTbank,  charge 
positor's  account,  and  returned  to 
nim,  he  owes  no  duty  to  the  bank 
to  so  conduct  an  examination  of 
these  vouchers  that  it  will  neces- 
sarily lead  to  a  discovery  of  the 
fraud;  at  most,  all  that  is  required 
of  the  depositor  is  ordinary  care, 
and  if  this  is  exercised  by  him  or 
his  agent,  the  bank  cannot  justly 
complain  although  the  forgeries 
are  not  discovered  until  too  late  to 
enable  it  to  retrieve  its  position  or 
make  reclamation  from  the  forger. 
Frank  v.  Chemical  Nat.  Bk.     209 


FORMER  ADJUDICATION. 

1.  Where,  on  the  trial  of  an  indict, 
ment  containing  different  countu 
there  ia  a  specitic  verdict  of  guilty 
on  one  count  and  the  verdict  is  si- 
lent as  to  the  other  counts,  it  is 
equivalent  to  an  acquittal  on  those 
counts,  and  a  judgment  on  the  ver- 
diet  is  as  to  them  a  bar  to  further 
prosecution.  PeopU  v.  DovoUng.  478 

2.  Upon  a  reversal  of  the  conviction 
the  trial  and  conviction  are  not  a 
bar  to  a  new  trial  upon  the  count 
on  which  the  verdict  of  guilty  was 
rendered;  but  the  reversal  does 
not  disturb  the  verdict  of  acquittal 
upon  the  other  counts.  Id. 

Where  in  an  action  for  fravd 

a  counter-claim  founded  on  contract 
is  set  vp  and  put  at  issue  hut  is  dui- 
allowed,  the  judgment  not  a  bar  to 
«7i  aetitm  on  the  counterclaim. 

See  People  v.  Dennisoji.  272 


FRAUD. 

1,  Where  the  ffravamen  of  an  action 
is  fraud,  plainlilTs  having  failed  to 
establish  the  fraud  cannot  main- 
tain the  action  on  th^  theory  that 
a  liability  founded  on  contract  was 
disclosed'  by  the  evidence.  People 
V.  Bennison.  272 

2.  In  an  action  founded  on  fraud,  a 
counter-claim  founded  on  contract 
cannot  be  allowed.  Id, 

8.  The  provision  of  the  statute  (2  R. 
S.  23,  ^  86.  sub.  7)  declaring  a  dis- 
charge of  an  insolvent  from  his 
debts  void  "if  he  shall  be  guihy 
of  any  fraud  whatever  contrary  to 
the  true  intent "  of  the  article, 
refers  to  a  fraud  perpetrated  in 
the  proceedings  to  obtain  the  dis- 
charge, not  to  a  fraud  in  the  creat- 
ing of 'the  debt.  BeveHn  v.  Cooper. 

410 

WTien    allegations   of  firaud 

in  comj^aint  in  action  for  an  account- 
ing do  not  change  character  of  action. 

See  IlniTington  v.  Jfrucf.  103 
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FRAUDS  (STATUTE  OP). 
8s6  Statutb  of  Frauds. 

GENERAL  TERM. 

Where  «  plaintiff  in  an  aetion  for 
partition  dies  after  argument  at 
General  Term,  and  before  deotaioo 
of  an  appeal  from  an  order  requir- 
ing a  purchaser  on  sale  under  the 
judgment  to  complete  his  pur- 
chase, the  General  Term  has  power 
to  direct  its  order  to  be  entered 
nunc  pro  tune,  as  of  a  day  prior  to 
the  death.    Bergen  y.Wj/ckof,  659 

GIFT. 

W?iere  amgnm^nt  without  eon- 

mderation  of  estate  in  eiDpeetanep  wUid 
as  a  gift. 

See  Ham  v.  Van  Orden,  257 


GRANTOR  AND  GRANTEE. 

1.  It  seems  that  the  mere  fact  that  the 
purchaser  of  lands  took  subject  to 
a  mortgage  does  not  render  him 
liable,  either  legally  or  equitably, 
to  indemnify  his  grantor  against 
the  mortgage.    Smith  y.  Truslow. 


2.  It  seems,  however,  the  rule  would 
be  otherwise  if  the  mortgage  debt 
formed  part  of  the  consideration 
of  the  purchase  and  was  to  be  paid 
by  the  purchaser,  or  if  he  retained 
its  amount.  Id. 


GUARDIAN  AD  LITEM. 

A  guardian  ad  Htem  can  only  be 
regularly  appointed  for  such  a  de- 
fendant after  service  of  summons 
personally  or  by  the  substituted 
mode  of  service  prescribed.  Inger- 
soU  v.  Mangam,  022 


HABEAS  CORPUS. 

Where,  therefore,  to  a  writ  of  ha- 
beas corpus,  a  warrant  of  extra- 
dition  issued  by  the  governor  of 

SioKELs— Vol.  XXXIX. 


this  State  was  alone  returned, 
which  reoitod  a  representation  by 
the  governor  of  Connecticut,  that 
the  prisoner  stood  "  charged  with 
the  crime  of  theft "  committed  in 
said  State,  that  said  governor  has 
demanded  his  arrest  and  extradi- 
tion, that  the  demand  was  accom- 
panied by  affidavits,  etc.,  wbereby 
the  prisoner  "  is  charged  with  said 
crime  and  with  having  fled  fn>m 
the  said  State,"  and  that  such  pa- 
pers were  certiOed  by  said  gov- 
emor  to  be  duly  authenticated, 
hM,  that  the  warrant  fully  com- 
plied with  the  statute  and  suffi- 
ciently established  the  conditions 
necessary  to  its  issue  ;  that  it  was 
not  necessary  to  state  therein  the 
fkcts  constituting  the  alleged 
crime.  People  ex  rel.  Jourdan  v. 
I>onohue.  488 


HIGHWAYS. 

1.  A  railroad  corporation  is  not  re- 
lieved from  the  duty  imposed 
npon  it  by  the  general  railroad 
act  ( sub.  5,  §  28,  chap.  140,  Laws 
of  1850)  to  restore  a  highway  intei^ 
sected  by  its  road  ''topuch  state 
as  not  unnecessarily  to  have  im- 
paired its  usefulness "  by  the  fact 
thai  a  street  railway  company 
whose  road  runs  along  the  high- 
way  is  obligated  to  keep  the  high- 
way  between  the  rails  of  its  track 
in  repair.  The  duty  of  maintain- 
ing tne  crossing  in  proper  condi- 
tion is  not  limited  or  restricted  by 
privileges  granted  to  or  duties  im- 
posed upon  others.  Masterson  v. 
N.  T.C.,etc.,B.B.  Co.         247 

2.  The  provision  of  the  general  rail- 
road act  (§  28,  chap.  140.  Laws  of 
1850),  giving  to  every  railroad  com- 
pany authority  to  construct  its  road 
across  any  street  or  highway  which 
the  route  of  its  road  shall  intersect, 
was  not  repealed  by  implication  by 
the  acts  of  1869  and  1874,  provid- 
ing for  the  laying  out  of  the  high- 

.  ways  or  avenues,  known  as  "  Ocean 
Parkway  "  (Chap.  861,  Laws  of 
1860 ;  chap.  583,  Laws  of  1874),  so 
far  as  it  pertains  to  those  high- 
ways ;  they  are  highways  within 
the  Ineaning  of  the  railroad  act, 
and  railroads   have  the  same  au- 
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thorit^  to  croea  them  as  thej  liave 
to  croBfl  other  highways,  btrana- 
?ian  V .  Sea  Vtew  R.  H.  Go.        30S 

8.  The  act  of  1871  (Chap.  609,  Laws 
of  1871)  declaring  that  "no  rail- 
way upon  which  loconfotive  steam 
shall  be  used,  or  is  or  shall  be  au- 
thorized or  intended  to  be  used 
as  a  motive  power/'  shall  be  con- 
structed across  certain  avenues 
therein  mentioned,  without  the 
approval  of  the  State  engineer, 
has  no  application  to  that  portion 
of  "  Ocean  Parkway  "  constructed 
under  said  act  of  1874.   •  Id, 

4.  The  said  act  of  1871  has  reference 
to  railroads  moving  cars  in  the 
ordinary  way  by  means  of  locomo- 
tive engines,  it  does- not  include 
railways  moving  their  cars  by  a 
propelling  rope  or  cable  attached 
to  stationary  power.  Id, 

6.  Accordingly  held,  that  a  railroad 
corporation  organized  under  the 
act  of  18(56  (Cliap.  697,  Laws  of 
1866),  for  the  purpose  of  construct- 
ing an  elevated'  railroad  to  be 
operated  "  by  means  of  a  propel- 
ling rope  or  cable  attached  to 
stationary  power,"  had  authority 
under  tlie  said  provision  of  the 
general  railroad  act,  which  by  said 
act  of  1866  is  made  applicable  to 
corporations  organized  under  it,  to 
cross  that  portion  of  "  Ocean  Park- 
way" constructed  under  the  act 
of  1874,  which  was  intersected  by 
.  the  route  of  its  road.  Id, 


HUSBAND  AND  WIFE. 

Deposit  by  hiuband  in  name  of 

tcife  belongs  to  Jier. 
See  McGraw  v,  TcUham,  {Mem.)  677 

See  Married  Women. 


IMPRISONMENT. 
See  Insolvency. 

INDICTMENT. 

The  act  of  1877  (Chap.  167,  Laws  of 
1877)  in  relation  to  criminal  of- 


fenses committed  on  railroads,  pro- 
viding that  for  any  crime  or  offenBe 
committed  within  this  State  •  »  • 
"  in  respect  to  any  portion  of  the 
lading  or  freight  of  any  railroad 
train  or  car,"  an  indictment  may 
be  found  and  tried  in  any  county 
through  which  the  train  or  car 
shall  have  passed  in  the  course  at 
that  trip,  includes  the  offense  of 
receiving,  with  guilty  knowledge, 
goods  stolen  from  a  railroad  train, 
and  an  indictment  therefor  may 
be  found  and  tried  in  any  county 
through  which  the  train  passed. 
People  V.  Dovling,  478 


INFANTS. 

1.  Under  the  Code  of  Civil  Procedure 
(§  426),  to  constitute  a  personal  ser- 
vice of  a  summons  upon  a  defend- 
ant  wbo  is  an  infant  under  the  age 
of  fourteen,  there  must  be  a  deliv- 
ery of  a  copy  of  the  summons 
within  the  Sr^te,  both  to  the  infant 
aad  to  his  father,  mother,  guardian 
or  other  person  specified  ;  service 
on  the  infant  alone,  or  upon  one  of 
the  persons  specified,  is  not  suffi- 
cient.    IngerwU  v.  Mangam.    622 

2.  A  guardian  ad  litem  can  only  be 
regularly  appointed  for  such  a  de- 
fendant after  service  of  summons 
personally  or  by  the  substituted 
mode  of  service  prescribed.        Id. 

8.  An  appearance,  therefore,  by  one 
appointed  guardian  ad  litem  for  an 
infant  defendant  who  has  not  been 
served  with  summons  is  not  a  vol- 
untary appearance  of  the  defend- 
ant witbin  the  meaning  of  the 
provision  of  the  Code(^  424) which 
provides  that  such  an  appearance 
shall  be  equivalent  to  personal  ser- 
vice of  the  summons.  Id. 


INJUNCTION. 

Two  corporations  organized  under 
the  laws  of  Great  Britain  entered 
into  an  agreement,  which  provided, 
in  case  of  difference,  for  arbitrar 
tors  to  be  appointed  and  to  act  in 
this  State,  having  the  powers  given 
to  arbitrators  under  the  Eng- 
lish common-law  procedure,  their 
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award  to  be  made  a  rule  of  the 
Qaeen*8  Bench.  In  an  action 
brought  by  one  of  said  corpora, 
tions  against  theotlierand  arbitra- 
tors appointed  under  the  agree- 
ment, to  restrain  the  prosecution 
of  the  arbitration,  tlie  Special 
Term  denied  plaintiff's  motion  for 
a  preliminary  injunction  on  the 
ground  as  stated  in  the  order  "that 
the  court  has  no  jurisdiction  in 
this  action."  Held,  error ;  as  the 
plaintiff,  although  a  foreign  cor- 
poration, could  invoke  the  juris- 
diction of  the  courts,  and  the  in- 
dividual defendants  were  resi- 
dents of  the  State.  Direct  U,  8. 
Cable  Co,  v.  Dom.  Tel.  Co.         158 


INSANE  PERSONS. 

1,  This  action  was  brought  by  plaint- 
iff, as  committee  of  the  estate  of  a 
lunatic,  to  obtain  an  accounting  of 
the  rents  and  profits  of  real  estate 
owned  in  common  by  the  lunatic 
and  by  defendant's  testator,  re- 
ceived by  the  latter,  and  of  personal 
property  belonging  to  them  jointly, 
which  the  complaint  alleged  had 
been  fraudulently  appropriated  by 
said  testator,  the  defendant,  and 
her  former  husband,  in  pursuance 
of  a  conspiracy  between  them  in 
fraud  of  the  rights  of  the  lunatic. 
Held,  til  at  the  action  being  for  an 
accounting  was  referable;  that  the 
allegations  of  fraudulent  conspir- 
acy did  not  change  its  character; 
and  that  an  older  of  reference  was 
not  reviewable  here.  Harrington 
V.  Bruce,  103 

2.  PlainiiiT's  complaint  alleged  in 
substance  that  R.,  his  intestate,  be- 
ing at  the  time  of  unsound  mind, 
transferred  to  defendant  various 
sums  of  money  under  an  agree- 
ment, in  writing,  by  which  defend- 
ant agreed,  to  pay  to  R.  the  inter- 
est on  said  money  during  his  life, 
and  after  l\is  death  Interest  on  the 
whole  or  a  part  thereof  to  his  ex- 
ecutor or  administrator  for  the  ben- 
efit of  his  widow,  or  directly  to  his 
widow  and  his  sister  for  their  ben- 
efit during  their  lives ;  that  inter 
est  was  paid  by  defendant  np  to 
the  death  of  *R.,  but  not  since ; 
that  the  sister  of  R.  died  shortly 


after  his  death ;  that  plaintiff,  af- 
ter his  appointment  as  administra- 
tor, obtained  from  the  widow  her 
written  consent  that  he  might 
surrender  the  written  agreement, 
which  lie  offered  to  do,  and  de- 
manded a  return  of  the  moneys 
which  defendant  refused.  On  de- 
murrer to  the  complaint,  7ield,  that 
•  it  stated  a  good  cause  of  action*; 
that  the  allegation  as  to  unsound- 
ness of  mind  was  one  of  fact,  and 
the  contract  was  one  that  could  be 
rescinded.  Migffs  v.  Am.  Tract  8oc. 

330 

3.  Where  a  party  seeks  to  sustain  a 
contract  made  with  a  lunatic,  on 
the  ground  that  it  was  made  in 
good  faith,  for  the  benefit  of  the 
lunatic  and  without  knowledge  of 
his  incapacity,  and  that  it  has  been 
so  far  performed  'that  said  party 
cannot  be  placed  in  statu  quo. 
these  facts  must  be  alleged  and 
proved.  Jd, 


INSOLVENCY. 

1.  Where  an  order  of  discharge  ex- 
empting a  debtor  from  imprison- 
ment for  any  prior  debt,  purport- 
ing to  be  issued  under  the  article 
of  the  Revised  Statutes  in  relation 
to  the  exoneration  of  insolvent 
debtors  from  imprisonment  (2  R. 
S.  28,  %l  et  seq.)y  contains  recitals 
of  all  the  facts  needed  to  give  ju- 
risdiction to  the  officer  granting  it, 
the  order  alone  will  protect  a 
sheriff  acting  under  it,  in  the  ab- 
sence of  proof  of  knowledge,  on 
his  part,  of  any  defects  in  the  pro- 
ceedings.    Hevelin  v.  Cooper.    410 

2.  If  the  order  omits  a  recital  of  any 
necessary  fact  the  sheriff  will  be 
protected  if  he  can  show  aliunde 
the  existence  of  the  fact.  Id. 

3.  The  said  article  Includes  a  debtor 
who  has  been  charged  in  execu- 
tion.  Id. 

4.  The  proof  required  to  be  made  at 
the  time  of  presenting  the  petition, 
and  before  granting  the  discharge 
(2  R.  S.  35,  §2),  .that  the  debtor 
resides,  or  is  imprisoned,  in  the 
county  in    which    the    officer    to 
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whom  the  applicatloii  is  made  re- 
sides, may  be  made  hy  the  verified 
petition  alone.  Id, 

6.  In  an  action  againct  a  sheriff  for 
an  escape,  wherein  he  jastified  un- 
der a  discharge  granted  by  the 
county  judge  of  the  county  of  Suf- 
folk, which  contained  a  redtal  that 
"  Frederick  Maxwell,  the  debtor, 
of  the  town  of  Southold,  in  the 
county  of  Suffolk,  did  present  a 
petition."  EM,  that  the  recital 
was  sufficient  proof  of  the  place 
of  residence,  and  that  proof  thereof 
was  made  to  the  officer  granting  it. 

Id, 

((.  The  petition,  which  was  verified 
to  be  '*  true  in  all  respects,"  began 
thus:  ''The  petition  of  Freder- 
ick Maxwell,  of  Southold,  in  the 
county  of  Suffolk,  »»♦  re- 
spectfully showeth,"  etc.    The  pe- 

*  tition  recited  that  Maxwell  was  in 
custody  of  the  sheriff  of  Suffolk 
county  on  execution  and  had  given 

I   bail  for  the  jail  liberties.     Beld, 

'  that  the  first  statement  was  not 
sufficient  to  make  proof  of  resi- 
dence in  the  county;  but  that  be- 

:  log  out  of  jail  on  the  liberties  was, 
in  the  judgment  of  the  law,  being 
in  prison;  and  the  last  recital, 
therefore,  was  in  effect  an  aver^ 
ment  of  imprisonment  in  the 
county,  and  so  gave  lurisdiction  of 
the  person  of  the  debtor.  Id. 

7.  The  said  article  of  the  Revised 
Statutes  was  not  repealed  by  the 
act  abolishing  imprisonment  for 
debt  (Chap.  8()0,Laws  of  1831).   Jd. 

8.  Nor  was  it  repealed  by  the  pro- 
vision of  the  Code  of  Procedure 
(^  170,  sub.  4),  authorizing  the  ar- 
rest of  a  defendant  in  an  action 
on  contract  who  has  been  guilty 
of  fraud  iu  contracting  the  debt  or 
incurring  the  obligation.  Id, 

9.  The  provision  of  the  statute  (2  R. 
S.  24,  §  85,  sub.  7)  declaring  a  dis- 
charge  of  an  insolvent  from  his 
debts  void  "if  he  shall  be  guilty 
of  any  fraud  whatever  contrary  to 
the  true  intent  '*  of  the  article,  re- 
fers to  a  fraud  perpetrated  in  the 
proceedings  to  oDtain  the  disdutrge. 


not  to  a  fraud  in  the  crsMiog  of 
the  debt.  Id, 

10.  It  was  proved  that  the  discharge 
was  iianded  to  the  defendant  and 
he  was  asked  if  he  would  let  Max- 
well go ;  that  he  took  time  to  ad- 
vise with  his  counsel,  and  that  the 
next  day  Maxwell  was  at  his  home 
beyond  the  jail  liberties.  Betd,  the 
presumption  was  that  he  was  set 
free  in  oonseqaence  of  the  dis- 
charge. Id. 


INSURANCE  DEPARTMENT. 

1.  Where  the  superintendent  of  the 
insurance  department  has  accepted 
from  an  insurance  company  an  as- 
signment of  a  mortgage  as  a  part 
of  the  deposit  to  be  made  with  him, 
under  the  requirements  of  the  in- 
surance law,  on  the  faith  of  a  rep. 
resentation  on  the  part  of  a  mort- 
gagor that  there  is  no  legal  or  equit- 
able defense  to  the  same,  he  can 
avail  himself  of  the  doctrine  of 
estoppel  prohibiting  a  debtor,  upon 
the  faith  of  whose  statements  an 
assignment  of  his  obligation  has 
been  accepted,  from  disputing  such 
statements.  Smyth  v,  Munroe.  854 

2.  Defendant  A.  executed  to  an  in- 
surance company  his  bond  for 
$40,000,  secured  by  mortgagee  xe- 
cuted  by  him  and  by  defendant  J., 
his  wife,  upon  lands  owned  by  the 
latter.  At  the  same  time  the  mort. 
pigorssigni*d  a  written  Instrument 
in  which  they  consented  to  the  as- 
signment of  the  mortgage  to  the 
superintendent  of  the  insurance 
department,  and  stated  that  no 
portion  of  the  mortgage  debt  had 
been  paid  and  that  there  was  *-  no 
offset  to  or  legal  or  equitable  de- 
fense  to  the  same."  The  insur- 
ance company    became    insolvent 

•and  a  reosiver  of  its  effects  was 
appointed.  In  an  action  by  the  su- 
perintendent to  foreclose  the  mort- 
gage, wherein  the  defense  of  usury 
was  interposed.  It  appeared  that  it 
was  the  custom  of  the  insurance 
department  to  require  such  state- 
ments as  a  condition  precedent  to 
the  acceptance  of  assignments  of 
mortgages,  and  that  the  instru- 
ment   waa   taken   and   deposited 
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with  the  other  papers  In  the  office 
of  the  Buperintendent.  JSM,  that 
it  waa  to  be  preBumed  that  the  sa- 
perintendeDt  acted  in  accepting  the 
aflBigninent,  and  aa  an  essential 
part  of  the  transaction,  upon  the 
laith  of  the  representations  in  said 
instrnment;  tliat»  therefore,  a  find- 
ing to  that  effect  was  justified  ; 
and  tlukt  defendants  were  estopped 
from  availing  themselves  of  said 
defense.  Id, 

3.  Also  hM,  that  in  the  al)0ence  of 
proof  of  fraud,  or  want  of  knowl- 
edge, it  was  a  legal  presumption 
that  the  parties  executing  said  in- 
strument  did  so  with  knowledge  of 
its  contents ;  and  that  this  pre- 
sumption was  not  affected  by  the 
fact  that  one  of  them  was  a  mar- 
ried woman;  also,  that  as  against 
a  person  who  had  acted  upon  the 
faith  of  her  representation  she 
could  not  be  exonerated  therefrom 
by  reason  of  her  ignorance.       Id. 

4.  Also  hM^  that  knowledge  on  the 
part  of  tlie  insurance  company  of 
the  usury  could  not  be  attributed 
to  and  did  not  affect  the  superin- 
tendent. Jd. 

5.  Also  liM,  that  evidence  was  com- 
petent Bhowing  the  custom  of  the 
department  in  such  transactions. 

Id. 

6.  H.  executed  a  bond  and  mort- 
pige  to  a  life  insurance  company 
By  whom  it  was  assigned  to  the 
superintendent  of  the  insurance 
department.  The  assignment  was 
accompanied  by,  and  was  accepted 
by  the  superintendent  upon  the 
faith  of  a  writing  signed  by  H.,  con- 
senting to  the  assignment,  and  cer- 
tifying that  the  amount  secured  by 
the  mortgage  was  unpaid,  and  that 
there  was  "no  offiiet  to  or  leral 
or  equitable  defense  against  tne 
same . "  The  assignment  was  duly 
recorded.  Subsequently  H.  sold 
and  conveyed  the  premises  cov- 
ered by  the  mortgage  to  N.,  who 
conveyed  a  portion  thereof  to  McC. 
About  the  time  of  the  conveyance 
to  MoC.  the  insurance  company 
executed  and  delivered  to  N.,  he 
having  no  knowledge  of  the  as- 
signment, a  release  of  that  portion 


of  the  mortgaged  premises  con- 
veyed to  McC.  Defendant,  the  K.  L. 
I.  Co.,  in  reliance  upon  the  release, 
made  a  loan  to  McC,  secured  hy 
mortgage  on  the  premises  so  con- 
veyed to  her.  In  an  action  to  fore- 
close the  mortgage  executed  to  the 
superintendent,  the  K.  L.  L  Co. 
set  up  and  offered  to  prove  an  oral 
agreement  between  H.  and  his 
mortgagee  at  the  time  his  mort- 
gage was  executed,  that  upon  the 
completion  of  a  dwelling-house 
then  being  erected  on  the  mort- 
gaged premises,  that  portion  con- 
veyed to  McC.  should  be  released, 
and  that  the  release  was  executed 
in  pursuance  thereof.  This  was 
objected  to  and  excluded.  Held, 
no  error;  that  the  release  was 
void,  as  the  record  of  the  assign- 
ment was  constructive  notice  to 
subsequent  purchasers  of  the  mort- 
gaged premises;  and  that  H.  and 
those  deriving  title  under  him 
were  estopped  from  proving  the 
agreement.  Smyth  v.  Knids.  L. 
Im.  Co.  589 


INSURANCE  (FIRE). 

What  amaunU  to  assignmerU 

of  policy  of. 
i^  Gruns  v.  R,  F.  Ins,  Co,     673 


INSURANCE  (LIFE). 

1.  Under  the  provision  of  the  Code 
of  Procedure  (§  427)  authorizing 
the  bringing  of  an  action  against  a 
foreign  corporation  by  *'  a  resident 
of  tms  State  for  any  cause  of  ac- 
tion," hM^  that  an  action  was 
properly  brought  in  this  State  by 
an  executor,  a  resident  therein, 
upon  a  policy  of.  insurance  issued 
by  a  Connecticut  corporation  upon 
the  life  of  the  testator,  who  re- 
sided and  died  in  that  State,  the 
will  having  been  admitted  to  pro- 
bate  in  that  State,  and  afterward, 
upon  production  to  the  surrogate 
of  an  authenticated  copy  having 
been  admitted  to  probate  in  this 
Sute.  Palmer  v.  Phcenix  M,  L. 
Int.  Co.  63 

d.  The  policy  acknowledged  receipt 
of   the  first   premium,  and   con- 
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tained  a  condition  avoiding  it  in 
case  of  non-payment  of  tlie  annual 
premiam  on  or  before  the  date 
It  fell  due.  There  was  also  a 
notice  indorsed  upon  the  policy  to 
the  effect  that  no  receipts  for 
premiums  should  be  valid  unless 
signed  by  the  president  or  secre- 
tary, and  that  no  agent  had  au- 
thority to  alter  a  policy  or  to  re- 
ceive any  premium  after  it  became 
due  "  without  special  permission 
from  the  officers  of  the  company." 
S.,  who  was  general  agent  •f  de- 
fendant for  the  State  of  Rhode 
Island,  took  the  application  for  the 
policy  in  question  in  Connecticut. 
He  took  notes  for  the  first  pre- 
mium, which  contained  a  condition 
avoiding  the  policy  if  the  amount 
was  not  paid  when  due;  he  for- 
warded the  application  to  defend- 
ant, received  the  policy  and  de- 
livered it  to  the  insured.  The 
first  note  was  not  paid  when  due 
and  the  insured  wrote  to  S.,  ex- 
pressing inability  to  pay  and  ask- 
ing to  be  relieved  from  liability. 
S.  thereafter  made  a  new  agree- 
ment, taking  new  notes  with  longer 
time  to  run,  the  notes  containing 
the  same  condition,  printed  forms 
furnished  the  agent  by  the  com- 
pany being  used.  S.  informed  the 
defendant  of  this  arrangement  and 
forwarded  to  it  two  of  the  notes; 
it  made  no  objection,  rec^ived  the 
money  on  the  first  note  falling 
due,  which  was  paid  at  maturity, 
and  retained  the  others  until  after 
the  death  of  the  insured.  The  sec- 
ond note  not  being  paid  at  ma- 
turity, S.  wrote  to  the  insured, 
using  paper  with  a  printed  head- 
ing furnished  by  the  cx)mpatiy,  in 
which  he  was  styled  its  general 
agent,  asking  for  payment  of  the 
note  by  a  day  named,  and  this  not 
having  been  complied  with,  again 
wrote,  asking  the  insured  to  send 
the  amount  "  by  return  of  mail  or 
by  express.*'  On  the  day  this  let- 
ter reached  the  insured  he  inclosed 
the  amount  in  bank  bills  in  a  letter 
addressed  to  S.  at  his  place  of  resi 
dence,  which  he  mailed  in  time 
for  a  mail  leaving  the  same  day, 
although  not  the  first  mail  after  the 
receipt  of  the  letter.  The  letter, 
with  its  contents,  never  was  re- 
ceived by  S.  In  an  action  upon  the 


policy,  held,  that  the  condition  and 
notice  had  no  reference  to  the 
first  premium,  but  only  to  sabee- 
quent  ones,  and  so  placed  no  re- 
strictions upon  the  •  power  of  S. 
as  to  the  notes  taken  by  him,  and 
in  the  absence  of  any  notice  of  a 
limitation  upon  his  authority  as 
general  agent  the  insured  had  a 
right  to  suppose  he  could  extend 
the  time  and  prescribe  the  mode 
of  payment,  and  that  payment  in 
the  mode  prescribed  was  binding 
upon  the  defendant;  that  the  di- 
rection in  the  letter  of  S.,  to  send 
by  return  mail,  did  not  require  the 
answer  to  be  sent  by  the  first  re- 
turn mail;  that  the  insured  was 
entitled  to  a  reasonable  time  for 
compliance  before  he  could  be  put 
in  default;  and  that  the  letter  with 
-  money  was  mailed  in  time.        Id. 


INTEREST. 

It  was  stipulated  in  plaint!  ff*s 
mortgages  which  were  executed 
prior  to  the  passage  of  the  act 
(Chap.  538,  Laws  of  1879)  reducing 
the  rate  of  interest  to  six  per  cent, 
that  tUjB  principal  sum  should 
bear  interest  at  seven  per  cent 
until  paid.  By  the  decision  and 
judgment  entered  thereon,  inter- 
est was  directed  to  be  paid  on  the 
amount  found  due,  from  the  date 
of  the  decision,  at  the  rate  of  seven 
per  cent.  Held,  error  ;  that  after 
entry  of  judgment  the  mortgages 
were  merged  therein,  and  there- 
after plaintiff*  was  entitled  to  inter- 
est, not  by  virtue  of  the  mort- 
gages, but  of  the  judgment;  and  so, 
that  the  interest  should  have  been 
at  the  lawful  rate,  Ihylar  v.  Wing. 

471 


When  recover dbie  in  action^ to 

eompd  performance  by  railroad  eor^ 
poration  of  contract  to  pay  dividtTuU 
on  preferred  stock. 

See  Boardman  v.  L.  S,  dh.  M.  8,  R. 
R  Co.  157 


When   interest  recoverable  a* 

damages  in  an  action  against  a  sher- 
iff for  an  escape, 

SeeDunfordy.  Weaver.  445 
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INTERPLEADER. 

When  a  defendant  likely  to  be 

vexed  by  conflicting  claims  mny  have 
remedy  by  action  of  interpleader  or 
by  having  otiier  claimants  brotight  in. 

See  D<ms  v.  Kidder,  121 


JUDGE, 

A  justice  of  the  Supreme  Court 

who  has  confirmed  report  of  referee  in 
7*eference  under  the  stattUe  of  disputed 
claim  against  estate,  disqualified  by 
State  Constitution  (art.  6,  §  S)from  sit- 
ting at  General  Term  in  review  of  de- 
cision. 

See  Duryea  v.  Traphagen.  {Mem.) 

652 

JUDGMENT. 

1.  It  seems  that  the  only  way  to  eab- 
ject  a  judgment  to  an  attachment 
is  to  serve  the  warrant  upon  the 
j  adgment  de  btor.    In  re  FUndrow. 

1 

2.  Where  a  clause  is  inserted  in  a 
judgment  without  authority,  the 
remedy  is  by  motion  to  correct  the 
judgment,  not  by  appeal.  Leonard 
V.  CoL  S.  Nav.  Co,  48 

3.  This  action  was  brought  upon  a 
judgment  obtained  in  the  State 
of  MissisBippi ;  the  judgment-roll 
showed  that  the  judgment  was  re- 
covered upon  a  policy  issued  by 
defendant  to  the  firm  of  W.  R.  G. 
&  Co.  That  action  was  brought  by 
the  members  of  the  firm,  as  stated 
in  the  declaration,  for  the  use  and 
benefit  of  the  plaintiff  herein,  and 
this  was  stated  in  the  judgment.  It 
appeared  that  the  rule  of  the  com- 
mon law,  that  choses  in  action  are 
not  assignable,  and  that  actions 
thereon  when  assigned  must  be 
brought  in  the  name  of  the  as- 
signor, prevails  in  said  State,  and 
that  the  laws  of  said  State  author- 
ized, in  case  of  assignment,  a  state- 
ment such  as  was  contained  in  the 
declaration.  Held,  that  the  judg- 
ment-roll furnished  presumptive 
evidence  that  plaintiflf  was  the 
owner  of  the  judgment;  that  the 
plaintiff  In  such  an  action  is  merely 
a  nominal  party  having  no  interest 
in  or  right  to  control  it ;  nor  is  he 


a  trustee  in  any  rightful  sense 
under  the  Code,  and  so  plaintiff 
alone  could  sue  upon  the  judg- 
ment    Greene  v.  Republic  F,  Ins, 


Co, 


573 


4.  The  Supreme  Court  may,  in  its 
discretion,  instead  of  compelling 
the  successful  party  in  an  action  to 
enter  a  formal  judgment,  direct 
that  unless  judgment  is  so  entered 
within  a  time  specified,  the  de- 
feated  party  may  enter  it;  and  the 
exercise  of  this  discretion  is  not 
reviewable  here.  Wilson  v.  Simp- 
son, 674 

When  provision  in  judgment 

providing  for  the  happening  of  a  fu- 
ture contingency  is  unauthorized. 

See  Livingston  v.  Gordon,  136 

In  action  of  foreclosure,  mort- 
gage is  merged  in  judgment,  and  af- 
ter entry  interest  should  be  at  rate 
then  lawful. 

See  TayUyr  v.  Wing,  471 

When   foreclosure   judgment 

has  been  assigned  as  security  for  a 
usurious  loan,and  mortgaged  property 
sold  under  judgment,  assignment  void, 
and  judgment,  setting  it  and  aU  subse- 
quent proceedings  under  judgment 
aside,  proper. 

See  Wyeth  v.  Braniff.  627- 


JUDICIAL  SALES. 

1.  Within  the  meaning  of  the  pro- 
vision of  the  statute  in  reference 
to  summary  proceedings  to  recover 
lands  (2  R.  S.  512,  g  28,  subd.  4. 
amended  by  Chap.  101,  Laws  of 
1879),  which  authorizes  the  re- 
moval,  as  a  tenant,  of  any  person 
holding  over  and  continuing  in 
possession  of  real  estate  sold  un- 
der execution  against  such  person, 
after  title  under  said  sale  has  l)«en 
perfected,  any  person  in  possession  v 
under  the  title  which  the  pur- 
chaser  has  acquired  is  a  tenant 
and  may  be  removed.  The  statute 
is  equally  applicable  to  the  judg- 
ment debtor,  and  all  who  hold  un- 
der him  under  pretense  of  title 
acquired  from  him,  posterior  to 
the  judgment.  People  ex  rel.  Big- 
gins V.  McAdam.  287 
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%,  In  an  action  to  foreclose  a  mort- 
gage,  one  of  the  defendants,  who 
owned  an  interest  in  the  mortgaged 
premises,  was  an  infant  under  the 
age  of  fourteen ;  he  resided  with 
his  mother  in  New  Jersey.  Tho 
summons  was  not  served  upon 
him,  either  personally  or  by  pub- 
lication, but  was  personally  served 
uDon  his  mother,  in  this  State, 
who,  after  such  service,  upon  her 
own  application,  was  by  order 
appointed  a  guardian  ad  Utem^ 
with  authority  to  appear  and  de- 
fend in  behalf  of  the  infant,  and 
she  appeared  and  put  in  a  general 
answer.  Upon  application  to  com- 
pel a  purclMser  at  the  sale  under 
the  judgment  to  complete  his  pur- 
chase, hdd^  that  the  court  had  no 
jurisdiction  over  the  infant  defend- 
ant to  appoint  a  guardian  ad  litem, 
as  said  defendant  had  not  been 
brought  in,  and  the  action  liad  not 
been  commenced  as  against  him 
(Ckxle,  g  416) ;  tliat  an  appearance 
by  the  guardian  was  not  an  ap. 
pearance  by  the  infant ;  that  the 
judgment,  therefore,  was  not  bind- 
ing upon  him,  the  sale  under  it 
did  i^ot  convey  a  good  title,  and 
the  motion  was  properly  denied. 
IngerwU  ▼.  Mangam.  622 

When  for  edomire  judgment  has 

been  assigned  as  security  for  a  usu- 
riousloan  and  mortgaged propert*/  sold 
under  judgment,  assignment  wid,  and 
judgment,  setting  it  and  sale  under 
foreclosure  judgment  aside,  prooer. 

See  WyeOh  v.  Braniff,  627 


JURISDICTION. 

1.  Two  corporations,  organized  under 
the  laws  of  Great  Britain,  entered 
into  an  agreement,  which  provided, 
in  case  of  difference,  for  arbitra- 
tors to  be  appointed,  and  to  act 
in  this  State,  having  the  powers 
given  to  arbitrators  under  the  Eng- 
lish common-law  procedure,  their 
award  to  be  made  a  rule  of  the 
Queen*s  Bench.  In  an  action 
brought  by  one  of  said  corpora- 
tions against  the  other,  ana  ar- 
bitrators appointed  under  the 
agreement  to  restrain  the  prose- 
cution of  the  arbitration,  the  Spe- 


cial Term  denied  plaintiff 's  motioo 
for  a  preliminary  injunction  on  the 
ground  as  stated  in  the  order  **  that 
the  court  has  no  jurisdiction  in 
this  action.'*  Heid,  error;  as  the 
platntiC  although  a  foreign  eoipo- 
ration,  could  invoke  the  inrisdio- 
tion  of  the  courts,  and  the  indi- 
vidual  defendants  were  residents 
of  the  State.  IHrect  U.  8,  CMe 
Go.  V.  J)<ym.  Tel.  Co.  153 

2.  Tho  plaintiflT,  a  national  bank  or- 
ganized and  having  a  place  of  bus- 
iness in  New  Orleans,  purchased 
for  value  of  defendant,  the  M.  ft 
T.  Bank,  a  Louisiana  corporation, 
a  draft  drawn  on  bankers  in  the 
city  of  New  York  for  $10,000,  pay- 
able  to  plaintiff's  order  ;  the  draft 
was  duly  presented  to  the  payees 
at  New  York,  and  payment  re- 
fused; it  was  duly  protested  and 
notice  given  to  tho  drawer.  An 
action  was  thereupon  commenced 
in  the  Supreme  Court,  and  an  at- 
tachment issued,  which  was  served 
on  said  bankers,  who  had  funds  of 
the  M.  &  T.  Bank  in  their  hands. 
Eidd,  that,  under  and  within  the 
meaning  of  the  provision  of  the 
Code  of  Procedure  (§  427)  piovid- 
ing  that  an  action  against  a  foreign 
corporation  may  do  brought  in 
the  Supreme  Court  by  a  plaintiff 
not  a  resident  of  this  State, "  where 
the  cause  of  action  shall  have 
arisen  in  this  State/'  plaintiff  was 
to  be  regarded  as  a  non-resident; 
that  the  caupe  of  action  arose  in 
this  State  ;  and  that,  therefore,  the 
court  had  jurisdiction  of  the  ac- 
tion. MibeinUa  Nat,  Bk.  t.  Xo- 
combe.  367 

8.  The  jurisdiction  of  q%uu%  judicial 
officers  to  make  a  decision  in  any 
case  is  always  open  to  inquiry, 
and  the  decision  may  be  attacked  - 
collaterally  for  want  of  jurisdic- 
tion.   Cagmn  v.  Town  of  Hancock, 

532 

4.  Under  the  provisions  of  the  Code 
of  Procedure  (g  227),  as  amended 
by  section  6,  chapter  723,  Laws  of 
1866,  declaring  that,  for  the  par- 
poses  of  an  attachment,  an  atSUm 
shall  be  deemed  commenced  when 
the  summons  is  issued,  provided 
that  personal  service  thereof  shall 
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be  made  or  pablication  oommenced 
within  tiiirtj  days,  the  vitality  of 
an  attachment  depended  upon  com- 
pliance with  the  terms  of  the  pro- 
viso ;  and,  upon  omission  so  to  do, 
the  jurisdiction  which  attached  on 
granting  the  warrant  ceased.  BI09- 
ttom  V.  Eatea,  614 

5.  In  an  action  to  foreclose  a  mort- 
gage, one  of  the  defendants,  who 
owned  an  interest  in  the  mortgaged 
premises,  was  an  infant  under  the 
age  of  fourteen;  he  resided  with 
his  mother  in  New  Jersey.  The 
summons  was  not  served  upon  him, 
either  personally  or  by  publication, 
but  was  personally  served  upon 
his  mother,  in  this  Btate,  who,  after 
such  service,  upon  her  own  appli- 
cation, was  by  order  appointed  a 
guardian  ad  litem,  with  authority 
to  appear  and  defend  in  behalf  of 
the  infant,  and  she  appeared  and 
put  in  a  general  answer.  Upon  ap- 
plication to  compel  a  purchaser  at 
the  sale  under  the  judgment  to 
complete  bis  purchase,  heULy  that 
the  court  had  no  j  urisdictlon  over 
the  infant  defendant  to  appoint  a 
guardian  ad  litem,  as  said  defend- 
ant had  not  been  brought  in,  and 
the  action  had  not  been  commenced 
as  against  him  (Code,  §  416) ;  that 
an  appearance  by  the  guardian 
was  not  an  appearance  by  the  in- 
fant ;  that  the  judgment,  therefore, 
vas  not  binding  upon  him,  the 
sale  under  it  did  not  convey  a  good 
title,  and  the  motion  was  properly 
denied.    Ingerecll  v.  Mangam,  622 

Of  court  to  order  biU  of  par- 
ticulars, and  to  affix  a  dtMbUity  to 
dUobedience. 

ike  Dwight  v.  O.  L.  Ins,  Qo.      493 

Whefre  general,  on    death  of 

party  (rfter  argument  of  appeal  from 
order^  may  direct  ite  order  to  be 
entered  nunc  pro  tunc. 

See  Bergen  V,  Wytkoff.  659 

Suffideney  of  papers   to  give 

jurisdiction  to  grant  order  of-  arrest. 
See  King  v.  Arnold.    (Mem.)     668 

LACHES. 

When  good  defense  to  action 

against  hail. 
See  Toles  v.  Adee.  222 
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LANDLORD  AND  TENANT. 
See  Summary  PROCBBDiKoa. 

LARCENY. 

Theft  and  larceny  synonymous 

terms. 
See  People  ex  rel.  v.  Donohue.    488 

LAW. 

PlaintifTs  complaint  alleged  in  sub- 
stance that  prior  to  July,  1866, 
he  was  the  owner  of  certain  prem- 
ises in  the  city  of  New  York,  part 
of  an  old  street  which  had  been 
closed  and  a  new  street  opened,  of 
which  fact  and  of  his  title  plaint- 
iff was  ignorant ;  that  defendant 
sold  said  premiHes  at  public  auc- 
tion, and  thereafter  applied  to  the 
plaintiff  for  a  release  and  con- 
veyance of  his  title,  at  the  time, 
"fraudulently  and  with  intent  to 
deceive,"  keeping  concealed  fiom 
him  the  facta,  and  falsely  inform- 
ing him  that  he  had  some  slight 
claim,  a  mere  equitable  one  of  no 
value,  and  "  that  the  plaintiff,  mis- 
led, deceived  and  induced  6y  such 
fraudulent  concealment  and  such 
false  and  fraudulent  statements 
and  misrepresentations,  which  he 
believed  to  be  true,  executed  and 
delivered  such  release  without  any 
consideration . "  That  th  e  premises 
so  conveyed  were  worth  $200,000, 
and  judgment  was  demanded  for 
that  amount.  The  answer  denied 
the  allegations  of  fraud,  and  the 
referee  found  in  favor  of  defend- 
ant .  Eetd^  that  the  action  was  one 
at  law  only,  and  plaintiff  not  hav- 
ing sustained  the  allegations  of 
the  complaint,  a  judgment  for  de- 
fendant was  proper,  although  the 
case  may  have  presented  matters 
of  equitable  cognizance.  Stefoens 
V.  Mayor,  etc.  296 

LEASE. 

1.  B.  who  had  leased  a  hotel  in  New 
Jersey  of  defendant's  intestate, 
and  who  owned  the  furniture, 
leased  the  hotel  and  furniture  for 
the  unexpired  term  to  E.  for  a 
snm  specified  in  addition  to  the 
rent  as  it  accrued  under  the  lease 

92 
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to  B.  E.  agreed  to  keep  the  furni- 
ture insured,  and  not  to  sell,  re- 
move, or  permit  the  same  to  be 
removed ;  B.  agreed  that  upon  pay- 
ment of  the  rent  and  performance 
of  the  covenants  by  E.,  he  would, 
at  the  expiration  of  the  term,  sell 
and  convey  the  furniture  to  E.  In 
case  of  default  on  the  part  of  E., 
B  was  authorized  to  re-enter  and 
take  possession  of,  and  to  sell  the 
furniture  at  auction,  retaining  out 
of  the  proceeds  the  amount  of  rent 
unpaid,  paying  over  the  surplus 
to  E.  B.  subsequently  transferred 
his  interest  in  the  lease  to  plaint- 
iff, and  assigned  to  )iim  his  interest 
in  the  furniture.  Defendant's  tes- 
tator caused  the  furniture  to  be 
distrained  for  non  payment  of  rent 
under  the  statute  of  New  Jersey, 
which  authorizes  a  landlord  to 
seize  for  rent  in  arrears,  within 
six  months  atter  the  same  becomes 
due,  the  goods  of  his  tenant  on  the 
demised  premises,  but  not  those  of 
any  other  person,  although  in  the 
possession  of  the  tenant.  In  an 
action  for  conversion  of  the  fumi- 
ture,  hdd^  that  the  transaction  be- 
tween B.  and  E.  as  to  said  furni- 
ture was  a  conditional  sale,  the 
title  remaining  in  B.  until  per- 
formance by  E.  ;  that  no  such  in- 
terest was  transferred  to  &  as 
Tendered  the  property  subject  to 
be  distrained  for  rent  due  from 
him ;  and  that  the  transfer  from 
B.  vested  the  title  in  plaintiff,  and 
upon  default  made  by  E. ,  he  had 
a  riglit  to  take  possession.  Bean 
V.  Mge,  610 

.  The  fact  that  a  lease  of  premises, 
used  by  a  firm  for  copartnership 
purposes,  is  to  one  of  the  copart- 
ners does  not  authorize  him  to  take 
a  renewal  lease  in  his  own  name 
and  for  his  own  benefit ;  and  a 
hinewal  will  inure  to  the  benefit 
of  the  firm.  MUcheU  v.  Ewtd.     556 


LEGACIES. 

When  chargeaible  on  recU  estate. 

See  Le  Febre  v.  Toole.  95 

LICENSE. 

1.  A  mere  license  to  drain  is  not  made 
irrevocable  by  the  fact  that  a  val- 


uable consideration  was  paid  there- 
for.    WUeman  v,  Lvdmnger.       3 

2.  The  parties  owned  adjoining  city 
lots,  fronting  upon  a  street  in  which 
there  was  no  sewer.  Defendant 
built  an  underground  drain  or  sew- 
er of  plank  from  his  house  to  a 
sewer  in  another  street ;  he  gave 
to  plaintiff,  for  the  consideration 
of  $7,  a  writing  suting  tliai  the 
money  was  received  "  for  the  right 
to  drain  through  my  premises," 
and  plaintiff  thereupon  built  a 
similar  drain  of  plank  connecting 
with  defendant's  drain .  After  the 
lapse  of  over  twenty  years,  plaint- 
iff took  up  his  drain  and  replaced 
it  with  a  di-ain  of  tile  of  greater 
capacity  than  defendant's,  and  also 
made  changes  in  his  privy  vault, 
and  thereafter  the  filth  and  foal 
water  from  his  privy  llowed  back 
into  defendant's  cellar ;  thereapon 
defendant,  on  his  own  laud,  cut 
off  the  connection  and  refused  to 
allow  plaintiff  to  go  upon  his 
premises  to  open  and  repair  the 
drain.  In  an  action  to  restrain  de- 
fendant from  obstructing  the  sewer 
and  for  damages,  held,  that  the 
agreement  indicated  by  the  writ- 
ing  could  not  be  inferred  to  be  a 
permanent  one,  but  it  would  be 
satisfied  by  regarding  it  as  a  tem- 
porary arrangement,  and  should 
be  so  construed  ;  that  the  agree- 
ment so  indicated  was  good  as  a 
license  giving  plaintiff  immunity 
while  acting  under  it,  but  giving 
no  vested  right  to  the  use  or  en- 
joyment of  the  privilege,*  against 
the  will  of  the  grantor;  and  that, 
therefore,  it  was  revocable  at  the 
pleasure  of  the  latter.  Id. 

8.  Also  hM,  that  twenty  years*  user 
did  not  give  plaintiff  a  prescriptive 
right  to  the  easement,  as  the  pos- 
session  was  by  consent  of  defend- 
ant and  there  could  be  no  adverse 
possession  until  defendant  cat  off 
plaintiff's  drain.  Id. 

LIENS. 

8ee  MoRTOAGBS. 

LIMITATION  OP  ACTIONS. 

A  foreign  corporation  sued  in  this 
State  cannot  avail  itself  of  the 
statute  of  limitations  ;  and  this. 
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although  it  has,  for  the  time  speci- 
fied in  the  statute,  before  the  com- 
mencement of  the  action,  continu- 
ously operated  a  railroad  in  this 
State,  and  lias  property  and  officers 
therein.  Boardman  v.  X.  8,  <Sb  M. 
S.  M,  B.  Co.  157 


LOST  INSTRUMENTS. 

The  point  that  in  acti^m  on 

lost  note  bond  required  hy  statute  loas 
not  given,  cannot  be  raised  for' first 
time  on  appeal,  it  must  be  presented 
by  exception. 

See  Ford/uim  v.Hendrickson,  {Mem.) 

654 

LUNATICS. 

See  Insane  Pbrsoks. 


MARRIED  WOMEN. 

1.  Where  a  married  woman  is  the 
owner  of  stock  of  a  bank  located 
in  a  State  other  than  that  in  which 
she  and  her  husband  are  domiciled, 
the  effect  of  the  payment  by  the 
bank  to  her  husband,  of  dividends 
declared  upon  her  shares  of  stock, 
is  to  be  determined  by  the  law  of 
the  place  where  the  bank  is  located, 
not  by  the  law  of  the  owner's  domi- 
cile. Graham  v.  Fii'st  If  at.  B'k, 
Norfolk,  393 

2.  E.,  a  married  woman,  domiciled 
with  hef  husband  in  Maryland, 
was  the  owner  of  certain  shares  of 
stock  of  a  Virginia  bank;  in  the 
latter  State  the  rule  of  the  com- 
mon law  as  to  the  relations  of 
husband  and  wife  prevails.  The 
husband  was  cashier  of  two  Mary- 
land banks,  in  both  of  which  he 
was  largely  interested,  and  of 
which  he  was  the  controlling  agent; 
with  these  banks  the  Virginia 
bank  had  accounts,  kept  in  the 
name  of  the  husband  as  cashier; 
by  his  direction  or  with  his  assent 
various  dividends  declared  upon 
said  shares  of  stock  were  paid  to 
said  banks  or  credited  in  their  ac- 
counts and  allowed  them  upon  set- 
tlement. In  an  action  by  assignees 
of  the  wife  to  recover  the  divi- 
dends, held,  that  the  evidence  jus- 


tified a  finding  of  payment  of  the 
dividends  to  the  husband;  and  that 
such  payment  was  good  as  against 
the  wife  or  her  assigneert  and  dis- 
charged defendant's  liability.    Id, 

TJie  presumption  that  a  party 

executing  an  instrument  does  so  loUh 
knowkdge  of  its  contents  not  affected 
by  the  fact  that  the  party  is  a  married 
tooman. 

.  Munroe.  854 


MASTER  AND  SERVANT. 

McG.,  plaintiff's  intestate,  was  em- 

61oy<^  in  the  yard  of  defendant  at 
[.  P.  to  assist  the  yaidmaster  L. ; 
he  was  hired  by  L.  and  was  under 
his  control  and  supervision.  While 
McC.  was  engaged,  by  the  direction 
of  L.,  in  attaching  a  damaged  car 
standing  on  a  track  in  the  yard  to 
another  car,  L.  negligently  signaled* 
to  an  engineer,  whose  train  stood 
upon  the  track,  to  back  the  train, 
which  he  did,  without  signal  or 
warning,  and  in  consequence  Mc- 
C.  was  crushed  between  t;he  cars, 
receiving  injuries  causing  his 
death.  In  an  action  to  recover 
damages,  Iield,  that  the  yardmaster 
was  to  be  deemed  a  fellow-servant 
with  the  deceased  as  to  all  acts 
done  in  the  range  of  the  common 
employment,  except  those  done  in 
the  performance  of  some  duty 
which  defendant  owed  to  its  ser- 
vants ;  that  the  act  in  question  was 
not  one  of  that  character ;  and  that, 
therefore,  defendant  was  not  liable. 
McCosker  v.  L.  I.  R,  E,  Co,       77 


MEASURE  OP  DAMAGES. 

In  action  to  recover  purchase- 

pnce  under  contract  for  sale  of  per- 
sonal property  measure  of  damages  is 
contract-price  less  payments  ;  vendor 
may  but  is  not  bound  to  sell  at  auction 
on  account  of  vendee,  although  prop- 
erty  tsperishoNe. 

See  Munter  v.  Wetsell.  549 


MERGER. 

In  action  of  foreclosure,  mort- 
gage is  merged  in  judgment  and  after 
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entry,  inUrMt  ihatUd  be  at  rate  then 
lawful. 
See  Taphr  v.  Winff.  471 


MILITARY  LAW. 

1.  The  proyision  of  the  National 
Guard  Act  of  1870  (§  268,  chap.  80, 
Laws  of  1870),  entitling  a  member 
of  the  National  Guard  to  an  ex- 
emption from  the  assesaed  yal  na- 
tion of  his  property  to  the  amount 
of  $1,000,  during  the  period  of  his 
military  seryice,  was  repealed  by 
its  omission  from  the  section  as 
amended  in  1875  (§  50,  chap.  228, 
Laws  of  1875).  Teople  exrel.  Sears 
y.  Bd,  AssTi.  «10 

2.  No  contract  relation  existed  be- 
tween the  State  and  a  member  .of 
the  National  Guard  who  had  en. 
listed  prior  to  the  passage  of  the 
repealing  act  and  whose  term  of 
service  had  not  then  expired,  which 
would  preyent  it  from  taking  ef- 
fect as  to  him ;  he  enlisted  subject 
to  the  right  of  the  State  at  any 
time  to  modify  or  repeal  the  ex- 
emption, and  upon  the  repeal  his 
right  to  the  exemption,  as  to  all 
subsequent   assessments,   ceased. 

Id. 

MISTAKE. 

1.  The  obligation  of  a  party  to  re- 
fund money  voluntarily  paid  to 
him  by  mistake  can  arise  only  after 
notification  of  the  mistake,  and  de- 
mand of  pajrment.  Southwiek  v. 
Mret  Nat.  ffk  of  M.  420 

2.  To  entitle  a  party  to  relief,  on  the 
ground  of  mistake,  it  must  be  a 
mistake  as  to  some  existing  fact, 
not  as  to  something  to  occur  in  the 
future;  and  it  must  be  a  mistake 
as  to  some  fact  bearing  directly, 
not  remotely,  upon  the  act  against 
which  relief  is  sought.  Id. 


MORTGAGE. 

1.  In  an  action  to  foreclose  two 
mortgages.  It  appeared  that  there 
was  a  prior  mortgage  upon  the 
premises,  the  beneficiary  owner 
whereof,  in  pursuance  of  an  agree- 


ment under  which  a  fonrlh  mort- 
gage wa»  executed  and  accepted, 
covenanted  that  said  mortgage 
should  haye  priority  of  lien  over 
his  mortgage,   as  it  it  had  been 

^reyioasly  executed  and  recorded. 
'he  lien  of  the  first  morteage  was 
subsequently  discharged.  Held^ 
that  the  covenant  did  not  give  the 
fourth  mortgage  a  priority  of  lien 
over  plaintiffs  mortgages;  that  the 
intent  of  the  parties  X/q  the  agree, 
ment  under  which  the  fourth  mort- 
gage was  taken  was  not  to  place 
that  mortgage  ahead  of  plaintifTs 
mortgages,  or  to  give  its  owner  an 
.  interest  in  the  first  mortgage,  but 
simply  that  the  liens  prior  to  the 
fourth  mortgage  should  only  be  the 
amount  of  plaintifiTs  mortgages; 
and  that  the  agreement  was  fully 
satisfied  by  a  diwsharge  of  the  first 
mortgage.     Taylor  v.  Wing.     471 

2.  It  wae  stipulated  in  plaintiffs 
mortgages  which  were  executed 
prior  to  the  passage  of  the  act 
(Chap.  588,  Laws  of  1879)  reducing 
the  rate  of  interest  to  six  per  cent, 
that  the  principal  sum  should  bear 
interest  at  seven  per  cent  until 
paid.  By  the  decision  and  judg- 
ment entered  thereon,  interest  was 
directed  to  be  paid  on  the  amoent 
found  due,  from  the  date  of  the  de- 
cision, at  the  rate  of  seven  per 
cent.  J3«2ti,  error;  that  after  entry 
of  judgment  the  mortgages  were 
merged  therein,  and  thereafter 
plaintiff  was  entitled  to  interest, 
not  by  virtue  of  .the  mortgages, 
but  of  the  judgment;  and  so,  wat 
the  interest  should  have  been  at 
the  lawful  rate.  Id. 

8.  It  seems  that  the  mere  fact  that 
the  purchaser  of  lands  took  sub- 
iect  to  a  mortgage  does  not  render 
him  liable,  either  legally  or  equit- 
ably,  to  indemnify  his  grantor 
against  the  mortgage.  Smith  v. 
TrusUfW.  600 

4.  J2  seems,  however,  the  rule  would 
be  otherwise  if  the  mortgage  debt 
formed  part  of  the  consideration 
of  the  purchase  and  was  to  be  paid 
by  the  purchaser,  or  if  he  retained 
its  amount.  Id. 

Biff  hts  of  parties  hotdingb^nds 
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of  raiQrroad  corporation  onforeohmre 
of  mortgage  teeuring  the  hondi, 

See  Duncomb  v.  N.  Z.  H.  A  N. 
R.  B,  Co.  190 

Record  ofauignment  cf  mort- 
gage, conetruetwe  notice  to  mjibeequent 
purchasers  of  mortgaged  premises. 

See  Stnyth  v.  K.  L.  Ins.  Co.      689 

See  FoBBCLOeuBB. 
MOTIONS  AND  ORDERS.  , 

1.  Where  an  action  haa  been  com- 
menced withoat  pravloas  authority 
upon  guaranty  of  a  mortgage,  after 
the  bringing  of  an  action  to  fore- 
close the  mortgage,  the  court  may 
by  Bubsequent  order  made  nunc 
pro  tune  grant  permission,  and  so 
remove  the  impediment  to  the 
maintenance  of  the  action  founded 
upon  the  statute.  McKeman  v. 
Robinson.  103 

2.  Where  an  order  of  Special  Term 
was  "  in  all  respects  affirmed "  by 
the  General  Term,  held,  that  this 
court  could  only  look  to  the  order 
to  ascertain  the  ground  upon  which 
the  court  below  proceeded.  Di- 
rect U.  S.  CaUe  Co,  v.  Dom.  Tel. 
Co.  153 

8.  Where  an  order  of  discharge  ex- 
empting a  debtor  from  imprison- 
ment for  any  prior  debt,  purport- 
ing  to  be  issued  under  the  article 
of  the  Revised  Statutes  in  relation 
to  the  exoneration  of  insolvent 
debtors  from  imprisonment  (2  R.  S. 
^,%\et  seq.\  contains  recitals  of 
all  the  facts  needed  to  give  juris- 
diction to  the  officer  granting  it, 
the  order  alone  will  protect  a  sheriff 
acting  under  it,  in  the  absence  of 
proof  of  knowledge,  on  his  part, 
of  any  defects  in  the  proceedings. 
Develin  v.  Cooper.  410 

4.  It  is  competent  for  a  person 
against  whom  supplementary  pro- 
ceedings for  the  collection  of  a  tax 
have  been  instituted,  ex  parte,  un- 
der the  statute  of  1867  (Chap.  861, 
Laws  of  1867)  fo  move  for  a  dissolu- 
tion of  the  order  for  his  appearance 
and  examination  on  the  ground 
that  it  was  improvidently  granted. 
Bassett  v.  Wheeler.  466 


5.  Where,  npon  such  motion,  the 
question  as  to  whether  the  person 
proceeded  against  was  a  resident 
of  the  county  was  in  dispute,  and 
the  evidence  in  relation  thereto 
was  conflicting,  held,  that  the  ques- 
tion was  not  reviewable  here. 
(Code  of  Civil  Procedure,  §  1837.) 

Id. 

6«  Where  an  order  is  made  by  this 
court  on  appeal  from  a  judgment, 
reversing  the  judgment,  with  costs 
to  abide  the  event,  and  without 
other  limitation,  the  respondent, 
if  finally  successful  in  the  action, 
is  entitled  to  tax  the  costs  of  the 
appeal.  MrM  Nat.  Bk.  of  M.  v. 
Fourth  Nat,  Bk.  469 

7.  Where  a  plaintiff  in  an  action  for 
partition  dies  after  argument  at 
(ien<>ral  Term,  and  before  decision 
of  an  appeal  from  an  order  requir- 
ing a  purchaser  on  sale  under  the 
judgment  to  complete  his  purchase, 
the  General  Term  has  power  to  di- 
rect its  order  to  be  entered  nunc 
pro  tune,  as  of  a  day  prior  to  the 
death.    Bergen  y.  Wyckoff.       659 

An  order  involving  a  question 

of  jurisdiction^  reviewable  here. 
See  Blossom  v.  I&tes.  615 

NATIONAL  BANKS. 

1.  Where  a  question  arises  under  a 
Federal  law  and  respects  a  corpo- 
ration created  by  its  authority,  the 
rulings  of  the  Federal  courts  must 
be  followed.  Duncomb  v.  N.  Y.  If. 
db  No.  R.  R.  Co.  lUO 

2.  Accordingly  hdd^  that  the  decis- 
ion of  the  United  States  Supreme 
Court,  in  (?.  Af.  Co,  v.  NaJt,  Bank 
(96  U.  S.  64)  was  conclusive-  here, 
holding  that  a  contract  of  loan 
made  by  a  National  bank  was  valid 
and  could  be  enforced  although 
violative  of  the  provision  of  the 
National  Banking  Act  (U.  S.  R.  S., 
§  5200),  prohibiting  a  loan  to  one  in- 
dividual exceeding  one-tenth  part 
of  the  capiul  of  the  bank.        Id. 


NATIONAL  GUARD. 
See  Military  Law. 


734 


INDEX. 


NEGLIGENCE. 

1.  PlaintiflTs  cattle  were  transported 
by  defendant  from  B.  to  W.  A.  un- 
der a  contract  which  provided, 
among  other  things,  that  in  con- 
sideration of  a  reduced  price  for 
transportation,  plaintiff  would  as- 
sume the  risk  of  damage  sustained 
by  delay  in  transportation  ;  also 
tnat  plaintiff  should  load  and  un- 
load at  his  own  risk,  defendant 
furnishing  help,  and  that  plaintiff 
should  send  a  person  with  the 
cattle  to  take  charge  of  them. 
The  train  was  delayed  by  a  flood 
which  submerged  the  track,  and 
the  cattle  being  without  food  were 
injured.  In  an  action  to  recover 
damages  for  the  injury,  Tield,  that 
defendant  was  not  bound  to  unload 
the  cattle  when  the  train  was 
stopped  ;  but  that  it  was  its  duty, 
upon  reasonable  request,  to  so 
place  the  cars  in  which  the  cattle 
were  as  to  be  convenient  to  the 
usual  and  accessible  means  of  un* 
loading,  if  practicable,  and  for  a 
failure  so  to  do  it  was  liable. 
BUU  v.  N.  7.  C,  etc,,R.  R,   Co, 

6 

2  .Plaintiff's  agent  made  such  a  re- 
quest :  the  engme  drawing  the 
train  was  disabled;  it  appeared, 
however,  that  defendant  had  en- 
gines at  U.,  forty -three  miles  dis- 
tant ;  also  that  other  motive  power 
might  have  been  readily  obtained. 
The  court,  after  referring  to  the 
evidence  on  this  subject  and  to  a 
statement  of  defendant's  conductor 
that  he  did  not  telegraph  to  U., 
subm-itted  it  to  the  jury  as  a  ques- 
tion of  fact  whether  it  was  not 
gross  negligence  for  defendant  to 
omit  to  send  for  assistance  if  help 
could  readily  have  been  obtained. 
Held,  no  error  ;  and  that  this  was 
so,  even  if  the  fair  import  of  the 
charge  was  that  the  jury  might 
determine  that  it  was  negligence 
not  to  send  for  assistance  to  U.  Id. 

8.  The  engine  of  the  train  was  dis- 
abled by  the  engineer  running  it 
into  the  water,  and  there  was 
evidence  tending  to  show  negli- 
gence on  his  part  in  so  doing.  Th« 
court  charged  that  if  the  engine 
was  disabled  by  the    negligence 


and  recklesBnescr  of  defendant's 
agents,  then  their  refusal  to  place 
the  cars  where  plaintiff  could  un- 
load was  not  to  be  excused  by  an 
absence  of  motive  power.  Held, 
no  error;  that  defendant  could  not 
plead  its  own  previous  negligence 
as  an  excuse  for  its  inability  to 
perform  a  distinct  and  affirmative 
duty.  Jd, 

4.  An  action  is  maintainable  in  this 
State  by  the  personal  representa- 
tives of  one  whose  death  resulted 
from  an  injury  received  in  another 
State  through  the  negligence  of 
the  defendant,  where  it  appears 
that  the  laws  of.  that  State  are  sim- 
ilar to  those  of  this  State  giving 
to  the  personal  representatives  a 
right  of  action  in  such  cases;  it  is 
not  essential  that  the  statutes 
should  be  precisely  the  isame. 
Leonard  v.  Col.  8.  Nav.  Co.       48 

5.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  plaintiff's  intestate,  plaint- 
iff claimed  that  the  deceased  fell 
from  the  footway  tli  rough  the  open 
draw  on  defendant's  bridge  when 
crossing  it  in  the  night.  Defend- 
ant  had  placed  gates  over  the  foot- 
way on  each  end  of  the  draw 
which  were  designed  to  be  lowered 
when  the  draw  was  opened. 
Plaintiff  claimed  that  the  gate  was 
not  lowered  at  the  time  of  the  ac- 
cident. M.,  a  boy  in  defendant's 
employ,  was  called  as  a  witness 
for  it,  and  after  testifying  on  cross- 
examination  that  he  had  been  sent 
at  times  to  pull  down  the  gate, 
was  asked  if  he  told  one  B.  on  one 
occasion  to  pull  it  down.  This 
was  objected  to  and  excluded. 
Held,  no  error.  Hart  v.  H.  R, 
Bridge  Co.  56 

6.  M.  testified  that  he  did  not  see  a 
woman  fall  from  the  bridge.  On 
cross-examination  he  testified  that 
he  did  not  say  in  the  presence  of 
people  at  the  draw,  when  the  sub- 
ject  was  discussed  just  after  the 
splash  in  the  water  which  he 
heard,  that  he  saw  the  woman  fall 
from  the  end  of  the  bridge.  One 
N.  was  called  as  a  witness  for 
plaintiff,  who  testified  that  he  saw 
a  boy  among  those  gathered  on  the 
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bridge  after  the  draw  was  closed, 
bat  conld  not  identify  M.  as  the 
oue.  PlaintiflTs  counsel  then 
offered  to  prove  that  the  boj  said 
he  saw  a  woman  fall  off  the  bridge ; 
this  was  excluded;  held^  no  error; 
that  the  (question  as  to  the  identity 
of  M.  witli  the  l>oy  whom  N.  saw 
was  for  the  court  to  determine; 
also  that  the  attention  of  M.  was 
not  called  with  sufficient  particu- 
larity to  the  time,  place,  persons, 
etc.,  to  lay  a  foundation  for  the 
impeaching  evidence.  Id. 

7.  A  civil  engineer  having  experi- 
ence in  the  erection  of  bridges,  as 
a  witness  for  defendant,  was  al- 
lowed to  testify,  under  objection 
and  exception,  that  it  was  not  cus- 
tomary to  have  gates  of  any  kind 
on  draw-bridges.  Held,  no  error  ; 
that  it  was  competent  for  the  de- 
fense to  sliow  that  the  bridge  was 
constructed  with  extraordinary 
care.  Id. 

8.  The  same  witness  was  asked,  on 
cross-examination,  whether  it  was 
safe  and  proper  to  have  draws  with 
drop-gates  across  the  footpath  of  a 
bridge  when  the  draw  was  open  ; 
this  was  objected  to  and  excluded. 
Held,  no  error  ;  that  it  was  a  mat- 
ter of  opinion  and  not  within  the 
range  of  expert  evidence.  Id. 

0.  The  court  charged  that  if  the  jury 
believed  that  the  gate  was  not  en- 
tirely closed,  but  the  bottom  of  it 
was  two  and  a  half  feet  from  the 
bridge  fioor,  the  plaintiff  could  not 
recover.    Held,  no  error.  Id. 

10.  Upon  the  question  of  contribu- 
tory negligence  the  court  charged: 
"  It  is  not  enough  to  prove  facts 
from  which  either  the  conclusion 
of  pegligeuce  or  the  absence  of 
negligence  maybe  with  equal  fair- 
ness drawn,  but  the  burden  is 
upon  plaintiff  to  satisfy  you  that 
there  was  no  contributory  negli- 
gence on  the  part  of  the  deceased." 
Held,  no  error.  Id. 

11.  McC,  plaintiffs  Intestate,  was 
employed  in  the  yard  of  defend- 
ant at  H.  P.  to  assist  the  yard- 
master  L. ;  he  was  hired  by  L.  and 
was  under  his  control  and  super- 


vision. While  McC.  was  engaged, 
by  the  direction  of  L.,  in  attach- 
ing a  damaged  car  standing  on  a 
track  in  the  yard  to  another  car, 
L.  negligently  signaled  to  an  en- 
gineer, whose  train  stood  upon  the 
track,  to  back  the  train,  which  he 
did,  without  sigoal  or  warning,  and 
in  consequence  McC.  was  crushed 
between  the  cars,  receiving  inju- 
ries causing  his  death.  In  an  ac- 
tion to  recover  damages,  held,  that 
the  yardmaster  was  to  be  deemed 
a  fellow-servant  with  the  deceased 
as  to  all  acts  done  in  the  range  of 
the  common  employment,  except 
those  done  in  the  performance  of 
some  duty  which  defendant  owed 
to  its  servants  ;  that  the  act  in 
question  was  not  one  of  that  char- 
acter ;  and  that,  therefore,  defend- 
ant was  not  liable.  McGosker  v. 
L.  L  R.  R.  Co.  77 

12.  A  passenger,  when  taking  or  leav- 
ing a  railroad  car  at  a  station,  has 
a  right  to  assume  that  the  company 
will  not  expose  him  to  unneces- 
sary danger,  but  will  discharge  its 
duty  which  requires  it  to  provide 
passengers  a  safe  passage  to  and 
from  the  train.  Braesell  v.  ]^.  T. 
C.jRtc,  R.  R.  Co.  241 

13.  A  passenger,  therefore,  is  not,  in 
all  cases,  liable  to  the  charge  of  con- 
tributory negligence  because  he 
attempts  to  cross  an  intervening 
track  without  looking  for  ap- 
proaching trains.  xd. 

14.  Defendant  ran  a  train  upon  its 
road  daily  from  S.  to  E.  S.,  pri- 
marily for  the  purpose  of  carrying 
its  employees  to  E.  S.,  where  it 
had  a  machine  shop  and  freight- 
house  ;  it  carried,  however,  on  this 
train  persons  going  as  ordinary 
passengers,  on  payment  of  fare, 
and  it  was  in  charge  of  a  uni- 
formed conductor.  There  was  a 
station-house  at  E.  S.,  on  the 
south  side  of  the  road ;  this  train 
did  not  stop  at  the  station,  but 
at  a  point  1,800  feet  further  east, 
opposite  the  freight-house  located 
north  of  the  road.  At  this  point 
tliere  were  about  twenty  tracks ; 
the  road  was  not  planked  aftd 
there  was  nothing  to  indicate  on 
which    side    passengers     should 
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leave  the  train.  E.,  plamtrfiTs 
intestate,  a  girl  seventeen  years 
of  age,  took  this  train,  in  com- 
pany with  an  old  lady,  at  8.  to  ffo 
to  E.  6.,  where  she  resided.  The 
train  stopped  at  the  usual  place 
on  the  third  track  from  the  south. 
The  two  south  tracks  were  used 
for  ordinary  passenger  trains.  £. 
got  off  on  the  south  side  of  the 
train  and  assisted  her  eompanion 
to  alight.  There  wax  a  path  about 
seventy  feet  weet  leading  south 
to  or  near  the  house  where  she 
was  employed,  which  was  south 
of  the  road.  The  two  walked  a 
few  steps  in  a  south- westerly  di- 
rection until  they  reached  the  sec- 
ond track,  when  a  passenger  train 
from  the  east,  which  was  behind 
time  and  running  thirty-five  or 
forty  miles  an  hour,  struck  and 
killed  them  both.  In  an  action  to 
recover  damages  the  evidence 
tended  to  show  that  they  did  not 
look  tu  the  east  after  leaving  the 
car,  and  that  if  they  had  done  so 
they  could  have  seen  the  ap- 
proaching train;  also  that  no  per- 
son connected  with  the  train  gave 
any  instructions  to  passengers 
wllere  to  alight  or  any  warning  of 
the  approaching  train,  ^^t  that 
the  fact  that  the  deceased  aid  not 
look,  while  it  was  a  material  and 
Important  one  for  the  considera- 
tion of  the  jury  upon  the  point  of 
contributory  negligence,  did  not 
establish  it  as  matter  of  law ;  and 
that  a  refusal  of  the  court  to 
charge  that  it  was  per  se  negli- 
gence was  not  error.  Id. 

15.  Plaintiff's  testator  was,  by  the  in- 
vitation of  the  driver,  a  stranger, 
riding  in  a  wagon  upon  a  high- 
way crossed  by  defendant's  road. 
A  wheel  of  the  wagon  went  into  a 
hole  in  the  road  l>etween  the  rails 
of  defendant's  track,  and  he  was 
jolted  from  the  wagon  and  killed. 
In  an  action  to  recover  damages 
the  court  charged  in  substance 
that  * '  carelessness  upon  the  part 
of  the  driver,  assuming  he  was  a 
competent  driver  and  a  sober  man, 
and  there  was  no  reason  which  the 
deceased  could  discover  why  he 
should  not  ride  with  him,  would 
not  defeat  a  recovery,  unless  the 
death  was  caused  by  his  wrongful 


and  wUlful  act"  Defendant's 
counsel  requested  a  chaige  **  that 
if  the  driver's  negligence  was  the 
proximate  cause  of  the  jar  the 
plaintiff  cannot  recover."  The 
coart  refused  to  alter  its  charge. 
HM,  BO  error :  that  the  charge  in 
this  respect  was  sufficient.  Mas- 
Urm>nY,N,  7.C.,ete.,B.B,Co.2^7 

16.  Defendant  landed  passengers 
from  its  ferry  boats  by  means  of  a 
float  or  bridge,  between  each  aide 
of  which  and  the  adjoining  pier 
was  a  space  of  from  eight  to  twelve 
inches,  left  for  the  movement  of 
the  bridge  under  tiie  action  of  the 
tide  and  the  impact  of  the  boats  on 
entering  the  slip.  On  each  side 
was  a  guard,  with  a  sill  along  the 
outer  line  of  the  passage-way  ris- 
ing six  or  eight  inches  from  the 
floor  of  the  bridge  which  waa 
spanned  by  an  arched  rail,  at  the 
center  about  three  feet  above  the 
sill,  supported  by  stanchions  in 
the  sill  about  six  feet  apart.  Be- 
tween the  sill  and  this  rail  was 
another  rail  twenty  or  twenty-two 
inches  above  and  parallel  with  the 
sill.  Plaintifi's  intesUte,  a  child 
six  years  old,  while  leaving  one  of 
defendant's  boats,  in  passing  over 
this  bridge,  fell  through  one  of  the 
openings  in  the  guard  into  the 
water  and  was  drowned.  In  an 
action  to  recover  damages  it  ap- 
peared that  the  bridge  had  been 
constructed  ^ve  or  six  years  before 
the  accident  and  was  similar  to 
bridges  at  other  ferries  of  the  de- 
fencuint  over  which  millions  of 
people  passed  annually  and  no  sim- 
ilar accident  had  previously  hap- 
pened. Eield^  that  defendant  was 
not  chargeable  with  any  actionable 
negligence  ;  and  that  a  verdict  for 
plaintiff  was  properly  set  aside. 
Loflua  V.  Un,  Ferry  Co.,  Brooklyn. 

455 

17.  In  an  action  to  recover  damages 
for  alleged  negligence  proof  of  the 
violation  of  a  city  ordinance  does 
not  establish  negligence p^rM  ;  it  is 
competent  evidence  upon  the  ques- 
tion to  be  submitted  to  the  jury, 
but  not  conclusive.  Knupfle  v. 
Knkk,  Ice  Co,  488 

i     What  doee  not  amount  to  neg- 
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ligenee  rendering  executor  liable  for 
lo^t  aecuriiies. 
See  McCabe  v.  Fawl^,  314 

When  quention  of  negligence, 

one  of  law, 
JSeeBiceman  v.  Havemeyer.  (Mem.) 

647 

NEW  YORK  (CITY  OF). 

1.  Where  a  proTision  in  an  act  incor- 
poratiug  a  charitable  institution 
in  the  citj  of  New  York  exempted 
its  real  estate  from  taxation,  held, 
tliat  such  real  estate  was  not  there- 
by exempted  from  an  assessment 
for  a  local  improvement  ;  that  the 
assessment  was  not  taxation  within 
the  meaning  of  the  act.  Boose' 
veU  Hospital  v.  Mayor,  etc.         108 

2.  In  an  action  to  vacate  such  an  as- 
sessment, imposed  in  1873,  it  ap- 
peared that  the  land  had  been  as- 
sessed for  the  purposes  of  taxation 
in  1866,  at  which  time  it  belonged 
to  plaintiff.  Held,  that  this  was  a 
sufficient  basis  for  an  assessment 
within  the  provision  of  the  act  of 
1840  (i^  7,  chap.  826,  Laws  of  1340), 
prohibiting  an  assessment  for  a  lo- 
cal improvement  exceeding  half 
the  value  of  the  property  as  val- 
ued by  the  general  tax-assessing 
officers.  Jd, 

3.  The  assessment  was  for  the  con- 
struction of  a  sewer.  It  appeared 
that  a  general  plan  of  sewerage  for 
the  district  had  been  adopted  and 
a  map  had  been  filed  as  prescribed 
by  the  act  of  1865  (^  2.  chap.  381, 
Laws  of  1865),  upon  which  map 
the  sewer  in  question  did  not  ap- 

year.  Held  (Rapallo  and  Earl, 
J., dissenting),  that  this  alone  did 
not  vitiate  the  assessment ;  that 
when  the  needs  of  a  district  or  any 
part  of  it,  after  a  plan  had  been  so 
adopted,  required  another  sewer, 
the  construction  of  it  was  author- 
ized by  the  provision  of  said  act 
(§  4)  permitting  '*  such  subsequent 
modifications  as  may  become  neces- 
sary in  consequence  of  alterations 
made  in  the  grade  of  any  street  or 
avenue,  or  part  thereof,  in  said 
district  or  otherwise;  '*  that  to  in- 
validate the  assessment  it  must  be 
shown,  either  that  the  sewer  does 
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not  accord  in  its  characteristics 
with  the  general  plan  or  tbat  there 
has  been  no  general  plan  devised , 
mapped  and  filed .  Id . 

4.  Under  the  New  York  city  charter 
of  1873  (§  71,  chap.  335,  Laws  of 
1873),  the  commissioner  of  public 
works,  being  charged  with  the  care 
of  the  public  buildings,  has  power 
to  appoint  janitors  of  the  buildings 
in  which  the  district  civil  courts 
are  held;  the  common  council  can- 
not appoint,  nor  can  it  delegate  to 
the  j  ustices  of  said  court  the  power 
to  appoint  a  janitor  to  take  cliarge 
of  any  of  the  public  buildings. 
Fagan  v.  Mayor ^  etc,  348 

5.  Plaintiff  was  appointed  by  said 
commissioner  janitor  of  the  build- 
ing in  which  the  sixth  district  civil 
court  in  said  city  held  its  sessions. 
Defendant  C.  was  appointed  jani> 
tor  by  the  justice  of  said  court 
under  a  resolution  of  the  common 
council  authorizing  the  justices  of 
said  courts  to  appoint  janitors  for 
their  courts.  The  board  of  esti- 
mate and  apportionment  made  an 
appropriation  to  pay  the  salary  of 
one  janitor  of  said  court,  with  the 
condition,  however,  that  no  portion 
should  be  paid  by  the  comptroller 
until  the  question  was  judicially 
determined,  in  whom,  by  law,  the 
appointment  of  janitors  was  placed; 
and  that '  *  the  city  is  not  to  be  bur- 
dened  with  the  expense  of  two 
sets  of  janitors."  Held,  that  the 
appointment  of  plaintiff  was  valid; 
that  this  was  a  proper  case  for  Im- 
pleading C.  as  an  adverse  claimant, 
with  the  city ;  that  C.  had  no  law- 
ful  appointment;  that  no  distinc- 
tion could  be  recognized  between  a 
janitor  of  the  court  and  a  janitor 
of  the  building  in  which  the  court 
is  held,  and  but  one  janitor  could 
legally  serve;  and  that,  therefore, 
plaintiff  alone  was  entitled  to  pay- 
ment out  of  the  appropriation,  id. 

6.  The  intent  of  the  provision  of  the 
New  York  city  charter  of  1873 
(§  91,  chap.  335,  Laws  of  1873)  re- 
quiring contracts  for  work  and  sup- 
plies to  be  founded  on  sealed  pro- 
posals  and  given  to  the  lowe.st 
bidders  was  to  require  a  submis- 
sion for  competition  of  every  im- 

93 


736 


INDEX. 


leave  the  train.  E.,  plaintiff's 
intestate,  a  girl  seventeen  years 
of  age,  took  this  train,  in  oom- 
panj  with  an  old  lady,  at  B.  to  go 
to  £.  8.,  where  she  resided.  The 
train  stopped  at  the  usual  place 
on  the  third  track  from  thesouth. 
The  two  south  tracks  were  used 
for  ordinary  passenger  trains.  £. 
got  off  on  the  soutU  side  of  the 
train  and  assisted  her  companion 
to  alight.  There  wan  a  path  about 
seventy  feet  west  leading  south 
to  or  near  the  house  where  she 
was  employed,  which  was  south 
of  the  road.  The  two  walked  a 
few  steps  in  a  south-westerly  di- 
rection until  th^y  reached  the  sec- 
ond track,  wiien  a  passenger  train 
from  the  east,  which  was  behind 
time  and  running  thirty-five  or 
forty  miles  an  hour,  struck  and 
killed  them  both.  In  an  action  to 
recover  damages  *the  evidence 
tended  to  show  that  they  did  not 
look  tu  the  east  after  leaving  the 
car,  and  that  if  they  had  done  so 
they  could  have  seen  the  ap- 
proaching train;  also  that  no  per- 
son connected  with  the  train  gave 
any  instructions  to  passengers 
where  to  alight  or  any  warning  of 
the  approaching  train,  ^^t  tliat 
the  fact  that  the  deceased  aid  not 
look,  while  it  was  a  material  and 
important  one  for  the  considera- 
tion of  the  jury  upon  the  point  of 
contributory  negligence,  did  not 
establish  it  as  matter  of  law ;  and 
that  a  refusal  of  the  court  to 
charge  that  it  was  per  se  negli- 
gence was  not  error.  Id. 

15.  Plaintiff's  testator  was,  by  the  in- 
vitation of  the  driver,  a  stranger, 
riding  in  a  wagon  upon  a  high- 
way crossed  by  defendant's  road. 
A  wheel  of  the  wagon  went  into  a 
hole  in  the  road  between  the  rails 
of  defendant -s  track,  and  he  was 
jolted  from  the  wagon  and  killed. 
In  an  action  to  recover  damsges 
the  court  charged  in  substance 
that  * '  carelessness  upon  the  part 
of  the  driver,  assuming  he  was  a 
competent  driver  and  a  sober  man, 
and  there  was  no  reason  which  the 
deceased  could  discover  why  he 
should  not  ride  with  him,  would 
not  defeat  a  recovery,  unless  the 
death  was  caused  by  his  wrongful 


and  willful  act."  Defendant's 
counsel  requested  a  ehaige  "  that 
if  the  driver's  negligence  was  the 
proximate  cause  of  the  jar  the 
plaintiff  cannot  recover."  The 
eoart  refused  to  alter  its  charge. 
Held,  no  error ;  that  the  chai^  in 
tills  respect  was  sufficient.  Maa- 
t&TBonv.lf,  7. Cetera, B,Co. 247 

16.  Defendant  landed  passengers 
from  its  ferry  boats  by  means  of  a 
float  or  bridge,  between  each  side 
of  which  and  the  adjoining  pier 
was  a  space  of  from  eight  to  twelve 
inches,  left  for  the  movement  of 
the  bridge  under  tlie  action  of  the 
tide  and  the  impact  of  the  boats  on 
entering  the  slip.  On  each  side 
was  a  ^uard,  with  a  sill  along  the 
outer  line  of  the  passage-way  ris- 
ing six  or  eight  inches  from  the 
floor  of  the  bridge  which  was 
spanned  by  an  arched  rail,  at  the 
center  about  three  feet  above  the 
sill,  supported  by  stanchions  in 
the  sill  about  six  feet  apart.  Be- 
tween the  sill  and  this  rail  was 
another  rail  twenty  or  twenty-two 
inches  above  and  parallel  with  the 
sill.  Plaintiff's  intestate,  a  child 
six  years  old,  while  leaving  one  of 
defendant's  boats,  in  passing  over 
this  bridge,  fell  tlirough  one  of  the 
openings  in  the  guard  into  the 
water  and  was  drowned.  In  an 
action  to  recover  damages  it  ap- 
peared that  the  bridge  had  been 
constructed  five  or  six  years  before 
the  accident  and  was  similar  to 
bridges  at  other  ferries  of  the  de- 
fendant over  which  millions  of 
people  passed  annually  and  no  sim- 
ilar accident  had  previously  hap- 
pened. Held^  that  defendant  was 
not  chargeable  with  any  actionable 
negligence  ;  and  that  a  verdict  for 
plaintiff  was  properly  set  aside. 
Loftus  V.  Un.  Ferry  Co,,  Brookiyn, 

455 

17.  In  an  action  to  recover  damages 
for  alleged  negligence  proof  of  the 
violation  of  a  city  ordinance  does 
not  establish  negligencejMTM;  it  is 
competent  evidence  upon  the  ques- 
tion to  be  submitted  to  the  jury, 
but  not  conclusive.  Knupfie  v. 
Knkk,  Ice  Co,  488 

What  doet  not  amount  to  neff- 
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ligenee  rendering  executor  liable  for 
lost  securities. 
See  McCcibe  v.  Fowler,  314 

When  question  of  'negligence, 

one  of  law. 
tSeeBiceman  v.  Havemeyer.  {Mem.) 

647 

NEW  YORK  (CITY  OF). 

1.  Where  a  provision  in  an  act  incor- 
porating a  charitable  institution 
in  the  city  of  New  York  exempted 
its  real  estate  from  taxation,  held, 
that  such  real  estate  was  not  there- 
by exempted  from  an  assessment 
for  a  local  improvement  ;  that  the 
assessment  was  not  taxation  within 
the  meaning  of  the  act.  Boose- 
f>elt  Hospital  v.  Mayor,  etc.         108 

2.  In  an  action  to  vacate  such  an  as- 
sessment, imposed  in  1873,  it  ap- 
peared that  the  land  had  been  as- 
sessed for  the  purposes  of  taxation 
in  1866,  at  which  time  it  belonged 
to  plaintiff.  Held,  that  this  was  a 
sufficient  basis  for  an  assessment 
within  the  provision  of  the  act  of 
1840  (^  7,  chap.  326,  Laws  of  1340). 
prohibiting  an  assessment  for  a  lo- 
cal improvement  exceeding  half 
the  value  of  the  property  as  val- 
ued by  the  general  tax-assessing 
officers.  Id. 

3.  The  assessment  was  for  the  con- 
struction of  a  sewer.  It  appeared 
that  a  general  plan  of  sewerage  for 
the  district  had  l)een  adopted  and 
a  map  had  been  filed  as  prescribed 
by  the  act  of  1865  (S  2.  chap.  381, 
Laws  of  1865),  upon  which  map 
the  sewer  in  question  did  not  ap- 
pear. Held  (Rapallo  and  Earl, 
JJ.yjdissenting),  that  this  alone  did 
not  vitiate  the  assessment ;  that 
when  the  needs  of  a  district  or  any 
part  of  it,  after  a  plan  had  been  so 
adopted,  required  another  sewer, 
the  construction  of  it  was  author- 
ized by  the  provision  of  said  act 
(§  4)  permitting  '*  such  subsequent 
modifications  as  may  become  neces- 
sary in  consequence  of  alterations 
made  in  the  grade  of  any  street  or 
avenue,  or  part  thereof,  in  said 
district  or  otherwise;"  that  to  in- 
validate the  assessment  it  must  be 
shown ,  either  that  the  sewer  does 
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not  accord  in  its  characteristics 
with  the  general  plan  or  that  there 
has  been  no  general  plan  devised, 
mapped  and  filed.  Jd. 

4.  Under  the  New  York  city  charter 
of  1873  (§  71,  chap.  335,  Laws  of 
1873),  the  commissioner  of  public 
works,  being  charged  witli  the  care 
of  the  public  buildings,  has  power 
to  appoint  janitors  of  the  buildings 
in  which  the  district  civil  courts 
are  held;  the  common  council  can- 
not appoint,  nor  can  it  delegate  to 
the  j  ustices  of  said  court  the  power 
to  appoint  a  janitor  to  take  charge 
of  any  of  the  public  buildings. 
Fagan  v.  Mayor^  eic.  348 

5.  Plaintiff  was  appointed  by  said 
commissioner  janitor  of  the  build- 
ing in  which  the  sixth  district  civil 
court  in  said  city  held  its  sessions. 
Defendant  C.  was  appointed  jani- 
tor by  the  justice  of  said  court 
under  a  resolution  of  the  common 
council  authorizing  the  justices  of 
said  courts  to  appoint  janitors  for 
their  courts.  The  board  of  esti- 
mate and  apportionment  made  an 
appropriation  to  pay  the  salary  of 
one  janitor  of  said  court,  with  the 
condition,  however,  that  no  portion 
should  be  paid  by  the  comptroller 
until  the  question  was  judicially 
determined,  in  whom,  by  law,  the 
appointment  of  janitors  was  placed; 
and  that ' '  the  city  is  not  to  be  bur- 
dened  with  the  expense  of  two 
sets  of  janitors."  ueld,  that  the 
appointment  of  plaintiff  was  valid; 
that  this  was  a  proper  case  for  im- 
pleading C.  as  an  adverse  claimant, 
with  the  city ;  that  C.  had  no  law. 
ful  appointment;  that  no  distinc- 
tion could  be  recognized  between  a 
janitor  of  the  court  and  a  janitor 
of  the  building  in  which  the  court 
is  held,  and  but  one  janitor  could 
legally  serve;  and  that,  therefore, 
plaintiff  alone  was  entitled  to  pay- 
ment out  of  the  appropriation.  Id, 

6.  The  intent  of  the  provision  of  the 
New  York  city  charter  of  1873 
(§  91,  chap.  335,  Laws  of  1873)  re- 
quiring contracts  for  work  and  sup- 
plies to  be  founded  on  sealed  pro- 
posals and  given  to  the  lowest 
bidders  was  to  require  a  submis- 
sion for  competition  of  every  im- 
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portant   item  of    a  contemplated 
work.    In  re  Merriam.  596 

7.  Where  in  the  advertisement  for 
proposals  for  constracting  a  8ew.er 
a  price  was  fixed  for  rock  excava- 
tion which  constituted  a  large  por- 
tion of  the  work,  held,  that  this 
was  a  violation  of  the  charter, 
and  that  an  assessment  for  the 
work  was  so  far  void.  Id. 

8.  But  7^€ld  that  such  error  furnished 
no  ground  for  vacating  the  whole 
assessment ;  that  a  case  was  pre- 
sented for  a  deduction  of  the  objec- 
tionable item  as  authorized  by  the 
act  of  1870  (§  27,  chap.  883.  Laws 
of  1870).  Id. 

9.  The  provision  of  said  act  of  1870, 
allowing  the  modification  of  assess- 
ments bj  making  such  deductions 
was  not  repealed  by  the  act  of 
1874  (Chap.  812,  Laws  of  1874),  in 
relation  to  taxes  and.  assessments 
in  said  city.  Id. 

10.  The  advertisement  and  the  con- 
tract required  the  purchase  by  the 
contractor  from  the  city  of  sewer 
and  culvert  pipe  at  specified  prices; 
said  pipe  had  been  purchased  by 
the  city  under  contract  let  at  a  pub- 
lic bidding  and  was  furnished  by 
the  city  at  the  contract-price.  Held, 
that  this  provision  was  proper 
and  lawful.  Id. 

11.  It  seems  that  surveyors'  fees  are 
properly  included  as  an  item  of  ex- 
pense of  ,8uch  a  work.  Id. 

12.  By  the  contract  the  right  was  re- 
served to  the  commissioner  of  pub- 
lic works  to  increase  or  diminish 
the  gross  length  of  the  sewers, 
culverts  and  drains,  the  number  of 
basins  or  piles  or  the  amount  of 
foundation  plank,  or  any  other 
item.  Heldy  that  in  the  absence 
of  proof  of  fraud,  this  did  not  im- 
pair the  validity  of  the  contract. 

Id. 

18.  The  onus  of  establishing  a  sub- 
stantial  error  in  an  assessment  de- 
volves upon  the  party  making  ob- 
jection thereto  and  must  be  proved 
by  affirmative  evidence.  Id. 


14.  Accordingly  held,  that  an  objec- 
tion that  the  entire  cost  of  the 
work  was  assessed  when  no  more 
than  one-half  thereof  was  aseesF- 
able  upon  adjacent  property  under 
the  act  of  1865  (§  8,  chap.  565, 
Laws  of  1865),  could  not  be  enter- 
tained in  the  absence  of  proof  of 
what  was  the  entire  cost  of  the 
work ;  that  it  could  not  be  pre- 
sumed,  in  the  absence  of  evidence 
to  establish  it,  that  more  than 
one-half  of  the  expense  was  as- 
sessed. Id. 

15.  It  seems  that  said  act  of  1865  has 
reference  to  the  laying  out  of 
streets,  not  to  the  construction  of 
sewers.  Id. 

16.  Also  held,  that  an  objection  that 
the  assessment  was  illegal  because 
made  up  and  notice  published  by 
three  of  the  assessors,  not  by  the 
full  board,  was  not  tenable  in  the 
absence  of  proof  that  all  four  were 
not  present  or  that  tho  fourth  did 
not  have  notice  of  the  meeting,  or 
that  a  vacancy,  which  had  been  oc- 
casioned by  the  death  of  one  of 
the  assessors,  had  been  filled  at 
the  time  of  the  assessment         Zef. 

17.  So,  also  Tield,  that  proof  that  a 
member  of  the  board  of  revision 
was  absent  did  not  sustain  the  ob- 
jection that  the  assessment  was  not 
legallj  confirmed.  Id. 

18.  An  omission^  to  award  damages 
as  prescribed  by  the  act  of  1852 
(§  3,  chap.  52.  Laws  of  1852).  for 
injuries  sustained  by  reason  of  a 
change  of  the  grade  of  a  street  in 
the  city  of  New  Tork,  is  not  a 
"  substantial  error  "  in  an  assess- 
ment for  the  work  within  the 
meaning  of  the  act  (chap.  888, 
Laws  of  1858,  as  amendeid  by  chap. 
812,  Laws  of  1874)  authorizing 
the  vacating  of  assessments  for 
such  errors.    In  re  Cruger.        619 

19.  An  objection  that  the  assessors 
acted  on  an  erroneous  principle  in 
making  the  assessment  is  not  tena- 
ble ;  it  is  a  matter  of  judgment  on 
their  part  and  an  error,  if  any,  is 
not  an  error  in  the  proceedings  and 
is  not  a  subject  for  review  under 
the  statute.  /d 
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20.  So,  also,  an  objection  that  tbo 
area  of  asseesment  for  benefit  was 
too  small  is  untenable,  as  that  mat- 
ter is  committed  to  the  assessors 
and  the  board  of  revision,  and  the 
exercise  of  their  discretion  in  this 
respect  cannot  be  renewed  on 
sacn  motion.  Id. 


NON-RESIDENT. 

A  foreign  creditor  rightfully  in  a 
court  of  this  State,  pursuing  a 
remedy  given  by  the  statutes  of 
the  State,  may  enforce  that  remedy 
to  the  same  extent,  in  the  same 
manner  and  with  the  same  priority 
of  lien  as  a  citizen.  Hibernia 
Nat.  Dk.  V.  Laeombe.  867 


NOTICE. 

1.  An  association  whose  members 
become  entitled  to  privileges  or 
rights  of  property  therein  cannot 
exercise  its  power  of  expulsion 
without  notice  to  the  member,  or 
without  giving  him  an  opportunity 
to  be  heard.  Wdchiel  v.  Noah, 
etc.,  Soc.  28 

2.  B  seems  that  in  the  absence  of  any 
agreement  by  the  members  or  any 
provision  in  the  charter  or  by-laws 
for  a  different  mode  of  service, 
notice  should  be  served  personally. 

Record  of  amgn'meni  of  mort- 
gage, constructive  notice  to  subsequent 
purchasers  of  mortgaged  premises. 

See  Smyth  v.  K.  L.  Ins.  Co.       689 


PARTIES. 

1.  Under  the  provision  of  the  Code 
of  Procedure  (S  427)  authorizing 
the  bringing  of  an  action  against 
a  foreign  corporation  by  <' a  resi- 
dent of  this  State  for  any  cause  of 
action,"  held^  that  an  action  was 
properly  brought  in  this  State  by 
an  executor,  a  resident  therein, 
upon  a  policy  of  insurance  issued 
by  a  Connecticut  corporation  upon 
the  life  of  the  testator,  who  re- 
sided and  died  in  that  State,  the 
will  having  been  admitted  to  pro- 


bate in  that  State,  and  afterward, 
upon  production  to  the  surrogate 
of  an  authenticated  copy  having 
been  admitted  to  probate  in  this 
State.  Palmer  v.  Phosnix  M.  L. 
Ins.  Co.  63 

2.  An  action  to  recover  real  property 
is  not  within  the  purview  of  the 
act  of  1876  (Chap.  49,  Laws  of  1875), 
authorizing  actions  to  be  brought 
by  the  people  of  the  State  to  re- 
cover "  money,  funds,  credits  and 
property  "  held  by  public  corpora- 
tions, boards,  officers  or  agents  for 
public  purposes,  which  have  been 
wrongfully  converted  or  disposed 
of;  the  word  "property"  asso- 
ciated with  the  preceding  words 
of  specific  description  in  the  act  is 
to  be  construed  as  referring  to 
property  of  the  same  general  char- 
acter. People  V.  N  T.  &  M.  B. 
R.  Co.  666 

When  a  defendant  likely  to  be 

vexed  by  conflicting  claims,  may  have 
remedy  by  action  of  interpleader,  or 
by  having  other  claimants  brought  in. 

See  Dows  v.  Kidder.  121 


PARTITION. 

1.  It  seems  that  the  provision  of  the 
Code  of  Civil  Procedure  (g  451).  in 
reference  to  the  manner  of  desig- 
nating and  of  service  of  summons 
upon  unknown  defendants,  applies 
to  all  actions  in  which  service  of 
summons  may  be  by  publication, 
including  actions  for  partition. 
Bergen  v.  Wyekoff,  659 

2.  Where  a  plaintiff  in  an  action  for 
partition  dies  after  argument  at 
General  Term,  and  before  decision 
of  an  appeal  from  an  order  requir- 
ing a  purchaser  on  sale  under  the 

■  judgment  to  complete  his  pur- 
chase, the  General  Term  has  power 
to  direct  its  order  to  be  entered 
nunc  pro  tunc,  as  of  a  day  prior  to 
the  death.  Id. 


PARTNERSHIP. 

1.  The  fact  that  a  lease  of  premises, 
used  by  a  firm  for  copartnership 
purposes,  is  to  one  of  the  copart- 
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ners  does  not  authorize  him  to  take 
a  renewal  lease  in  his  own  name 
and  for  his  own  benefit;  and  a  re- 
newal will  inure  to  the  benefit  of 
the  firm.    Mitchell  v.  Mead,      550 

2.  M.,  plaintifiTs  testator,  and  defend- 
ant were  formerly  partners  carry- 
ing on  a  hotel,  the  leases  for  which 
expired  at  the  time  fixed  for  the 
termination  of  the  partnership. 
Prior  to  that  time  defendant,  witli- 
out  the  assent  or  knowledge  of  his 
partner,  procured  new  leases  in  his 
own  name  for  terms  beginning  at 
the  termination  of  the  partnership, 
which,  upon  discovery  of  the  fact 
by  M.,  he  claimed  to  hold  exclu- 
sively for  his  own  benefit.  This 
action  was  brought  to  have  M.'s 
interest  in  the  leases  declared  and 
adjudged.  It  appeared  that  dur- 
ing the  pendency  of  the  action 
M.  brought  another  action  for  a 
dissolution  of  the  partnership  and 
sale  of  its  effects.  The  judgment 
therein  directed,  among  other 
things,  a  sale  of  the  furniture  and 
fixtures  belonging  to  the  firm, 
leaving  the  question  as  to  the  dis- 
position of  the  leases  to  be  deter- 
mined in  this  action.  Sain  was 
made  accordingly,  the  property 
bid  ofiT  by  defendant,  and  M.  re- 
ceived his  proportion  of  the  pur- 
chase-price. Upon  the  final  trial 
herein,  which  did  not  occur  until 
after  the  expiration  of  the  new 
leases  of  which  defendant  had  had 
the  benefit,  plaintifi^  was  allowed  to 
prove,  as  a  basis  for  co^iputiug 
damages,  what  the  furniture,  good- 
will and  leases  if  put  up  for  sale 
together  would  have  brought,  the 
partners  each  having  a  right  to 
bid  at  the  sale.    Held,  no  error.  Id. 


PAYMENT. 

1.  £.,  a  married  woman  domiciled 
with  her  husband  in  Maryland, 
was  the  owner  of  certain  shares  of 
stock  of  a  Virginia  bank  ;  in  the 
latter  State  the  rule  of  the  com- 
mon law  as  to  the  relations  of  hus- 
band and  wife  prevails.  The  hus- 
band was  cashier  of  two  Maryland 
banks,  in  both  of  which  he  was 
largely  interested,  and  of  which 
he  was  the  controlling  agent ;  with 


these  banks  the  Virginia  bank  had 
accounts  kept  in  the  name  of  the 
husband  as  cashier ;  by  his  direc. 
tion  or  with  his  assent  various  divi- 
dends  declared  upon  said  shares 
of  stock  were  paid  to  said  banks 
or  credited  in  their  accounts  and 
allowed  tbem  on  settlement.  In 
an  action  by  assignees  of  the  wife 
to  recover  the  dividends,  held,  that 
the  evidence  justified  a  finding  of 

Eayment  of  the  dividends  to  the 
usband  ;  and  that  such  payment 
was  good  as  against  the  wife  or  her 
assignees  and  discharged  defend, 
ant's  liability.  Ora/iam  v.  First 
Nat  Bk.  of  Norfolk,  393 

2.  As  to  whether  payment  of  a  debt 
by  a  stranger  is  a  satisfaction, 
qucBre,     WtUington  v.  KeUy.    543 

3.  Where,  after  the  making  of  an 
oral  contract  for  the  sale  of  goods 
void  under  the  statute  of  frauds, 
a  payment  is  made  thereon,  and  at 
the  time  of  such  payment,  the  es- 
sential terms  of  the  contract  are 
restated,  this  takes  the  case  out  of 
the  operation  of  the  statute  and 
validates  the  contract.  Hunter  v. 
WeUeU.  549 

4.  Where  a  check  is  delivered  and 
received  as  a  payment,  which  is 
good  when  drawn  and  is  paid  on 
presentation,  this  is  a  payment  "at 
the  time  "  within  the  meaning  of 
said  statute  (2  R.  S.  136,  §  3,  sub. 
3),  and  satisfies  its  requirements. 

Id. 

WhenpayTnent,  by  sanings  bank^ 

of  deposit  o^  trust  fund,  to  adminis- 
trator of  trustee  mil  discharge  (he 
bank.   • 

See  Boone  v.  Citizens^  S.  Bank.    83 


PLEADING. 

1.  Although  it  is  only  requisite  that 
a  complaint  shall  contain  facts  con- 
stituting a  cause  of  action,  and  the 
court  will  give  the  relief  to  which 
those  facts  entitle  the  plaintifiT, 
whether  legal  or  equitable,  and 
so  the  complaint  may  be  framed 
with  a  double  aspect,  yet  the  plaint- 
iff can  have  no  relief  that  is  not 
*' consistent  with    the  case  made 
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by  h)s  complaint  and  embraced 
within  the  issue."  (Code  of  Pro- 
cedure, §  275 ;  Code  of  Civil  Pro- 
cedure, §1207.)  SUwns  V.  Mayor, 
etc.  296. 


2.  PlaintifiPs  complaint  alleged  in 
substance  that  prior  to  July,  1866, 
he  was  the  owner  of  certain  prem- 
ises in  the  city  of  New  York,  part 
of  an  old  street  which  had  been 
closed  and  a  new  street  opened,  of 
which  fact  and  of  his  title  plaint- 
iff was  ignorant  ;  that  defendant 
sold  said  premises  at  public  auction, 
and  thereafter  applied  to  the 
plaintiff  for  a  release  and  convey- 
ance of  his  title  at  the  time, 
*' fraudulently  and  with  intent  to 
deceive,"  keeping  concealed  from 
him  the  facts,  and  falsely  inform- 
ing him  that  he  had  some -slight 
claim,  a  mere  equitable  one  of  no 
value,  and  **  that  the  plaintiff,  mis- 
led, deceived  and  induced  by  such 
fraudulent  concealment  and  such 
false  and  fraudulent  statements 
and  misrepresentations,  which  he 
believed  to  be  true,  executed  and 
delivered  such  release  without  any 
consideration.**  That  the  premises 
so  conveyed  were  worth  $200,000, 
and  judgment  was  demanded  for 
that  amount.  The  answer  denied 
the  allegations  of  fraud,  and  the 
referee  found  in  favor  of  defend- 
ant. Held,  that  the  action  was  one 
at  law  only,  and  plaintiff  not  hav- 
ing sustained  the  allegations  of 
the  complaint,  a  judgment  for  de- 
fendant was  proper,. although  the 
case  may  have  presented  matters 
of  equitable  cognizance.  Id. 


8.  Plaintiff^s  complaint  alleged  in 
substance  that  R.,  his  intestate, 
being  at  the  time  of  unsound  mind, 
transferred  to  defendant  various 
sums  of  money  under  an  agree- 
ment,  in  writing,  by  which  defend- 
ant agreed  to  pay  to  R.  the  interest 
on  said  money  during  his  life,  and 
after  his  death  interest  on  the 
whole  or  a  part  thereof  to  his  exec- 
utor or  administrator  for  the  ben- 
efit of  his  widow,  or  directly  to  his 
widow  and  his  sister  for  their  ben- 
efit during  their  lives ;  that  inter- 
est was  paid   by  defendant  up  to 


the  death  of  R.,  but  not  since ;  that 
the  sister  of  R.  died  shortly  after 
his  death ;  that  plaintiff,  after  his 
appointment  as  administrator,  ob- 
tained from  the  widow  her  written 
consent  that  he  might  surrender 
the  written  agreement,  which  he 
offered  to  do,  and  demanded  a  re- 
turn of  the  moneys,  which  defend- 
ant refused.  On  demurrer  to  the 
complaint,  Tield,  that  it  stated  a 
good  cause  of  action  ;  that  the  al- 
legation as  to  unsoundness  of  mind 
was  one  of  fact,  and  the  contract 
was  one  that  could  be  rescinded, 
Bigga  v.  Am.  Tract  Soc.  330. 


4.  Where  a  party  seeks  to  sustain  a 
contract  made  with  a  lunatic,  on 
the  ground  that  it  was  made  in 
good  faith,  for  the  benefit  of  the 
lunatic  and  without  knowledge  of 
his  incapacity,  and  that  it  has  been 
so  far  performed  that  said  party 
cannot  be  placed  in  stcUu  quOj 
these  facts  must  be  alleged  and 
proved.  Id. 


When  allegations  of  fraud  in 

6om/plainty  in  action  for  an  accounting, 
do  not  change  character  of  action. 

8ee  Harrington  v.  Bruce.  103 

See  COUNTBR-CLAIM 


PLEDGE. 

1.  Where  bonds  of  a  railroad  com- 
pany  are  taken  from  a  director  in 
pledge  for  a  precedent  debt,  the 
pledgee  takes  no  better  title  than 
his  pledgor,  and  they  are  subject 
in  his  hands  to  any  defect  in  the 
title  of  the  latter.  Huncomb  v.  JN". 
T.,H.&N.B.R.Go.  190 


2.  Undei'  the  provision  of  the  gen- 
eral  railroad  act  (subd.  10,  §  28, 
chap.  140,  Laws  of  1850)  author- 
izing a  corporation  organized  un- 
der it  to  borrow  moneys  necessary 
for  completing,  finishing  or  operat- 
ing its  road,  to  issue  and  dispose  of 
its  bonds  and  to  mortgage  its  prop- 
erty and  franchises  "to  secure  the 
payment  of  any  debt  contracted 
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for  the  purpones  aforenaid/*  a  rail- 
road corporation  may  pledge  its 
bonds  for  moneys  loaned,  and  also 
as  security  for  a  precedent  debt 
incurred  for  moneys  borrowed  for 
the  purposes  specified .  Id. 

8.  Upon  foreclosure  of  a  mortgage 
given  to  secure  its  bonds,  a  holder 
of  bonds  so  pledged  as  collateral 
is  not  limited  to  proof  of  an 
amount  simply  equal  to  the  amount 
of  his  debt,  but  is  entitled  to  prove 
the  whole  amount  of  his  bonds, 
and  to  share  in  the  distribution 
accordingly  up  to  the  amount  of 
his  debt.  Id. 

4.  Where  the  president  of  a  railroad 
corporation  received  the  notes  of 
the  corporation  secured  by  its 
bonds  delivered  as  collateral  for 
a  sum  due  him  upon  his  salary, 
Tield^  that  such  a  debt  fairly  and 
honestly  incurred  could  be  so  se- 
cured; and  that  he  was  entitled  to 
prove  such  bonds.  Id. 

5  Also  ?ield,  that  one  to  whom  bonds 
were  pledged  as  security  for  an 
indebtedness  for  rent  of  offices  was 
entitled  to  prove  them ;  that  a  bus- 
iness office  was  essential  and  nec- 
essary, and  was  embraced  within 
the  authority  to  issue  bonds.     Id, 

6.  A  pledgee  of  certain  of  the  bondd 
claimed  that  the  pledge  had  been 
foreclosed  by  sale  at  auction  and 
that  through  such  sale  he  became 
the  owner ;  the  terms  of  the  sale, 
or  whether  before  sale  there  was  a 
demand  of  payment  or  notice  to  re- 
deem, did  not  appear.  Held,  that 
as  no  right  to  sell  was  shown,  the 
holder  of  the  bonds  must  still  be 
treated  as  pledgee.  Id. 


POSSESSION. 

To  satisfy  the  provision  of  the 
statute  (Chap.  279,  Laws  of  1838,  as 
amended  by  chap.  601,  Laws  of 
1878),  declaring  every  chattel  mort- 
gage not  accompanied  by  immedi- 
ate delivery  and  "  followed  by  an 
actual  and  continued  change  of 
possession"    of    the     mortgaged 


property  to  be  void  unless  the 
mortgage  is  filed,  and  that  a  mort- 
gage so  filed  shall  cease  to  be  valid 
as  against  creditors  after  one  jear 
unless  a  copy  be  filed,  etc.,  a  con- 
structive or  legal  change  of  posses- 
sion is  insufficient ;  the  possession 
by  the  mortgagee  must  oe  actual, 
open  and  public.  Steele  v.  Ben 
ham.  634 


PRACTICE. 

1.  Where  a  clause  is  inserted  in  a 
judgment  without  authority,  the 
remedy  is  by  motion  to  correct  the 
judgment,  not  by  appeal.  LeoHr- 
ard  V.  (M.  St.  Nav.  Co.  48 

2.  The  provision  of  the  Code  of  Civil 
Procedure  (§  17)  authorizing  a  con- 
vention of  the  General  Term  jus- 
tices and  the  chief  judges  of  the  Su- 
perior Court  to  establish  rules  of 
practice,  does  not  empower  said 
C4»nvention  to  alter,  modify  or  an- 
nul any  rule  of  practice  estab- 
lished by  the  Code,  but  simply  to 
make  such  other  rules  as  shall  be 
deemed  necessai^  and  as  are  in 
harmony,  with  the  provisions  of 
the  Code!     Qormerlv  v.  MeOlynn. 

284 

3.  The  provision  of  said  Code  (§  1028) 
fixing  and  determining  the  prac- 
tice  as  to  the  findings  by  the  court 
or  a  referee,  and  providing  that  re- 
quests to  find  shall  be  made  and 
tne  proposed  findings  passed  upon 
before  the  final  decision  or  report, 
is  inconsistent  with  that  portion  of 
rule  82  as  it  stood  prior  to  the  last 
amendment  (adopted  December  17, 
1880;  went  into  efiect  March  1, 
1881),  which  authorized  findings  of 
fact  upon  settlement  of  the  case, 
and  rendered  so  much  of  said  rule 
inoperative.  Id, 

4.  It  is  too  late  for  a  defendant  to 
claim  for  the  first  time,  on  appeal 
to  this  court,  that  his  answer  con- 
tains a  counter-claim  which  is  ad- 
mitted  by  not  being  replied  to.  It 
should  he  insisted  upon  and  the  at- 
tention of  the  court  or  referee  called 
to  it  on  trial,  and  if  not  allowed,  an 
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exception  should  be  taken.    Mul- 
doon  V.  Blaehtoell.  646 

5.  It  seems,  that  where,  on  appeal  to 
this  court,  cases  are  served  which 
are  defective  in  not  I'iontaining  the 
notice  of  appeal  and  the  judgment 
and  opinion  of  the  General  Term, 
it  is  not  correct  practice  for  respK)nd- 
ent's  attorney  to  return  the  case, 
and,  upon  failure  to  serve  others, 
to  enter  order  dismissing  appeal. 
Bliss  v.  Hoggson,  667 

6.  It  seems,  also,  that  the  proper 
practice  in  such  case  is  to  move, 
upon  notice,  to  have  the  cases  cor- 
rected, or  that  corrected  copies  be 
served,  and,  in  default  of  such  cor- 
rection, that  appeal  be  dismissed. 

Id, 

Where  aUegatians  of  eamplaiiit 

toarrant  only  legal  reUef,  plairUiff 
cannot  have  equitable  relief  upon  the 
evidence. 

*See  Stevens  v.  Mayor,  etc,  .        296 

See  Plbading. 
Trial. 


PREFERENCE. 
See  Calendar. 

PRESCRIPTION. 

Twenty  years*  user,  under  a  li- 
cense, of  a  drain,  over  the  lands  of 
another^  does  not  give  a  presumptive 
right  to  the  easement,  as  t7ie  posses- 
sion is  by  consent  and  not  adverse. 

See  Wiseman  v.  Lucksinger.       81 

PRESUMPTION. 

1.  Defendant  A.  executed  to  an  in- 
surance company  his  bond  for 
$40,000,  secured  by  mortgage  exe- 
cuted by  him  and  by  defendant  J., 
his  wife,  upon  lands  owned  by  the 
latter.  At  the  same  time  the 
mortgagors  signed  a  written  in- 
strument in  which  they  consented 
to  the  assignment  of  the  mortgage 
to  the  superintendent  of  the  insur- 
ance department,  and  stated  that 
no  portion  of  the  mortgage  debt 


had  been  paid  and  that  there  was 
*'  no  offset  to  or  legal  or  equitable 
defense  to  the  same."  The  insur- 
ance company  became  insolvent 
and  a  receiver  of  its  effects  was  ap- 
pointed. In  an  action  by  the  su- 
perintendent to.foreclose  the  mort- 
gage, wherein  the  defense  of  usury 
was  interposed,  it  appeared  that  it 
was  the  custom  of  tne  insurance 
department  to  require  such  state- 
ment  as  a  condition  precedent  to 
the  acceptance  of  assignments  of 
mortgages,  and  that  the  instru- 
ment was  taken  and  deposited 
with  the  other  papers  in  the  office 
of  the  superintendent.  Held,  that 
it  was  to  be  presumed  that  the  su- 
perintendent acted  in  accepting 
the  assignment,  and  as  an  essential 
part  of  the  transaction,  upon  the 
faith  of  the  representations  in  said 
instrument;  that,  therefore,  a  find- 
ing 4o  that  effect  was  justified;  and 
that  defendants  were  estopped 
from  availing  themselves  of  said 
defense.     Smyth  v.  Munroe,     354 

2.  Also  held,  that  in  the  absence  of 
proof  of  fraud,  or  want  of  knowl- 
edge, it  was  a  legal  presumption 
that  the  parties  executing  said  in- 
strument did  so  with  knowledge  of 
its  contents;  and  that  this  presump- 
tion was  not  affected  by  the  fact 
that  one  of  them  was  a  married 
woman;  also,  that  as  against  a  per- 
son who  had  acted  upon  the  faith 
of  her  representation  she  could 
not  be  exonerated  therefrom  b: 
reason  of  her  ignorance. 


1 


.  In  action  against  a  sheriff  for  an 
escape  of  one  Maxwell,  an  insol- 
vent debtor,  he  set  up  a  discharge. 
It  was  proved  that  the  discharge 
was  handed  to  defendant  and  he 
was  asked  if  he  would  let  Max- 
well go  ;  that  he  took  time  to  ad- 
vise with  his  counsel,  and  that  the 
next  day  Maxwell  was  at  his  home 
beyond  the  jail  liberties.  Held, 
the  presumption  was  that  he  was 
set  free  in  consequence  of  the  dis- 
charge.   Hevelin  v.  Cooper,      410 


PRINCIPAL  AND  SURETY. 

.  Bail  are  suretita  wiih  the  rights 
and  remedies  of  sureties  in  other 
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cases.  The  neglect  of  a  creditor, 
upon  request  of  a  surety,  to  pro- 
ceed against  the  principal  dis- 
charges  the  surety,  if  thereby  the 
debt  hafl  been  lost.  Tolea  v. 
Adee,  222 

2.  The  death  of  one  of  two  or  more 
co-sureties  does  not  relieve  his  es- 
tate from  a  liability  to  contribute ; 
the  law  implies  a  contract  between 
the  sureties  originating  at  the  time 
they  executed  the  obligation  by 
which  they  became  such,  to  contri- 
bute ratably  toward  discharging 
any  liability  which  they  incur  in 
behalf  of  their  principal;  and  in 
case  of  .the  death  of  either,  the 
obligation  devolves  upon  his  legal 
representatives  the  same  as  any 
other  contract  made  by  him,  the 
breach  of  which  occurs  after  his 
death.     Johmon  v.  Harvey,       363 

3.  The  authorities  holding  that  as 
against  the  creditor,  the  estate  of 
a  deceased  surety  who  has  execu- 
ted a  joint  obligation  with  others 
is  discharged,  distinguished.     Id. 


PRIVILEGED  COMMUNICA- 
TIONS. 

1.  The  rule  prohibiting  an  attorney 
from  disclosing  communications 
made  by  a  client  is  not  confined  to 
communications  made  in  contem- 
plation of  or  in  the  progress  of  an 
action  or  judicial  proceeding,  but 
extends  to  those  made  in  reference 
to  any  matter  which  is  the  proper 
subject  of  professioual  employ- 
ment.    BoatY.  WriglU,  72 

2.  Where  communications  are  made 
to  an  attorney  by  either  of  two  or 
more  parties  in  the  presence  of  the 
others,  while  employed  as  their 
common  attorney  to  give  advice  as 
to  matters  in  which  they  are 
mutually  interested,  the  said  rule 
prohibits  him  from  testifying  to 
such  communications  in  an  action 
between  his  clients  and  a  third 
person.  Id. 

PUBLIC  POLICY. 

It  seems  public  policy  requires  that 
officers  armed  with  bailable  pro- 


cess for  the  arrest  of  defendanta 
should,  in  taking  securities  for 
their  enlargement,  be  held  to  a 
strict  compliance  with  statutory 
requirements     Tales  v.  Adee.  2^ 

,  WTiere  contract  to  furnish  en- 

denee  to  sustain  a  defense  not  wnd  as 
against  public  policy. 

See  WeUington  v.  KeUp.  643 


QUESTIONS  OF  LAW  AND  FACT. 

In  an  action  to  recover  the  purchase- 
price  of  goods  alleged  to  have  been 
sold,  to  arrive,  by  plaintiffs  to  de- 
fendants, through  a  broker,  it  ap- 
peared  that  the  broker  entered  tl>e 
contract  of  sale  in  his  book,  made 
two  copies  thereof,  one  of  which 
he  delivered  to  the  plaintiffs  and 
sent  the  other  by  his  clerk  to  the 
defendants  in  the  usual  course  of 
business ;  that  subsequently  the 
broker  had  a  conversation  with 
one  of  the  defendants  as  to  the 
purchase,  and  informed  him  that 
he  had  executed  the  broker's  note* 
that  after  the  arrival  of  the  goods 
defendants  requested  plaintiffs  to 
enter  the  goods  at  the  custom 
house  in  bond,  which  they  did  and 
then  sent  defendants  an  order  for 
the  goods  and  an  account  of  the 
sale,  to  which  no  objection  was 
made;  that  defendants  made  ar- 
rangements  with  warehousemen  to 
store  the  goods,  stating  they  had 
bought  them,  and  that  sabsi^- 
quently  they  rejected  the  goods  on 
the  ground  that  the  quality  was  in- 
ferior to  that  contracted  for.  The 
defendants  did  not  deny,  as  wit- 
nesses, the  receipt  of  the  broker's 
note.  Held,  that  the  evidence  of 
such  receipt  was  sufficient  to  re- 
quire  the  submission  of  that  ques- 
tion to  the  jury;  and  that  a  non- 
suit was  error.  Newberry  v.  WaU. 
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When  question  of  contributory 


negligence  one  of  fact. 


See  Brassell  v. 


Co, 


r,adbH,B.R. 

241 


Wten  question  of  negligence 

one  of  law. 
See  Riceman  v.  Havemeyer.  (Mem.) 
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RAILROAD  CORPORATIONS. 


1 .  McC,  plaintijf  B  intestate,  was  em- 
ployed in  tlie  yard  of  defendant  at 
H.  P.  to  assist  the  yard  master  L.; 
he  was  hired  by  L.  and  was  under 
his  control  and  supervision.  While 
McC.  was  engaged,  by  the  direc- 
tion of  L.,  in  attaching  a  damaged 
car  standing  on  a  track  in  the  yard 
to  another  car,  L.  negligently  sig- 
naled to  an  engineer,  whose  train 
stood  upon  the  track,  to  back  the 
train,  which  he  did,  without  signal 
or  warning,  and  in  consequence 
McC.  was  crushed  between  the 
cars,  receiving  injuries  causing  his 
death.  In  an  action  to  recover  dam- 
ages, heldy  that  the  yardmaster 
was  to  be  deemed  a  fellow-servant 
with  the  deceased  as  to  all  aots 
done  in  the  range  of  the  common 
employment,  except  those  done  in 
the  performance  of  some  duty 
which  defendant  owed  to  its  ser- 
vants ;  that  the  act  in  question  was 
not  one  of  that  character  ;  and  that, 
therefore,  defendant  was  not  liable. 
McCosker  v.  L.  I.  B,  i2.  Co.        77 

2.  Where  preferred  guaranteed  stock 
is  issued  by  a  railroad  company, 
the  holders,  although  they,  are  not 
entitled  to  dividends  when  no  prof- 
its are  earned,  yet  are  first  entitled 
to  be  paid  the  amount  of  dividends 
specified  and  guaranteed,  including 
all  arrears  before  the  holders  of 
common  stock  are  entitled  to  any 
thing.  Bofirdtnan  v.  L,  8.  <&  M. 
S,  B.  B,  Co,  157 

3.  In  1857  the  M.  S.  &  N.  I.  R.  R. 
Co.  issued  certain  preferred  and 
guaranteed  stock ;  the  certificates 
therefor  stated  that  the  stock  was 
entitled  to  annual  dividends  at  the 
rate  of  ten  per  cent,  payable  semi- 
annually, at  days  specified,  out  of 
the  net  earnings  of  the  company, 
and  also  to  share  pro  rata  with  the 
other  stock  in  any  excess,  and  that 
the  payment  of  the  dividends  was 
thereby  guaranteed.  Said  company 
was  consolidated  with  defendant, 
the  latter  assuming  its  obligations. 
No  dividends  were  paid  upon  the 
said  stock  until  1863,  and  the  ar- 
rears were  not  subsequently  paid 
although  dividends  were  declared 
and  paid  upon  the  common  stock. 

SiCKELs  — Vol.  XXXIX. 


In  an  action  to  compel  the  payment 
of  the  back  dividends,  for  the  pur- 
pose of  showing  authority  for  the 
issue  of  the  stock,  the  book  of  miu- 
uies,  containing  certain  resolutions 
of  the  board  of  directors  of  said 
M.  S.  &  N.  I.  R.  R.  Co.  author- 
izing the  issue  of  the  preferred 
guaranteed  stock,  was  offered  and 
received  in  evidence  under  the  ob- 
jection that  the  certificate  was  the 
contract  and  could  not  be  varied  by 
other  evidence.  Held,  no  error;  that 
the  whole  proceeding  relating  to 
the  issue  of  the  stock  could  be 
taken  in  connection  as  <x>nstituting 
the  one  iransaction .  Id, 

4.  The  resolution  of  the  directors 
declared  that  dividends  on  the 
stock  authorized  to  be  issued 
should  always  be  paid  out  of  any 
net  earnings  before  any  portion 
should  be  applied  to  pay  dividends 
on  the  other  stock,  ffdd,  that  this 
was  in  effect  the  contract  as  ex- 
pressed in  the  certificate  ;  and  that 
under  it  the  dividends  were  not 
only  preferred,  but  being  guaran- 
teed, were  cumulative  and  a  spe- 
cific charge  upon  the  accruing 
profits,*and  in  case  of  a  failure  in 
any  year  to  earn  profits  sufficient 
to  pay  tho  dividends  specified, they 
were  to  be  paid  as  arrears  before 
any  dividends  were  paid  upon  the 
common  stock.  Id, 

5 .  There  was  no  proof  of  plaintiffs' 
title  to  the  preferred  stock  except 
the  certificate  issued  to  plaintiffs' 
testator.  Held,  that  in  the  absence 
of  proof  of  the  issue  of  other  stock 
of  this  description  the  presump- 
tion was  that  plaintiffs'  stock  was 
a  portion  of  that  so  authorized  to 
he  issued,  and  that  plaintiffs  were 
the  lawful  owners.  Id. 

6.  Plaintiffs*  testator  did  not  become 
owner  of  the  stock  until  1862. 
Ileld,  that  the  transfer  to  him  car- 
ried with  it  all  right  to  the  unpaid 
dividends.  Id. 

7 . .  The  complaint  asked  and  tho 
judgment  directed  a  specific  per- 
formance of  the  contract  and  re- 
strained  defendant  from  paying 
dividends  upon  that  portion  of  its 
common  stock  which  represented 
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the  common  etock  of  the  M.  S.  & 
•N.  I.  R.  R.  Co.  until  the  amount  of 
the  arrears  wa8  paid.  Held,  no 
error;  that  plaintiff  was  entitled  to 
the  equitable  relief  granted.      Id, 

8.  Also  lidd,  that  an  action  was  main- 
tainable against  defendant  alone 
as  the  representative  of  the  corpo- 
ration with  which  the  contract  was 
made.  Id. 

9.  Also  held,  that,  as  the  claim  was 
originally  against  a  foreign  corpo- 
ration and  as  the  articles  of  con- 
solidation by  which  defendant  as- 
sumed tho  obligation  took  effect 
within  six  years  of  tho  commence- 
ment of  the  action,  thO/Statute  of 
limitations  did  not  ran  against 
plaintiffs'  claim;  also  that  as  it  did 
not  appear  that  any  action  on  the 
part  of  defendant  was  induced  by 
the  delay  in  prosecuting  said  claim, 
plaintiff  was  not  estopped  by  such 
delay.  Id. 

10.  The  director  of  a  railroad  corpo- 
ration cannot  purchase  its  bonds 
below  par  except  on  peril  of  avoid- 
ance by  the  courts  upon  applica- 
tion of  the  corporation.  Dun- 
combe  V.  N.  r.  IL  dh  iV.  B.  JR.  Co. 

191 

11.  But  as  he  may  be  the  lawful 
holder  of  such  bonds,  knowledge 
upon  the'  part  of  the  purchaser 
from  him  for  value  and  in  good 
faith  of  bonds  so  bought  that  he 
is  a  director  does  not  put  such 
purchaser  upon  inquiry,  or  charge 
him  with  constructive  notice  of 
the  defect  in  the  title.  Id. 

12.  Where,  however,  bgnds  are  taken 
from  a  director  in  pledge  for  a 
precedent  debt,  the  pledgee  takes 
no  better  title  tlien  his  pledgor, 
and  they  are  subject  in  his  hands 
to  any  defect  in  the  title  of  the 
latter.  Id. 

13.  Under  the  provision  of  the  gen- 
eral railroad  act  (subd.  10.  §  28, 
chap.  140,  Laws  of  1850)  authoriz- 
ing a  corporation  organized  under 
it  to  borrow  moneys  necessary  for 
completii!g,  finishing  or  operating 
its  road,  to  issue  and  dispose  of  its 
bonds  and  to  mortgage  its  prop- 


erty and  franchises  "  to  secure  the 
payment  of  any  debt  contracted 
for  the  purposes  aforesaid,"  a  rail- 
road corporation  may  pledge  its 
bonds  for  moneys  loaned,  and  also 
as  security  for  a  precedent  debt 
incurred  for  moneys  borrowed  for 
the  purposes  specilied.  Id. 

14.  Upon  foreclosure  of  a  mortgage 
given  to  secure  its  bonds,  a  holder 
of  bonds  so  pledged  as  collateral  is 
not  limited  to  proof  of  an  amount 
simply  equal  to  the  amount  of  his 
debt,  but  is  entitled  to  prove  the 
whole  amount  of  his  bonds,  and  to 
share  in  the  distribution  accord- 
ingly up  to  the  amount  of  his  debt. 

Id, 

15.  The  L.  &  I.  Co.  by  its  charter 
(§  5,  chap.  730,  Laws  of  1871)  is 
authorized  to  "  advance  moneys  ♦ 
♦  *  upon  any  property,  real  or 
personal."  It  discounted  a  note 
secured  by  pledge  of  the  bonds  of 
a  railroad  corporation.  Held,  that 
conceding  the  discount  was  in  vio- 
lation of  the  provision  of  the  stat- 
ute against  unauthorized  banking, 
and  so  the  note  was  void,  the  loan 
and  its  security  were  valid  and 
could  be  enforced.  Id, 

16.  \\Tiere  the  president  of  a  rail- 
road corporation  received  the  notes 
of  the  corporation  secured  by  its 
bonds  delivered  as  collateral  for  a 
sum  due  him  upon  his  salary,  held, 
that  such  a  debt  fairly  and  hon- 
estly incurred  could  be  so  secured; 
and  that  he  was  entitled  to  prove 
such  bonds.  Id. 

17.  Also  held,  that  one  to  whom 
bonds  were  pledged  as  security  for 
an  indebtedness  for  rent  of  offices 
was  entitled  to  prove  them  ;  that  a 
business  office  was  essential  and 
necessary  and  was  embraced  within 
the  authority  to  issue  bonds.      Id, 

18.  A  pledgee  of  certain  of  the  bonds 
claimed  that  the  pledge  had  been 
foreclosed  by  sale  at  auction  and 
that  through  such  sale  he  became 
the  owner  ;  the  terms  of  the  sale, 
or  whether  before  sale  there  was  a 
demand  of  payment  or  notice  to  re- 
deem, did  not  appear,  //ie/ef,  that 
as  i«o  right  to  sell  was  shown  the 
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holder  of  the  bonds  most  still  be 
treated  as  pledgeis.  Id, 

19.  A  passenger,  when  taking  or 
leaving  a  railroad  car  at  a  station, 
has  a  lifi^ht  to  assume  that  tlie  coin- 
panj  will  not  expose  him  to  unnec- 
essary danger,  but  will  discharge 
its  duty  which  requires  it  to  pro- 
vide passengers  a  safe  passage  to 
and  from  the  train.  Brassell  v.  N. 
T.C,  d;  ff,  B.  B.  E.  Co.         241. 

20.  A  passenger,  therefore,  is  not.  In 
all  cases,  liable*  to  tlie  charge  of 
contributory  negligence  becaune 
he  attempts  to  cross  an  interven- 
ing track  without  looking  for  ap- 
proaching trains.  Id. 

21.  Defendant  ran  a  train  upon  its 
road  daily  from  S.  to  E.  S.,  prima- 
rily for  the  purpose  of  carrying  its 
employees  to  E.  S.,  where  it  had  a 
machine  shop  and  freight-house; 
it  carried,  however,  on  this  train 
persons  going  as  ordinary  passen- 
gers, on  payment  of  fare,  and  it 
was  in  charge  of  a  uniformed  con- 
ductor. There  was  a  station-house 
at  E.  S. ,  on  the  south  side  of  the 
road  ;  this  train  did  not  stop  at  the 
station,  but  at  a  point  1,300  feet 
further  east,  opposite  the  freight- 
house  located  north  of  the  road. 
At  this  point  there  were  about 
twenty  tracks;  the  road  was  not 
planked  and  there  was  nothing  to 
indicate  on- which  side  passengers 
should  leave  the  train.  E.,  plaint- 
IfiTs  intestate,  a  girl  seventeen 
years  of  age,  took  this  train,  in 
company  with  an  old  lady,  at  S.  to 
go  to  E.  S.,  where  she  resided. 
The  train  stopped  at  the  usual 
place  on  the  third  track  from  the 
south.  The  two  south  tracks  were 
used  for  ordinary  passenger  trains. 
£.  got  off  on  the  south  side  of  the 
train  and  assisted  her  companion 
to  alight.  There  was  a  path  about 
seventy  feet  west  leading  south  to 
or  near  the  house  where  she  was 
employed,  which  was  south  of  the 
road.  The  two  walked  a  few  steps 
in  a  south-westerly  direction  until 
they  reached  the  second  track, 
when  a  passenger  train  from  the 
east,  which  was  behind  time  and 
running  thirty-fi  ve  or  forty  miles  an 
hour,  struck  and  killed  them  both. 


In  an  action  to  recover  damages 
the  evidence  tended  to  show  that 
they  did  not  look  to  the  east  after 
leaving  the  car,  and  that  if  they 
had  done  so  they  could  have  seen 
the  approaching  train  ;  also  that 
no  person  connected  with  the  train 
gave  any  instructions  to  passen- 
gers  where  to  slight  or  any  warn- 
ing of  the  approaching  train.  Held, 
the  fact  that  the  deceased  did  not 
look,  while  it  was  a  material  and 
important  one  for  the  considera- 
tion of  the  jury  upon  the  point  of 
contributory  negligence,  did  not 
establish  it  as  matter  of  law;  and 
that  a  refusal  of  the  court  to  charge 
that  it  was  per  $6  negligence  was 
not  error.  Id. 

23.  A  railroad  corporation  is  not  re- 
lieved from  the  duty  imposed 
upon  it  by  the  general  railroad 
act  (sub.  5,  g  28,  chap.  140,  Laws 
of  1850)  to  restore  a  highway  in- 
tersected by  its  road  **  to  such  state 
as  not  unnecessarily  to  have  im- 
paired its  usefulness  "  by  the  fact 
that  a  street  railway  company 
whose  road  runs  along  the  high- 
way is  obligated  to  keep  the  high- 
way between  the  rails  of  its  track 
in  repair.  The  duty  of  maintaining 
the  crossing  in  proper  condition  is 
not  limited  or  restricted  by  privi- 
leges granted  to  or  duties  imposed 
upon  others.  Master  son  v.  N,  T. 
a  db  H.  K  R.  R.  Co,  247 

23.  Plaintiffs  testator  was,  by  the 
invitation  of  the  driver,  a  stranger, 
riding  in  a  wagon  upon  a  highway 
crossed  by  defendant's  road.  A 
wheel  of  the  wagon  went  into  a 
hole  in  the  road  between  the  rails 
of  defendant's  track  and  he  was 
jolted  from  the  wagon  and  killed. 
In  an  action  to  recover  damages 
the  court  charged  in  substance 
that '  *  carelessness  upon  the  part 
of  the  driver,  assuming  he  was  a 
competent  driver  and  a  sober  man, 
and  there  was  no  reason  which  the 
deceased  could  discover  why  he 
should  not  ride  with  him.  would 
not  defeat  a  recovery,  unless  the 
death  was  caused  by  his  wrongful 
and  willful  act.  Defendant's 
counsel  requested  a  charge  '*that 
if  the  driver's  negligence  was  the 
proximate    cause  of  the  jar  the 
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plaintiff  cannot  recover."  The 
court  refused  to  alter  its  charge. 
Heldt  no  error  ;  that  the  charge  in 
thid  respect  was  sutficient.  Id. 

24.  The  provision  of  the  general 
railroad  act  (§  28,  chap.  140.  Laws 
of  1850),  t'iving  to  every  railroad 
company  authority  to  construct  its 
road  across  any  street  or  highway 
which  the  route  of  its  road  shall 
intersect,  was  not  repealed  by  im- 
plication by  the  acts  of  1869  and 
1874,  providing  for  the  laying  out 
of  highways  or  avenues,  known  as 
"Ocean  Parkway'*  (Chap.  861. 
Laws  of  1869  ;  chap.  683,  Laws  of 
1874),  so  far  as  it  pertains  to  those 
highways ;  they  are  highways 
within  the  meaning  of  the  railroad 
act,  and  railroads  nave  the  same 
authority  to  cross  them  as  they 
have  to  cross  other  highways. 
Stranahan  v.  Sea  View  R.  Co.   808 

25.  Tlie  act  of  1871  (Chap.  609.  Laws 
of  1871),  declaring  that  **  no  rail- 
way upon  which  locomotive  steam 
shall  be  used  or  is  or  shall  be  au- 
thorized or  intended  to  be  used  as  a 
mot  i ve  power  "  shall  be  constructed 
across  certain  avenues  therein 
mentioned,  without  the  approval 
of  the  State  engineer,  has  no  appli- 
cation to  that  portiod  of  "Ocean 
Parkway*'  couf^tructed  under  said 
act  of  1874.  Id. 

26.  The  said  act  of  1871  has  refer- 
ence to  railroads  moving  cars  in 
the  ordinary  way  by  means  of  lo- 
comotive engines,  it  does  not  in- 
clude railways  moving  their  cars 
by  a  propelling  rope  or  cable  at- 
tached to  stationary  power.        Id. 

27.  Accordingly  Jield^  that  a  railroad 
corporation  organized  under  the 
act  of  1866  (Chap;  697,  Laws  of 
1866),  for  the  purpose  of  construct- 
ing an  elevated  railroad  to  be  oper- 
ated "  by  means  of  a  propelling 
rope  or  cable  attached  to  stationary 
power,"  had  authority  under  the 
said  provision  of  the  general  rail- 
road act,  which  by  said  act  of  1866 
is  made  applicable  to  corporations 
organized  under  it,  to  cross  that 
portion  of  '*  Ocean  Parkway  "  con- 
structed under  the  act  of  1874, 
which  was  intersected  by  the  route 
of  its  road.  Id. 


28.  The  act  of  1877  (Chap.  167,  Laws 
of  1877)  in  relation  to  criminal 
offenses  committed  on  railroads, 
providing  that  for  any  crime  or 
offense  committed  within  this 
State  ♦  ♦  ♦  **  in  respect  to  any 
portion  of  the  lading  or  freight  of 
any  railroad  train  or  car,**  an  in- 
dictment may  be  found  and  tried 
in  any  county  through  which  the 
train  or  car  shall  have  passed  in 
the  course  of  that  trip,  includes 
the  offense  of  receiving  with  guiltj 
knowledge  goods  stolen  from  a 
railroad  train,  and  an  indictment 
therefor  may  be  found  and  tried 
in  any  county  throuerh  which  the 
train  passed.    People  v.  DotUing, 

478 

29.  The  provision  of  the  act  of  ia53 
in  reference  to  the  foreclosure  of 
railroad  mortgages  (§  2,  chap.  502, 
Laws  of  1853),  which  provides  that 
a  stockholder  of  a  railroad  com- 
pany may,  within  six  months  after 
a  sale  of  its  road  under  foreclosure, 
on  paying  to  the  purchaser  a  pro- 
portion of  the  price  paid  equal  to 
the  proportion  his  stock  bears  to 
the  whole  stock  of  the  company, 
have  the  same  relative  amount  of 
stock  or  interest  in  the  company, 
its  road,  franchises  and  other  prop- 
erty, etc.,  was  repealed  by  the  act 
of  1854,  amending  the  general  rail- 
road act  (Chap.  282.  Laws  of  1854), 
and  by  the  act  of  1874  (Chap.  430, 
Laws  of  1874),  "  to  facilitate  the 
reorganization  of  railroads  sold  un- 
der mortgages,"  etc.  Pratt  v. 
Muneon.  583 

Railroad  corporations,  liability 

oft  as  common  carriers. 
See  Bills  v,  N.  Y.  C.  R.  R.  Co.    5 

See  Stock. 


RECEIVER. 

1.  By  the  appointment  of  a  receiver 
in  a  foreclosure  suit  the  plaintiff 
obtains  an  equitable  lien  only 
upon  the  unpaid  rents;  until  such 
appointment,  the  owner  of  the 
equity  of  redemption  has  a  right 
to  receive  the  rents  and  cannot  be 
compelled  to  account  for  them. 
Rider  v.  Bagley.  461 
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2.  It  seems  that,  assuming  the  court 
has  power  to  compel  such  owner  to 
pay  the  rents  to  the  receiver  after 
his  appointment,  the  exercise  of 
the  power  is  in  the  discretion  of 
the  court,  and  so  not  reviewable 
here.  Id. 

8.  So,  also,  where  fraud  or  con- 
tempt upon  the  Supreme  Court 
is  charged  upon  the  owner,  in  re- 
ceiving rents  with  knowledge  of 
the  pendency  of  an  application  for 
a  receiver,  it  is  for  that  court  to 
deal  with  it,  and  its  action  in  that 
respect  is  not  subject  to  review 
by  this  court.  Id. 


RECEIVING  STOLEN  GOODS. 

The  act  of  1877  (Chap.  167,  Laws 
of  1877)  in  relation  to  criminal  of- 
fenses committed  on  railroads,  pro- 
viding that  for  any  crime  or  offense 
committed  within  this  State  *  * 
*  **  in  respect  to  any  portion  of 
the  lading  or  freight  of  any  rail- 
road train  or  car,'^  an  indictment 
may  be  found  and  tried  in  any 
county  through  which  the  train  or 
car  shall  have  passed  in  the  course 
of  that  trip,  includes  the  offense 
of  receiving  with  guilty  knowl- 
edge goods  stolen  from  a  railroad 
train,  and  an  indictment  therefor 
may  be  found  and  tried  in  any 
county  through  which  the  train 
passed.    People  v.  Bowling,      478 


RECORDING  ACT. 

Record  of  assignment  ofmort- 

gage,  constructive  notice  to  subsequent 
purchasers  of  mortgaged  premises. 

See  Smyth  v.  K,  L.  Ins.  Go.       589 


RECOVERY  OF  POSSESSION  OF 
PERSONAL  PROPERTY. 

See  Claim  aito  Delivery. 


RECOVERY  OF  POSSESSION  OP 
REAL  PROPERTY. 

See  Ejegtment. 


REFERENCE. 

This  action  was  brought  by  plaint- 
.  iff,  as  committee  of  the  estate  of  a 
lunatic,  to  obtain  an  accounting  of 
the  rents  and  profits  of  real  estate 
owned  in  common  by  the  lunatic 
and  by  defendant's  testator,  re- 
ceived  by  the  latter,  and  of  per- 
sonal property  belonging  to  them 
jointly,  which  the  complaint  al- 
leged had  been  fraudulently  ap- 
propriated by  said  testator,  the  de- 
fendant, and  her  former  husband, 
in  pursuance  of  a  conspiracy  be- 
tween them  in  fraud  of  the  rights 
of  the  lunatic.  Held,  that  the  ac- 
tion being  for  an  accounting  was 
referable;  that  the  allegations  of 
fraudulent  conspiracy  did  not 
change  its  character ;  and  that  an 
order  of  reference  was  not  review- 
able here.      Harrington  v,  Brtiee. 

103. 

W7ien  action  to  recover  dama- 
ges for  breach  of  contract  is  referable. 
See  Chambers  v.  Appleton.  {Mem.) 

649 

A  justice  of  the  Supreme  Court 

who  Jias  confirmed  report  of  referee  in 
reference  under  the  st^uie  of  disputed 
claim,  against  estate  disqualified  by 
State  Constitution  (Art.  6,  §  8)  from 
sittings  at  General  Temi  in  review  of 
decision . 

See  Duryea  v.  Traphagen.    {Mem.) 

652 

REMEDY. 

Where  a  clause  is  inserted  in  a 
judgment  without  authority,  the 
remedy  is  by  motion  to  correct  the 
judgment,  not  by  appeal.  Leon- 
ard V.  Col.  S.  Nav,  Co.  48 

— r-  When  a  defendant  likely  to  be 
vexed  by  conflicting  claims  may  have 
remedy  by  auction  ofinterplead^r  or  by 
having  other   claimants  brought  in. 

SeeDowsY.  Kidder.  121 


RULES. 

1.  The  provision  of  the  Code  of 
Civil  Procedure  (§  17)  authorizing 
a  convention  of  the  General  Term 
justices  and  the  chief  judges  of 
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the  Superior  Court  to  establiBh 
rules  of  practice,  does  not  empower 
said  conveutiou  to  alter,  modify  or 
annul  any  rule  of  practice  estab- 
lished by  the  Code,  but  simply  to 
make  such  other  rules  as  shall  be 
deemed  necessary  and  as  are  in 
harmony  with  the  provisions  of 
the  Code.     Gormerly  v.  McOiynn. 

284 

.  The  provision  of  said  Code(§  1023) 
fixing  and  determining  the  practice 
as  to  findings  by  the  court  or  a  ref- 
eree, and  providing  that  requests 
to  find  shall  be  made  and  the  pro- 
posed findings  passed  upon  before 
the  final  decision  or  report,  is  in- 
consistent witli  that  portion  of 
rule  32  as  it  stood  prior  to  the  last 
amendment  (adopted  December  17, 
1880;  went  into  effect  March  1, 
1881),  which  authorized  findings 
of  fact  upon  settlement  of  the 
case,  and  rendered  so  much  of  said 
rule  inoperative.  Id, 


SALES. 

1 .  Plaintiffs  contracted  to  sell  to  A. 
a  quantity  of  corn  to  be  paid  for  in 
cash  on  delivery.  At  the  request 
of  A.  plaintiffs  caused  a  portion  of 
the  corn  to  be  loaded  on  board  a 
vessel,  for  their  account,  and  re- 
ceived the  weigher's  return,  which 
they  indorsed  and  delivered  to  A., 
to  enable  him  to  produre  bills  of 
lading  in  his  own  name  and  to  sell 
his  exchange  drawn  against  the 
same,  it  being  agreed  that  the  title 
of  the  corn  should  not  pass  until 
payment,  which  was  to  be  made 

*  on  that  day.  A.  procured  the  bills 
of  lading,  which  he  transferred  to 
defendants  as  security  for  three 
bills  of  exchange  drawn  against 
the  corn,  forming  part  of  a'parcel 
of  exchange  sold  to  defendants  by 
A.  Defendants  paid  to  A.  a  por- 
tion of  the  proceeds  of  tlie  ex- 
change so  purchased,  and  forward- 
ed the  three  bills  with  the  bills  of 
lading  to  their  correspondents.  On 
the  same  day  plaintiffs  notified  de- 
fendants that  they  were  the  owners 
of  the  corn,  and  demanded  the 
same  or  the  bills  of  lading,  or  that 
defendants  should  agree  to  account 
to  them  for  the  proceeds  ;  defend- 


ants refused.  At  that  time  they 
had  in  their  hands  of  the  purchase- 
price  of  the  exchange  more  than 
the  value  of  the  corn.  In  an  action 
for  the  conversion  of  the  corn, 
the  defense  was  that  defendants 
bought  and  paid  for  the  com  in 
good  faith  without  notice  ;  Tidd, 
that  no  title  to  the  corn  passed 
from  plaintiffs  to  A.;  that  the  con- 
dition precedent  of  payment  was 
not  waived  by  the  symbolical  de- 
livery; that  as  defendants,  at  the 
time  of  plaintiff^s  demand,  had 
sufficient  means  in  their  hands  to 
protect  both  themselves  and  plaint- 
iffs from  loss,  their  refusal  to  com- 
ply was  without  justification  ;  that 
they  were  to  be  regarded  as  hold- 
ing the  proceeds  in  place  of  the 
property,  and  were  liable  to  pay  it 
over  to  plaintiffs  as  the  rightful 
owners:  and  that,  by  payment  of 
a  portion  of  the  purchase-money 
before  notice  of  plaintiffs'  claim, 
defendants  were  entitled  to  pro- 
tection sia  .bona  fids  purchasers, 
only  to  the  extent  of  such  pay- 
ment.   DoiM  V.  Kidder.  121 

I  B.,  who  had  leased  a  hotel  in  New 
Jersey  of  defendant's  intestate,  and 
who  owned  the  furniture,  leased 
the  hotel  and  furniture  for  the  un- 
expired term  to  E.  for  a  sum  spe- 
cified in  addition  to  the  rent  as  it 
accrued  under  the  lease  to  B.  E. 
agreed  to  keep  the  furniture  in- 
sured, and  not  to  sell,  remove,  or 
permit  the  same  to  be  removed; 
B.  agreed  that  upon  payment  of 
the  rent  and  performance  of  the 
covenants  by  E. ,  he  would,  at  the 
expiration  of  the  term,  sell  and 
convey,  the  furniture  to  K  In 
case  of  default  on  the  part  of  E., 
B.  was  authorized  to  re-enter  and 
take  possession  of,  and  to  sell  the 
furniture  at  auction,  retaining  out 
of  the  proceeds  the  amount  of  rent 
unpaid,  paying  over  the  surplus  to 
E.  B.  subsequently  transferred 
his  interest  in  the  lease  to  plaintiff, 
and  Assigned 'to  him  his  interest 
in  the  furniture.  Defendant's  tes- 
tator caused  the  fuiniture  to  be 
distrained  for  non-payment  of  rent 
under  the  statute  of  New  Jersey, 
which  authorizes  a  landlord  to 
seize  for  rent  in  arrears,  within 
six  months  after  the  same  becomes 
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due,  the  goods  of  his  tenant  on  the 
demised  premises,  hut  not  those 
of  any  other  person,  although*  in 
the  possession  of  the  tenant.  In 
an  action  for  conversion  of  the  fur- 
niture, held^  that  the  transaction 
between  B.  and  £.  as  to  said  fur- 
niture was  a  dbnditional  sale,  the 
title  remaining  in  R  until  perform- 
ance by  E. ;  that  no  such  interest 
was  transferred  to  E.,  as  rendered 
the  property  subject  to  be  dis- 
trained for  rent  due  from  him; 
and  that  the  transfer  from  B. 
vested  the  title  in  plaintiff,  and 
upon  default  made  by  E.,  he  had 
a  right  to  take  possession.  Bean 
V.  Edge,  510 


8.  Where,  after  the  making  of  an 
oral  contract  for  the  sale  of  goods 
void  under  tlie  statute  of  frauds, 
a  payment  is  made  thereon,  and  at 
the  time  of  such  payment  the  es- 
sential terms  of  the  contract  are 
restated,  this  takes  the  case  out  of 
the  operation  of  the  statute  and 
validates  the  contract.  Hunter  v. 
WetaeU.  549 


4.  Where  a  check  is  delivered  and 
received  as  payment,  which  is  good 
when  drawn  and  is  paid  on  pre- 
sentation, this  is  a  payment  "at 
the  time  *'  within  the  meaning  of 
the  statute  (2  R.  S.  136,  g  3,  sub.  3), 
and  satisfies  its  requirements.    Id. 

5.  Where,  under  a  contract  of  sale 
of  personal  property,  the  place  of 
delivery  was  to  be  designated  by 
the  vendee,  held,  that  a  tender  was 
not  required  on  the  part  of  the 
vendor  before  action  to  recover  the 
purchase-price;  that  readiness  and 
an  offer  to  deliver  were  sufficient. 

Id. 

6.  The  measure  of  damages  in  such 
an  action  is  the  contract-price  less 
payments  iillade  thereon.  Id. 

7.  The  vendor  may,  but  is  not  bound 
to  sell  the  property  at  auction  after 

,  due  notice  and  on  account  of  the 
vendee ;  he  may  abandon  the  prop- 
erty, treat  it  as  the  vendee's  and 
sue  the  latter  for  the  contract- 
price.  Id. 


8.  That  the  property  was  perishable 
does  not  affect  the  question.       Id. 

9.  A  broker's  note  or  memorandum 
of  sale  of  goods,  containing  the 
names  of  the  vendor  and  vendee 
and  the  terms  of  sale,  and  deliv- 
ered to  both  parties,  makes  a  valid 
contract  of  sale  within  the  statute 
of  frauds.   Neuberry  v.  WaU.    576 

10.  In  an  action  to  recover  the  pur- 
chase-price of  goods  alleged  to 
have  iJeen  sold  to  arrive,  by  plaint- 
tiffs  to  defendants,  through  a  bro- 
ker, it  appeared  that  the  broker 

.  entered  tlie  contract  of  sale  in  his 
book,  made  two  copies  thereof,  one 
of  which  he  delivered  to  the  plaint- 
iffs and  sent  the  other  by  his  clerk 
to  the  defendants  in  the  usual 
course  of  business;  that  subse- 
quently the  broker  had  a  conversa- 
tion with  one  of  the  defendants  as 
to  the  purchase,  and  informed  him 
that  he  had  executed  the  broker's 
note;  that  after  the  arrival  of  the 
goods  defendants  requested  plaint- 
iffs to  enter  the  gocxis  at  the  cus- 
tom house  in  bond,  which  they  did 
and  then  sent  defendants  an  order 
for  the  goods  and  an  account  of  the 
sale,  to  which  no  objection  was 
made;  that  defendants  made  ar- 
rangement with  the  warehouse- 
men to  store  the  goods,  stating 
they  had  bought  them,  and  that 
subsequently  they  rejected  the 
goods  on  the  ground  that  the  qual- 
ity was  inferior  to  that  contracted 
for.  The  defendants  did  not  deny, 
as.  witnesses,  the  receipt  of  the 
broker's  note.  Held^  that  the  evi- 
dence of  such  receipt  was  suffi- 
'cient  to  require  the  submission  of 
that  question  to  the  jury;  and 
that  a  nonsuit  was  error.  Id. 

See  Judicial  Sales. 

SATISFACTION. 

As  to  whether  payment  of  a  debt  by 
a  stranger  is  a  satisfaction,  quare. 
WeUington  v.  Kelly.  543 


SAVINGS  BANKS. 

S.  deposited  with  defendant,  a  sav- 
ings bank,  a  certain  sum  of  money, 
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receiving  a  pass-book,  which  stated 
that  the  account  was  with  her,  "  in 
trust  for  Christopher  Boone," 
plaintiff's  intestate.  S.  received 
the  pass-book  and  drew  out  one 
year's  interest.  After  her  death  de- 
fendant paid  the  amount  to  her  ad- 
ministrator, upon  production  of  his 
letters  of  administration  and  of  tlie 
pass-book.  In  an  action  to  recover 
the  deposit,  held  tliat,  in  tlie  ab- 
sence of  any  notice  from  the  bene- 
ficiary, the  payment  was  good  and 
effectual  to  discharge  the  defend- 
ant; that  tlie  deposit  constituted 
8.  trustee  and  transferred  the  title 
to  the  fund  from  her  individually 
to  her  as  such  trustee  ;  that,  upon 
the  death  of  S.,  her  rights  as  trus- 
tee to  demand  and  receive  the  fund 
devolved  upon  her  administrator, 
and  upon  his  demand  defendant 
was  bound  to  pay  it  over ;  it  had 
DO  right  to  inquire  into  the  nature 
of  the  trust,  and  owed  no  duty  to 
the  beneficiary  until  the  latter  by 
notice,  by  forbidding  payment  or 
by  demanding  it  himself,  created 
such  right  and  duty.  Boone  v. 
Citizens*  Svgs.  Bk.  83 


SERVICE  (AND  PROOF  OF). 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  426,  sub. 
3)  which  authorizes  the  service  of 
a  summons  in  an  action  against  a 
sheriff  by  delivering  it  at  his  office 
during  office  hours  to  his  deputy, 
clerk  or  other  person  in  charge ; 
when  a  sheriff  has  an  office  in  the 
city  or  village  where  the  County 
Courts  are  held,  delivery  of  a 
summons  at  such  office  to  a  per- 
son in  charge  is  a  good  service,  al- 
though the  sheriff  has  omitted  to 
file  a  notice  of  the  place  in  the 
county  clerk's  office,  as  required  by 
the  statute  (2  R.  S.  285,  §  55) ;  he 
cannot,  by  omitting  to  file  notice, 
debar  a  suitor  of  the  right  to  serve 
a  summons,  as  provided  by  the 
Code.     Dunford  v.  Weaoer.      445 

2.  Under  the  Code  of  Civil  Procedure 
(§  426),  to  constitute  a  personal 
service  of  a  summons  upon  a  de- 
fendant  who  is  an  infant  under  the 
age  of  fourteen,  there  must  be  a 
delivery  of  a  copy  of  the  summons, 


within  the  State,  both  to  the  infant 
and  to  his  father,  mother,  c^uard- 
ian  or  other  person  specified  ;  ser- 
vice on  the  infant  alone,  or  upon 
one  of  the  persons  specified,  is  not 
sufficient.    IngersoU  v.   Mangam. 

622 

3.  A  guardian  ad  litem  can  only  be 
regularly  appointed  for  such  a  de- 
fendant  after  service  of  summons 
personally  or  by  the  sul)stituted 
mode  of  service  prescribed.        Id, 

4.  An  appearance,  therefore,  by  one 
appointed  guardian  ad  litem  for  an 
infant  defendant  who  has  not  been 
served  with  summons  is  not  a  vol- 
untary appearance  of  the  defend- 
ant within  the  meaning  of  the 
provision  of  the  Code  (|^  424)  which 
provides  that  such  ail  appearance 
shall  be  equivalent  to  personal 
service  of  the  summons.  Id, 

5.  Jt  eeem^  that  the  provision  of  the 
Code  of  Civil  Procedure  (§  451) 
in  reference  to  the  manner  of 
designating  and  of  service  of  sum- 
mons upon  unknown  defendants, 
applies  to  all  actions  in  which  ser- 
vice  of  summons  may  be  by  pub- 
lication, including  actions  for  par- 
tition.    Bergen  v.  Wyckoff,       659 


SET-OFF. 

I.  The  firm  of  R.  Bros ,  ship  brok- 
ers, having  become  embarrassed  in 
business,  caused  the  moneys  there- 
after received  by  them  in  their 
business  as  agents  for  others,  to 
be  deposited  with  defendant  in  the 
name  of  their  book-keeper,  plaint- 
iff's intestate,  in  order  to  protect 
such  funds  from  being  attached  by 
their  creditors  and  that  they  might 
be  paid  over  to  the  parties  entitled 
thereto.  Defendant  having  dis- 
counted a  note  for  said  firm,  when 
it  became  due  charged  it  to  said 
account  and  refused  to  pay  over 
the  amount  so  deducted  to  plaintiff. 
In  an  action  to  reoov*er  the  amount 
so  retained,  kdd,  that  defendant 
was  not  entitled  to  set  off  the 
amount  of  the  note  against  the 
deposits,  as  the  deposits  were  not 
the  property  of  R.  Bros.,  but  were 
deposited  and  held  in  trust  for  the 
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beneffit  of  those  for  whom  the  mon- 
eys were  receivecL  Falkland  v.  8t. 
N,  National  Bk,  145 

.  A  State  by  cominfi^  into  court  as  a 
fluitor  does  not  subject  itself  to  an 
affirmative  judgment  upon  a  set- 
off or  counter-elaitai.  FeopU  v. 
Dennison,  272 


SHERIPFa 

1.  It  seems  also  the  fact,  that,  under 
our  practice,  bail  taken  by  a  sher- 
iff on  discharging  a  defendant  from, 
arrest  stands  in  some  sense  both  as 
bail  to  the  sheriff  and  bail  to  the 
action,  does  not  affect  the  applica- 
tion of  the  statute  making  void 
obligations  taken   colore  officii  in 

^  any  other  case  or  manner  than  as 
provided  by  law  (3  R.  S.  286,  ^59) 
when  the  undertaking  contains 
conditions  not  prescribed  by  law ; 
nor  is  it  in  the  power  of  the  plaint- 
iff afterward  to  adopt  the  act  of 
the  sheriff  and  thereby  avoid  the 
effect  of  the  illegality.  Toles  v. 
Adee.  222 

2.  It  seems  also  the  validity  of  the 
security  Is  not  dependent  upon 
the  question  whether  it  was  vol- 
untarily given  or  was  extorted  by 
actual  duress  and  oppression.    Id, 

3.  Where,  however,  the  sheriff,  after 
an  arrest  had  been  made,  under  an 
order  which  specified,  as  prescribed 
by  the  Code  of  Procedure  (§  188), 
the  sum  for  which  defendant  should 
be  held  to  bail,  and  after  declining 
to  accept  a  bond  executed  by  one 
instead  of  by  two  or  more  suffi- 
cient bail  as  prescribed  by  said 
Code  (§  187),  did  agree,  at  defend- 
ant's solicitation,  to  take  to  plaint- 
iff's attorneys  an  undertaking  exe- 
cuted by  one  in  double  the  amount 
specified  in  the  order,  and  if  it 
should  be  approved  and  accepted 
by  them,  that  defendant  should  be 
discharged,  the  latter  agreeing  that 
if  they  should  decline  to  accept 
he  would,  on  being  notified,  ^ive 
a  new  undertaking,  as  prescribe(]K 
by  ttie  Code,  and  in  the  meanwhile 
should  remain  in  the  custody  of  his 
bail,  and  where  said  attorneys  ac- 

^  eeptedthe  undertaking  so  executed 
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held,  that  the  undertaking,  when 
thus  accepted,  might  be  regarded 
as  an  agreement  made  between  the 
parties  to  the  action,  and  not  as  an 
undertaking  taken  by  the  sheriff 
under  claim  or  in  the  exercise  of 
official  authority  ;  and  that  so  con- 
sidered it  became  operative  and 
binding,  though  not  as  a  statutory 
obligation.  Id. 

4.  Where  an  order  of  discharge  ex- 
empting a  debtor  from  imprison- 
ment for  any  prior  debt,  purport- 
ing to  be  issued*  under  the  article 
of  the  Revised  Statutes  in  relation 
to  the  exoneration  of  insolvent 
debtors  from  imprisonment  (2  R. 
8.  2^,%1  et  seq.),  contains  recitals 
of  all  ihe  facts  needed  to  give  ju- 
risdiction to  the  officer  granting  it, 
the  order  alone  will  protect  a  sher- 
iff acting  under  it,  in  the  absence 
of  proof  of  knowledge,  on  his  part, 
of  any  defects  in  the  proceedings. 
Develin  v.  Cooper.  410 

5.  If  the  order  omits  a  recital  of  any 
necessary  fact  the  sheriff  will  be 
protected  if  he  can  show  aliunde 
the  existence  of  the  fact.  Id. 

6.  In  an  action  against  a  sheriff  for 
an  escape,  wherein  he  justified 
under  a  discharge  granted  by  the 
county  jud^e  of  the  county  of  Suf- 
folk, whicn  contained  a  recital 
that  '*  Frederick  Maxwell,  the 
debtor,  of  the  town  of  Southold, 
in  the  county  6f  Suffolk,  did  pre- 
sent a  petition.*'  Held^  that  the 
recital  was  sufficient  proof  of  the 
place  of  residence,  and  that  proof 
thereof  was  made  to  the  officer 
granting  it.  Id. 

7.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§426,  sub.  3) 
which  authorizes  the  service  of  a 
summons  in  an  action  against  a 
sheriff  by  delivering  it  at  his  office 
during  office  hours  to  his  deputy, 
clerk  or  other  person  in  charge ; 
when  a  sheriff  has  an  office  in  the 
city  or  village  where  the  County 
Courts  are  held,  delivery  of  a  sum- 
mons at  such  office  to  a .  person  in 
charge  is  a  good  service,  although 
the  sueriff  has  omitted  to  file  a  no- 
tice  of  the  place  in  the  county 
clerk's  office,  as  required  by  the 
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sUtate  (2  B.  S.  285,  §  55);  he  can. 

Sot,  by  omittlDg  to  file  uotice,  de- 
ar a  Buitor  of  the  riffht  to  serve  a 
BummoDB,  as  provided  by  the  Code. 
Dunfordv.  Weaver,  445 

8.  \^niere  a  Bummons  was  served 
upon  a  sheriff  by  delivery  to  his 
deputy  at  his  office,  hddt  that  an 
omission  to  prove  the  filing  of  no- 
tice on  the  trial,  if  required,  was 
cured  by  the  bringing  of  the  notice 
to  the  General  Term,  on  appeal 
from  judgment  against  the  sheriff. 

•  Id. 

9.  Where  an  action  is  brought 
against  a  sheriff  for  an  escape, 
he  cannot  set  up  an  error  in  the 
process  under  which  the  arreet 
was  made  which  renders  it  simply 
voidable,  not  void.  Id. 

10.  Where  a  sheriff  is  sued  for  an 
escape  from  oustody  under  an  at- 
tachment, issued  by  a  surrogate, 
the  plaintiff  is  entitled  to  recover 
the  damages  sustained  by  him 
(Code  of  Civil  Procedure,  g  158), 
to  wit :  the  sums  awarded  to  him 
by  the  surrogate's  decree,  with  in- 
terest from  its  date.  Id. 

11.  The  complaint,  in  an  action 
against  a  sheriff  for  an  escape 
under  an  attachment  of  a  sur- 
rogate,  alleged  that  defendant 
wrongfully  permitted  the  debtor 
to  escape;  no  proof  of  assent  or 
knowledge  was  given  on  the  trial. 
Heldy  that  a  motion  for  a  nonsuit, 
because  of  failure  to  prove  such 
averment,  was  properly  denied,  as 
under  the  provision  of  the  Code 
of  Civil  Procedure  (§  158)  in  refer- 
ence to  such  actions,  it  was  imma- 
terial whether  the  escape  was 
through  negligence  or  voluntary 
on  the  part  of  the  sheriff;  an  aver- 
ment and  proof  that  the  debtor 
was  at  large  beyond  the  liberties 
was  sufficient.  Id. 

12.  In  such  an  action  the  fact  of  the 
insolvency  of  the  debtor  is  no  de- 
fense. Id. 

18.  The  administrator  gave  a  bond 
as  such ;  one  of  the  creditors  fur- 
nished money  wherewith  to  buy 
up  the  claims  against  the  adminis- 


trator, which  on  payment  were  as* 
signed  to  plaintiff.  EM,  that  this 
was  not  a  payment  and  extinguish- 
ment of  the  claims.  Id. 

14.  Two  attachments  were  issued  by 
the  surrogate  and  arrests  made  be- 
fore said  Code  went  into  effect ;  the 
escape  occurred  thereafter ;  it  was 
claimed  that  the  provision  of  the 
Code  did  not  apply.  Held  untensr- 
ble,  as  the  cause .  of  action  was, 
not  the  issuing  of  process  and  ar- 
rest, but  the  escape.  Id, 

SPECIFIC  PERFORMANCE. 

When  attion  maintaindbU  to 

compel  specific  performance  of  eon- 
tract  of  railroad  corporation  to  pay 
dimdendu  on  preferred  stock. 

See  Boardman  v.  L.  8.  &  M.  S.  R. 
R.  Co.  157 

STATE- 

1.  A  State  by  coming  into  court  as  a 
suitor  does  not  subject  itself  to  an 
affirmative  judgment  upon  a  Bet- 
off  or  counter-claim.  People  v. 
Vennieon.  273 

2.  Authority  to  render  a  judgment 
against  the  State  in  one  of  its  own 
courts  cannot  be  implied  but  must 
be  express.  It  cannot  be  claimed 
under  general  laws  in  which  the 
State  is  not  mentioned.  Id. 

3.  Accordingly  held,  that  the  provis- 
ions of  the  Revised  Statutes  (2  R. 
S.  652,  §  13)  providing  that  civil 
actions  or  proceedings  instituted 
in  the  name  of  the  State  **  shall  be 
subject  to  all  provisions  of  law 
respecting  similar  suits  and  pro- 
ceedings "  instituted  by  individu- 
als, save  where  othei-wise  pro- 
vided, and  that  the  State  shall  be 
liable  to  be  nonsuited,  etc.,  did  not 
authorize  an  affirmative  judgment 
against  it  on  a  counter-claim.    Id. 

4  Judgment  was  rendered  upon  the 
report  of  referees  in  favor  of 
plaintiff.     This  was    reversed  by 

•  the  Qeneral  Term.  Tiie  attorney- 
general  on  appeal  to  this  court 
gave  the  required  stipalation  for 
judgment  absolute.  Held,  that 
this  was  not  an  assent  to  an  affirm- 
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Stive  jadgment  on  the  counter- 
claim ;  that  it  waived  no  legal  ob- 
jection to  the  <x)unter-claim,  or 
immunity  of  the  State  from  such 
a  Judgment.  Id. 

5.  An  action  to  recover  real  property 
ia  not  within  the  purview  of  the 
act  of  1875  (CTiap.  49,  Laws  of 
1875),  authorizing  actions  to  be 
brouglit  by  the  people  of  the  State 
to  recover  •*  monej,  funds,  credits 
and  property  "  held  by  public  cor- 
porations, boards,  officers  or  agents 
for  public  purposes,  which  have 
been  wrongfully  converted  or  dis- 
posed of:  the  word  "  property  " 
associated  with  the  preceding 
words  of  specific  description  in  the 
acts  to  be  construed  as  referriafi^  to 
property  of  the  same  general  char- 
acter. Peoph  V.  If,  Y,  d  Jf.  B. 
B,  Co.  665 

6.  The  said  act  was  not  intended  to 
confer  jurisdiction  to  review  by 
means  of  an  action  as  therein  pre- 
scribed the  proceedings  of  towns  in 
town  meetings  or  to  set  them  aside 
upon  the  allegation  that  the  action 
of  a  town  meeting  was  produced 
by  corruption,  intimidation  or  vio- 
lence. Id, 

7.  Accordingly  held,  that  an  action 
by  the  people  was  not  maintainable 
under  said  act  to  recover  lands  of  a 
town,  the  title  to  which,  it  was  al- 
leged, had  been  wrongfully  ac- 
quired, through  the  wrongful  in- 
terference of  its  servants  and 
agents  with  the  action  of  a  town 
meeting ;  they  procuring  the  pass- 
age  of  a  vote  authorizing  the  con- 
veyance of  the  lands  for  a  grossly 
inadequate  sum,  by  the  action  of 
persons  not  legal  or  qualified  vot- 
ers. Id, 
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See  Teles  v.  Adee,  222. 

rChap.  140,  Za«»^1850. 

See  Masterson  v.  N,  T,  C,  &  JST.  R, 
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Chwp,  723,  LatOBofl^M, 

See  Bloeaom  v.  Eitee,  614. 

Chap.  52,  LaiDS  d/1852.  • 

Cfiap.  888,  Law  <7/1858. 

Chap.  812.  LatM  of  1874. 

<8w  /»  re  Cruger.eil. 

Chap.  279,  IxiiM  of  1883. 

(7Art/>.  501 ,  Laws  of  1873. 

See  Stede  v.  Benham,  fe4. 

(;^ip.  850,  Za«:«o/ 1871 . 

2  R.  S.  67,  S  63. 

^2  72.  a  609,^55  96,  98. 

See  Sheridan  v.  Iloughton.  (Mem.) 
643. 

See  Acts  of  Conoresb. 
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STATUTE  OF  FRAUDS. 

1.  A  right  of  drainage  tlirough  the 
lands  of  another  is  an  easement 
requiring  for  its  enjoyment  an  in- 
terest in  such  lands  which  cannot 
be  conferred  by  parol  license ;  it 
can  only  be  granted  "  by  deed  or 
conveyance  in  writing."  (2  R.  S. 
134,  §  6.)     Wiseman  v.  Lucktinger. 

81 

2.  The  parol  contract  which  equity 
will  regard  as  equivalent  to  the 
grant  required  at  common  law  or 
by  the  statute  must  be  a  complete 
and  sufficient  contract,  founded 
not  only  on  a  valuable  considera- 
tion, but  with  its  terms  defined  by 
satisfactory  proof,  and  accompa- 
nied by  acts  of  part  performance 
unequivocally  referable  to  the  sup- 
posed agreement.  Id. 

8.  Where,  after  the  making  of  an 
oral  contract  for  the  sale  of  goods 
void  under  the  statute  of  frauds, 
a  payment  is  made  thereon,  and  at 
the  time  of  such  payment,  the  es- 
sential terms  of  the  contract  are 
restated,  this  takes  the  case  out  of 
the  operation  of  the  statute  and 
validates  the  contract.  Hunter  v. 
WetseU.  549 

4.  Where  a  check  is  delivered  and 
received  as  a  payment,  which  is 
good  when  drawn  and  is  paid  on 
presentation,  this  is  a  payment "  at 
the  time "  within  the  meaning  of 
said  statute  (2  R.  S.  136,  §  8,  sub. 
8),  and  satisfies  its  requirements. 

Jd. 


5.  A  broker's  note  or  memorandum 
of  sale  of  goods,  containing  the 
names  of  the  vendor  and  vendee 
and  the  terms  of  sale,  and  deliv- 
ered to  both  parties,  makes  a  valid 
contract  of  sale  within  the  statute 
of  frauds.     Newberry  v.  Wall.  576 

Action  by  mortgagee  not  main^ 

tainable  against  grantee  upon  cote- 
nant  in  deed  to  pay  mortgage  where 
deed  was  intended  eimply  as  a  mort- 
gage. 

See  Root  v.  Wright.  73 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Aotiors. 

STOCK. 

1.  Where  preferred  guaranteed  stock 
is  issued  by  a  railroad  company, 
the  holders,  although  they  are  not 
entitled  to  dividends  when  no 
profits  are  earned,  yet  are  first 
entitled  to  be*  paid  the  amount  of 
dividends  specified  and  guaranteed* 
including  all  arrears, ^before  the 
holders  of  common  stock  are  en- 
titled to  any  thing.  Boardman  v. 
L.  S.  iSb  M,  S.  R.R.  Co.  167 

2.  A  shareholder  in  a  corporation  is 
not  entitled  to  any  of  the  property 
or  profits  until  a  division  haa  been 
made  or  a  dividend  dedaied.     Id. 

3.  When  a  dividend  is  declared  it 
belongs  to  the  owners  of  the  stock 
at  the  time,  but  until  such  declara- 
tion, the  profits  form  part  of  the 
assets ;  and  an  assignment  by  a 
stockholder  of  his  shares  carries 
with  it  his  proportionate  share  of 
the  assets  including  all  undeclared 
dividends.  Id. 

4.  In  1857  the  M.  S.  &  N.  L  R.  B. 
Co.  issued  certain  preferred  and 
guaranteed  stock  ;  the  certificates 
therefor  stated  that  the  stock  was 
entitled  to  annual  dividends  at  the 
rate  of  ten  per  cent,  payable  semi- 
annually, at  days  specified,  out  of 
the  net  earnings  of  the  company, 
and  also  to  share  pro  rata  with  the 
other  stock  in  any  excess,  and  that 
the  payment  of  the  dividends  waa 
thereby  guaranteed.  The  said  com- 
pany waa  consolidated  with    de- 
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fendmnt,  tbe  latter  assiiming  its 
obligationB.  No  dividends  were 
paid  upoa  the  said  stock  until 
1868,  and  the  arrears  were  not 
subsequentlj  paid  altliough  divi- 
deuds  were  declared  and  paid  upon 
the  common  stock.  In  an  action 
to  compel  the  payment  of  the  back 
dividends,  for  the  purpose  of  show- 
ing authority  for  the  issue  of  the 
stock,  the  book  of  minutes,  con- 
taining certain  resolutions  of  tho 
board  of  directors  of  said  M.  S.  & 
N.  I.  R.  R.  Co.  authorising  the 
issue  of  the  preferred  guaranteed 
stock,  was  offisred  and  received  in 
evidence  under  the  objection  that 
the  certificate  was  the  contract  and 
could  not  be  varied  by  other  evi- 
dence. Held,  no  error;  that  the 
whole  proceeding  relating  to  the 
issue  of  the  stock  could  be  taken 
in  connection  as  constituting  the 
one  tiansaction .  Id. 

5.  The  resolution  of  the  directors 
declared  that  dividends  on  the 
stock  authorized  to  -be  issued 
should  always  be  paid  ont  of  any 
net  earnings  before  any  portion 
should  be  applied  to  pay  dividends 
on  tbe  other  stock.  Held,  'that 
this  was  in  effect  the  contract  as 
expressed  in  the  certificate ;  and 
that  under  it  the  dividends  were 
not  only  preferred,  but  being  guar- 
anteed, were  cumulative  and  a 
specific  charge  upon  the  accruing 
profits,  and  in  case  of  a  failure  in 
any  year  to  earn  profits  sufficient 
to  pay  the  dividends  specified, 
they  were  to  hb  paid  as  arrears 
before  any  dividends  were  paid 
upon  the  common  stock.  Id, 

6.  There  was  no  proof  of  plaintiff's 
title  to  the  preferred  stock  except 
the  certificate  issued  to  plaintifi''s 
testator.  Held,  that  in  the  ab- 
sence of  proof  of  the  issue  of  other 
stock  of  this  description  the  pre- 
sumption was  that  the  nlaintiff's 
stock  was  a  portion  of  tnat  so  au- 
thorized to  be  issued,  and  that 
plaintifib  were  the  lawful  owners. 

Id, 

7.  Plaintiff's  testator  did  not  become 
owner  of  the  stock  until  1862. 
Held,  that  the  transfer  to  him  car- 
ried with  it  all  right  to  the  unpaid 
dividends.  Id, 


I  STOCKHOLDER. 

Where  a  married  /oman  is  the 
owner  of  stock,  of  a  bank  located 
in  a  State  other  than  that  in  which 
she  and  her  husband  are  domi- 
ciled, the  effect  of  payment,  by  the 
bank  to  her  husband,  of  dividends 
declared  upon  her  shares  of  stock, 
is  to  be  determined  by  the  law  of 
the  place  where  the  bank  is  lo- 
cated, not  by  the  law  of  the  owner's 
domicile.  Or/tham  v.  First  Nat. 
Bk,  of  Norfolk,  893 

SUMMARY  PROCEEDINGS. 

1.  Within  the  meaning  of  the  pro- 
vision of  the  statute  in  reference 
to  summary  proceedings  to  recover 
lands  (2  R.  S.  512,  §  28,  subd.  4, 
amended  by  chap.  101,  Laws  of 
1879),  which  authorizes  the  re- 
moval, as  a  tenant,  of  any  person 
holding  over  and  continuing  in 
possession  of  real  estate  sold  under 
execution  against  such  person,after 
title  under  said  sale  has  been  per- 
fected, any  person  in  possession 
under  the  title  which  the  purchaser 
has  acquired  is  a  tenant  and  may 
be  removed.  The  statute  is  equally 
applicable  to  the  judgment  debtor, 
and  all  who  hold  under  him  under 
pretense  of  title  acquired  from  him, 
posterior  to  the  judgment.  People 
ex  ret,  Higgins  v.  McAdam,       287 

2.  Accordingly  held,  that  a  person  in 
possession  under  a  lease  executed 
by  a  receiver  appointed  in  an  ac- 
tion brought  by  executors,  who 
held  as  such  a  leasehold  interest  in 
the  premises,  was  a  tenant  within 
the  meaning  of  the  said  provision  ; 
and  that  one  who  had  purchased 
the  interest  of  the  executors  upon 
sale' under  execution  issued  by  or- 
der of  the  surrogate,  upon  a  judg- 
ment against  them  as  executors, 
recovered  prior  to  the  appointment 
of  the  receiver,  the  Supreme  Court 
having  given  leave  that  the  exe- 
cution be  levied  and  enforced  upon 
property  in  the  hands  of  the  re- 
ceiver or  the  executors,  could  main- 
tain summary  proceedings  to  re- 
move such  tenant ;  that  under  the 
order  of  the  Supreme  Court  the 
receiver  was  in  effect  the  person 
against  whom  the  execution  was 
issued.  Id, 
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SUMMONS. 

1.  Under  tbe  provision  of  the  Code 
of  Civil  Procedure  (§  426,  flub.  3) 
whicb  aatborizea  tbe  service  of  a 
Bummons  in  an  action  against  a 
sberiff  by  delivering  it  at  bis  office 
during  office  hours  to  bis  deputy, 
clerk  or  other  person  in  charge; 
when  a  sheriff  has  an  office  ift  the 
city  or  village  where  the  county 
courts  are  held,  delivery  of  a  sum- 
mons at  such  office  to  a  person  in 
charge  is  a  good  service,  although 
the  sheriff  has  omitted  to  file  a  no- 
tice of  the  place  in  tbe  county 
clerk's  office,  as  reouired  by  tbe 
statute  (2  B.  8.  286,  §  65);  he  can- 
not, by  omitting  to  file  notice,  de- 
bar a  suitor  of  tne  right  to  serve  a 
summons,  asprovided  by  the  Code. 
Duvford  V.  Weaver,  445 

2.  Under  the  Code  of  Civil  Proced- 
ure (§  426),  to  constitute  a  per- 
sonal service  of  a  summons  upon 
a  defendant  who  is  an  infant  under 
the  age  of  fourteen,  there  must  be 
a  delivery  of  a  copy  of  the  sum- 
mens,  within  tbe  State,  both  to  the 
infant  and  to  his  father,  mother, 
guardian  or  other  person  specified; 
service  on  the  infant  alone,  or  upon 
one  of  the  persons  specified,  is  not 
sufficient.      IngersoU  v.  Mangam. 


8.  It  Mems  that  the  provision  of  the 
Code  of  Qvil  Procedure  (§  461) 
in  reference  to  the  manner  of  des- 
ignating and  of  service  of  sum- 
mons upon  unknown  defendants, 
applies  to  all. actions  in  which  ser- 
vice of  summons  may  be  by  publi- 
cation, including  actions  for  parti- 
tion.   Bergen  v.  Wi/ckoff,  659 

Service  of,  on  infants,   mjiffi- 

cieney  of. 
See  IngersoU  v.  Mangam.  622 

SUPERINTENDENT  INSURANCE 
DEPARTMENT. 

See  Insurai^ce  Depautmbnt. 

SUPPLEMENTARY  PROCEED- 
INGS. 

1.  It  is  competent  for  a  person 
against  whom  supplementary  pro- 


ceedings for  the  collection  of  a  tax 
have  l^n  instituted,  es  parU,  un- 
der the  statute  of  1867  (Chap.  ^1. 
Laws  of  1867)  to  move  for  a  dis- 
solution of  the  order  for  his  ap- 
pearance  and  examination  on  the 
ground  that  it  was  improvidentlr 
granted.    Bastiett  v.  W%ecler.   466 

.  Where,  upon  such  motion,  the 
question  as  to  whether  the  person 
proceeded  against  was  a  resident 
of  the  county  was  In  dispnte,  and 
the  evidence  in  relation  thereto 
was  conflicting,  ?iM,  that  tbe  ques- 
tion was  not  reviewable  here.  (Code 
of  Civil  Procedure  §  1387.         Id, 


SURETIES. 

See  PjtlNCIPAL  AND  SURETT 

SURROGATE'S  COURT. 

1.  An  omission  in  proof  of  a  matter 
of  record  may  be  supplied  on  ap- 
peal to  sustain  a  judgment,  where 
the  record  cannot  be  answered  or 
changed.   Dunford  v.  Weaver.  445 

2.  Under  the  provision  of  the  act  of 
1867  (§  8,  chap.  782,  Laws  of  1867) 
in  relation  to  Surrogates'  Courts, 
authorizing  a  surrogate,  when  an 
executor  .or  administrator  has  been 
compelled  to  account,  to  charge 
him  personally  with  tbe  costs  of 
the  proceeding,  a  surrogate  has 
power  to  charge  an  administrator 
personallv  with  fees  of  an  auditor 
appointed  in  such  proceeding  to 
examine  his  accounts.  Id, 

3.  Where  a  surrogate  has  made  a  de- 
cree  for  the  payment  of  money  by 
an  administrator,  he  may  enforce 
the  performance  of  it  by  attach- 
ment. (2  R.  S.    221,  §  6,  sub.  4.) 

Id, 

4.  It  is  not  needed  that  the  process 
to  attach  Should  recite  all  the  tticta 
and  proceedings  necessary  to  con* 
fer  jurisdiction  ;  it  'is  sufficient  if 
on  its  face  it  appears  to  have  been 
issued  in  a  proceedinir  in  which  the 
surrogate  had  jurisdiction,  states 
in  substance  the  cause  for  arrest, 
and  specifies  the  act  or  duty  to  be 
performed.  Id, 
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5.  Where  an  attachment  against  an 
administrator  directed  the  collec- 
tion of  interest  on  the  decretal  sum 
named  in  it,  held^  that,  conceding 
the  surrogate  had  no  power  to  di- 
,  rect  the  collection  of  interest,  such 
'  direction  in  the  attachment  did  not 
vitiate  it  in  toto.  Id. 


6.  The  prohate  of  a  codicil  to  a  will 
was  contested,  both  on  the  ground 
of  want  of  due  execution,  and  of 
undue  influence.  There  was  evi- 
dence tending  to  sustain  the  latter 
ground .  The  surrogate  refused  to 
admit  it  to  probate  upon  the  first 
ground  without  passing  upon 
the    latter.    The    General   Term, 

'  upon  appeal ,  reversed  the  decree  of 
the  surrogate,  and  directed  him  to 
admit  the  codicil  to  probate,  ffeld, 
error;  that  the  case  should  have 
been  remitted  to  the  surrogate  to  be 
heard  upon  the  question  of  undue 
influence.    Dock  v.  Dock.        663 

Upon  reversal  on  appeal  on 

t?ie  law  to  General  Term  from 
decree  of  surrogate  of  county/  of 
New  York,  establishing  lost  or  de- 
stroyed will,  it  is  proper  to  remit  pro- 
ceedings to  surrogate  t  and  costs  should 
he  axjoarded  against  respondent. 

See  Sheridan  v.  Houghton.  {Mem.) 

648 

TAXATION. 

See  A8SB88MBNT  AND  TAXATION. 


TENDER. 

.  B  seems  that  in  ah  action  against 
a  third  party,  whose  title  depends 
upon  a  contract  claimed  by  plaint- 
iff to  have  been  rescinded,  defend- 
ant cannot  set  up  a  want  of  tender 
by  plaintiff,  to  the  other  party  to 
the  contract,  of  a  return  of  what 
plaintiff  received.  Town  of  Spring- 
port  V.  Teutonia  Svgs.  Bk.  403 

[.  Where,  under  a  contract  of  sale 
of  personal  property,  the  place  of 
delivery  was  to  be  desiguated  by 
the  vendee,  h.eld,  that  a  tender  was 
not  required  on  the  part  of  the  ven- 
dor before  action  to  recover  the 
purchase-price;  that  readiness  and 


an  offer  to  deliver  were  sufficient. 
Hunter  v.  Wetsea  649 

TOWNS. 

The  act  of  1875  (Chap.  49,  Laws 
of  1875)  authoriziug  certain  actions 
to  be  brought  by  State  was  not  in- 
tended  to  confer  jurisdiction  to  re- 
view  by  means  of  an  action  as 
therein  pre8cril>ed  the  proceedings 
of  towns  in  town  meetings  or  to 
set  them  aside  upon  the  allega- 
tion that  the  action  of  a  town 
meeting  was  produced  by  corrup- 
tion, intimidation  or  violence. 
People  V.  N.  T,  cfc  M.  B.  R.  Co.  565 


TOWN  BONDING. 

1.  In  actions  brought  to  restrain  de- 
fendants from  transferring,  and  to 
compel  the  cancellation  of  bonds 
issued  by  plaintiff  under  the  act  of 
1869  (Chap.  314,  Laws  of  1869),  au- 
thorizing it  to  subscribe  for  stock 
of  the  C.  L.  R.  R.  Co.,  it  appeared 
that  revocations  of  consents  of  tax 
payers  of  the  town,  executed  and 
acknowledged  with  the  same  for- 
malities as  the  consents,  were  de- 
livered to  the  assessors  while  they 
had  the  consents  before  them,  and 
before  thev  had  acted  upon  them, 
and  that  tne  residue  were  insuffi- 
cient to  constitute  the  majority  re- 
quired by  the  statute ;  also  'that 
tne  assessors  disregarded  the  re- 
vocations and  wrongfully  made 
and  filed  the  statutory  affidavit. 
Held,  that  the  omission  to  file  the 
revocations  did  not  render  them 
ineffectual ;  that  their  delivery 
made  them  effectual  and  with- 
drew from  the  assessors  the  au- 
thority to  make  the  affidavit. 
Tinon  of  Springport  v.  Teutonia 
Svgs.  Bk.  403 

2.  Also  held,  that  such  omission  did 
not  estop  the  plaintiff;  that,  as- 
suming the  tax  payers,  who  signed 
consents  and  then  revoked  them, 
could  be  estopped  by  their  acts  or 
omissions,  they  could  n<ft  estop 
the  whole  body  of  tax  payers.  Id. 

8.  Also  held,  that  a  tender,  before  the 
commencement  of  the  action,  of 
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tke  stock  received  for  the  bonds 
was  not  necessary ;  that  defend- 
ants coald  not  require  a  tender  to 
themselves,  as  they  were  not  re- 
ceived from  them  and  they  had  no 
title  thereto.  If  they  had  any 
right  to  them  (as  to  which  quofre), 
all  they  could  claim  was  an  equit- 
able right  of  subrogation  on  can- 
celing their  bonds ;  if  the  claim 
was  that  the  stock  should  have 
been  surrendered  to  the  company  or 
canceled^  that  was  a  matter  be- 
tween it  and  plaintiff,  and  the 
rights  of  the  latter  as  against  de- 
fendants did  not  depend  upon  the 
prior  adj  ustmeat  of  the  matter.  Id. 

4.  It  seems  that  in  an  action  against 
a  third  party,  whose  title  depends 
upon  a  contract  claimed  by  plaint- 
iff to  have  been  rescinded,  defend- 
ant cannot  set  up  a  want  of  tender 
by  plaintiff,  to  the  other  party  to 
the  contract,  of  a  return  of  what 
plaintiff  received .  Id. 

5.  Also  held,  that  the  affidavit  of  the 
assessors  was  not  conclusive,  but 
only  prima  facie  evidence  of  the 
facts  therein  stated.  Id. 

6.  There  can  be  no  bona  fide  holder 
of  town  bonds,  within  the  meaning 
of  the  law  applicable  to  negotiable 
paper,  as  they  can  only  be  issued 
by  virtue  of  special  authority,  con- 
ferred by  some  statute,  and  are  only 
binding  upon  the  town  when  issued 
in  the  way  pointed  out  by  the  stat- 
ute.   Cagwin  v.  TotDn  of  Hancock. 

582 

7.  All  persons,  therefore,  taking  such 
bonds  are  chargeable  with  knowl- 
edge of  the  statute  under  which 
they  were  issued,  must  see  to  it 
that  its  provisions  were  complied 
with ;  and,  in  the  absence  of  some 
provision  making  the  action  of  the 
officer  or  agents  of  the  town  bind- 
ing and  conclusive,  the  fact  that 
the  holder  of  such  bonds  purchased 
for  value  and  in  good  faith  does 
not  preclude  the  town  from  show- 
ing  that  they  were  illegally  issued. 

•      ^  Id, 

8.  The  dedsions  of  the  Federal 
courts  holding  a  contrary  doctrine 
held  not  to  be  controlling.        Id. 


9.  Under  the  provisions  of  the  act  of 
1866  (§  2,  chap.  398,  Laws  of  1866) 
authorizing  certain  towns  to  sub- 
scribe for  the  stock  of  the  N.  Y. 
&0.  M.  B.  H.  Co.,  and  to  issue 
bonds  for  moneys  borrowed  to  pay 
therefor,  provided  the  consent  In 
writing  of  a  majority  of  the  Ux 
payers,  owning  more  than  one- 
half  of  the  taxable  property  of  the 
town  shall  first  have  been  ob- 
tained, and  provided  that  the  fact 
that  such  majority  has  been  ob- 
tained, "shall  be  proved  by  affi- 
davit, in  writing,*'  of  one  of  certain 
specified  town  officers,  and  declar- 
ing that  such  affidavit,  *'  or  a  certi- 
fied copy  thereof,  shall  be  evidence 
of  the  facts  therein,  contained," 
the  affidavit  is  not  conclusive  but 
only  prima  facie  evidence  of  the 
facts  and  may  be  disputed.        Id. 

10.  Accordingly  held,  in  an  action  to 
recover  the  amount  due  upon  eer- 
tain  interest'  coupons  cut  from 
bonds  issued  by  railroad  commis- 
sioners appointed  for  defendant 
under  said  act,  and  which  had 
been  purchased  for  value  and  in 
good  faith,  that  defendant  was  not 
precluded  by  an  affidavit  of  its 
assessor  from  showing  that  in  fact 
the  consent  of  a  majority  of  the 
tax  payers  of  the  towa  had  not 
been  obtained.  Id. 


TRIAL. 

1.  Plaintiff's  cattle  were  transported 
by  defendant  from  B.  to  W.  A.  un- 
der a  contract  which  provided, 
among  other  things,  that  in  con- 
sideration of  a  reduced  price  for 
transportation,  plaintiff  would  as- 
sume the  risk  of  damage  sustained 
by  delay  in  transportation  ;  also 
that  plaintiff  should  load  and  un- 
load at  his  own  risk,  defendant 
furnishing  help,  and  that  plaintiff 
should  send  a  person  with  the  cat- 
tle to  take  charge  of  them .  The 
train  was  delay ^  by  a  flood  which 
submerged  the  track,  and  the  cat- 
tle being  without  food  were  in- 
jured. In  an  action  to  reeover  dam- 
ages for  the  injury,  it  appeared 
that  defendant  was  requested 
when  the  train  was  stopped,  to  so 
place  the  cars  in  which  the  cattle 
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were,  as  to  be  ocmTenient  to  the 
usaal  and  accessible  means  of  un- 
loading; the  engine  drawing  the 
train  was  disabled;  it  appeared, 
however,  that  defendant  had  en- 
gines at  U.,  forty-three  miles  dis- 
tant; also  that  other  motive  power 
might  have  been  readily  obtained. 
The  court»  after  referring  to  the 
evidence  on  this  subject  and  to  a 
statement  of  defendant's  conduc- 
tor that  he  did  not  telegraph  to  U., 
submitted  it  to  the  jury  as  a  ques- 
tion of  fact  whether  it  was  not 
gross  negligence  for  defendant  to 
omit  to  send  for  assistance  if  help 
could  readily  have  been  obtained. 
Held,  no  error  ;  and  that  this  was 
so,  even  if  the  fair  import  of  the 
charge  was  that  the  jury  might 
determine  that  it  was  negligence 
not  to  send  for  assistance  to  U. 
BilU  v.  JH.  r.,  etc.,  R  JR.  Co.        5 

2.  The  engine  of  the  train  was  dis- 
abled by  the  engineer  running  it 
into  the  water,  and  there  was  evi- 
dence tending  to  show  negligence 
on  his  part  in  so  doing.  The  court 
cliar^ed  that  if  the  engine  was  dis- 
ablea  by  the  negligence  and  reck- 
lessness  of  defendant's  agents, 
then  their  refusal  to  place  the  cars 
where  plaintiff  could  unload  was 
not  to  be  excused  by  an  absence  of 
motive  power.  Held^  no  error; 
that  defendant  could  not  plead  its 
own  previous  negligence  as  an  ex- 
cuse for  its  inability  to  perform  a 
distinct  and  affirmative  duty.     Id, 

8.  When  the  train  was  at  U.,  and 
those  on  board  were  warned  of  the 
high  water,  plaintiff's  agent  re- 
quested  the  conductor  to  place  the 
cars  there  in  a  convenient  position 
for  unloading;  this  request  was 
declined.  The  court  was  asked 
but  declined  to  charge  that  defend- 
ant was  not  liable  for  such  refusal; 
it  charged,  however,  that  if  the 
jury  believed  the  conductor  had 
reason  to  think  he  could  run  the 
train  through  without  serious  de- 
tention, defendant  would  not  be 
liable  because  of  such  refusal. 
HM,  no  error.  Id, 

4.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  plaintifTs  intestate,  plaint- 
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iff  claimed  that  the  deceased  fell 
from  the  footway  through  the  open 
draw  on  defendant's  bridge  when 
crossing  it  in  the  uighi.  Defend- 
ant had  placed  gates  over  the  foot- 
way  on  each  end  of  the  draw 
which  were  designed  to  be  lowered 
when  the  draw  was  opened.  Plaint- 
iff claimed  that  the  gate  was  not 
lowered  at  the  time  of  the  acci- 
dent.   Earty,lI,E.  Bridge  Co.  56 

5.  The  court  charged  that  if  the  jury- 
believed  that  the  gate  was  not  en- 
tirely closed,  but  the  bottom  of  it* 
was  two  and  a  half  feet  from  the 
bridge  floor,  the  plaintiff  could  not 
recover.    Held,  no  error.  Id, 

6.  Upon  the  question  of  contributory 
negligence  the  court  charged :  "  It 
is  not  enough  to  prove  facts  from 
which  either  the  concluBion  of 
negligence  or  the  absence  of  neg- 
ligence may  be  with  equal  fairness 
drawn,  but  the  burden  is  upon 
plaintiff  to  satisfy  you  tliat  there 
was  no  contributory  negligence  on 
the  part  of  the  deceased."  Held, 
no  error.  Id, 

7.  Plaintiff's  testator  was,  by  the  in- 
vitation of  the  driver,  a  stranger, 
riding  in  a  wagon  upon  a  highway 
crossed  by  defendant's  road.  A. 
wheel  of  the  wagon  went  into  a 
hole  in  the  road  between  the  rails 
of  defendant's  track,  and  he  was 
jolted  from  the  wagon  and  killed. 
In  an  action  to  recover  damages 
the  court  charged  in  substance 
that  "  carelessness  upon  the  part 
of  the  driver,  assuming  he  was 
a  competent  driver  and  a  sober 
man,  and  there  was  no  reason 
which  the  deceased  could  dis- 
cover why  he  should  not  ride  with 
him,  would  not  defeat  a  recovery, 
unless  the  death  was  caused  by  his 
wrongful  and  willful  act.  Defend- 
ant's counsel  requested  a  charge 
"  that  if  the  driver's  negligence 
was  the  proximate  cause  of  the 
jar  the  plaintiff  cannot  recover." 
The  court  refused  to  alter  its 
charge.  Jleld^  no  error  ;  tliat  the 
charge  In  this  respect  was  suffi- 
cient.  Ma8ter9on  v.  Jf,  Y,  C,  etc., 
a.  B,  Co.  247 

8.  Where  the  gravamen  of  an  action 
9G 
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is  fraad,  plaintiffs  having  failed  to 
establish  the  fraud  cannot  main- 
tain the  action  on  the  theory  that 
a  liability  founded  on  contract  was 
disclosed  by  the  evidence.  People 
V.  Bennison.  272 

9.  Although  it  is  onl  v  requisite  that 
.  a   complaint    shall    contain  facts 

constituting  a  cause  of  action,  and 
the  court  will  give  the  relief  to 
which  those  facts  entitle  the 
plaintiff,  whether  legal  or  equita- 
ble, and  so  the  complaint  may  be 
'  framed  with  a  double  aspect,  yet 
the  plaintiff  can  have  no  relief 
that  is  not  "consistent  with  the 
case  made  by  his  complaint  and 
.  embraced  within  the  issue."  (Code 
of  Procedure,  §  275;  Code  of  Civil 
Procedure,  §  1207.)  Stevens  v. 
Mayor,  etc.  296 

10.  The  plaintiff,  therefore,  must 
establish  the  allegations,  and  if 
they  warrant  legal  relief  only,  he 
cannot  have  equitable  relief  upon 
the  evidence.  Id. 

11.  Upon  the  trial  of  an  action  there 
was  no  controverted  question  of 
fact.  The  court  took  a  verdict 
for  the  plaintiff,  reserved  the 
case  for  further  consideration  and 

-  then  rendered  judgment  for  de- 
fendant. .This  was  done  without 
objection';  there  was  an  exception 
to  the  judgment,  but  none  to  the 
mode  in  which  it  was  reached. 
Held,  that  there  was  no  exception 
bringing  the  error,  if  any,  to  the 
notice  of  this  court,  jievelin  v. 
Cooper,  410 

•12.  Where  a  plaintiff  falls  to  prove  the 
cause  of  action  set  up  in  his  com- 
plaint, and  the  objection  is  raised 
upon  the  trial,  and  no  amendment 
of  thp  pleading  is  asked  for  or  or- 
dered, a  judgment  in  plaintiffs 
favor,  upon  a  cause  of  action  en- 
tirely separate  and  distinct  from 
that  alleged,  cannot  be  sustained 
on  appeal.  Southwick  v.  First  Nat. 
Bk.  420 

13.  In  such  case  the  pleadings  can- 
not, after  the  trial,  be  conformed 
to  the  proof.  Id. 

14.  It  is  no  answer  to  the  objection 


that  defendant  was  probably  not 
misled.  Li. 

15.  In  March,  1873,  T.,  of  the  firm  of 
S. ,  T.  &  Co.,  doing  business  at  Mem- 
phis, drew  his  draft  upon  that  firm, 
payable  to  the  order  of  J.  N.  M.  & 
Son,  a  Boston  firm.  The  draft  was 
accepted  by  the  drawees,-  payable 
at  Memphis  in  forty  days.  The 
holder  sent  the  draft  to  Memphis 
for  collection.  Before  it  fell  due 
the  drawees  notified  the  payees 
that  they  would  not  be  able  to  meet 
it,  and  requested  permission  to 
draw  for  the  amount.  Permission 
was  granted  by  telegram  to  draw 
at  sight  to  pay  said  draft.  S.,  T. 
&  Co.  thereupon  drew  upon  J.  N. 
M.  &  Son  a  sight  draft  for  the 
amount.  This  draft  was  discounted 
by  defendant,  and  with  the  assent 
of  the  drawers  the  proceeds  were 
placed  to  their  credit,  their  account 
with  defen<]ant  being  at  that  time 
overdrawn  to  more  than  the 
amount.  J.  N.  M.  &  Son  accepted 
the  new  draft  on  presentation,  and 
eubsequentlv  paid  it.  S.,  T.  &  Co. 
drew  a  check  on  defendant  to  pay 
the  old  draft  which  it  refused  to 
honor,  and  refused  to  picy  said  draft 
when  presented.  8..  T.  &  Co.  soon 
after  became  insolvent.  In  an 
action  to  recover  the  amount  of 
the  new  draft  it  was  not  alleged 
nor  was  it  proved,  that  a  demand 
or  offer  to  return  the  draft  was 
first  made,  or  that  defendant  had 
any  knowledge  of  the  telegram,  or 
the  purpose  for  which  J.  N.  M.  & 
Son  authorized  the  drawing  of  the 
new  draft.  The  court  directed  a 
verdict  for  plaintiff.  Held,  error  ; 
that  neither  a  cause  of  action  for  a 
conversion  of  the  draft,  nor  one  to 
recover  back  moneys  paid  by  mis- 
take, was  established.  Id, 

16.  The  complaint  alleged  that  de- 
fendant  was  notified  of  the  purpose 
for  which  the  new  draft  was  au- 
thorized to  be  drawn;  that  it  re- 
ceived it,  agreeing  to  collect  and 
apply  the  proceeds  for  that  pur- 
pose, but  that  it  refused  so  to  do. 
Hdd,  that  the  court  erred  in  deny- 
ing a  motion  for  a  nonsuit,  as 
plaintiff  failed  to  prove  the  cause 
of  action  alleged  in  the  complaint. 

•  Id. 
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17.  The  complaint,  in  an  action 
against  a  slieriff  for  an  escape  un- 
der an  attachment  of  a  surrogate, 
alleged  that  defendant  wrongfully 
permitted  the  debtor  to  escape ;  no 
proof  of  assent  or  knowledge  was 
given  on  the  trial.  Held^  that  a 
motion  for  a  noasuit*  t>ecanse  ot 
failure  to  prove  such  averment, 
was  properly  denied,  as  under  the 
provisions  of  the  Code  of  Civil  Pro- 
cedure (§  158)  in  reference  to  such 
actions,  it  was  immaterial  whether 
the  escape  was  through  negligence 
or  voluntary  on  the  part  of  the 
sheriff;  an  averment  and,  proof  that 
the  debtor  was  at  large  beyond  the 
liberties  was  sufficient.  Ihtnford 
V.  Weaver.  445 

18.  In  such  an  action  the  fact  of  the 
insolvency  of  the  debtor  is  no  de- 
fense. Id. 

10.  It  is  too  late  for  a  defendant  to 
claim  for  the  first  time,  on  appeal 
to  this  court,  that  his  answer  con- 
tains a  counter-claim  which  is  ad- 
mitted by  not  being  replied  to.  It 
should  be  insisted  upon  and  the  at- 
tention of  the  court  or  referee  called 
to  it  on  trial,  and  if  not  allowed,  an 
exception  should  be  taken.  Mul- 
doon  V.  mackma.  646 

Law  ofanciher  State  authoriz- 
ing an  actum  by  the  personcU 'repre- 
sentatives of  one  tohose  death  was 
caused  by  negligence,  must  he  proved, 
it  cfinnot  be  presumed. 

See  Leonard  v.  C.  8.  IT.  Co.        48 

Submission  of  specific  questions 

to  jury,  when  proper. 
See  Agate  v.  Morrison.  (Hfem.)  672 

When  plaintiff  fails  to  offer 

evidence  on  point  at  issue  until  after 
he  rests,  it  is  in  discretion  of  court 
whether  to  admit  H,  and  its  action  is  not 
revietMble  here. 

See  Agate  v.  Morrison.  (Mem.)  672 


TRUSTS  AND  TRUSTEES. 

1.  The  will  of  E.  gave  her  residuary 
estate,  real  and  personal,  to  her 
executors  in  trust  to  receive  the 
rents  and  profits  of  the  real  estate^ 
to  invest  and  keep  invested  the 


personal  estate,  and  to  apply  such 
rents  and  profits  and  the  interest  or 
income  of  the  personalty  to  the 
use  of  her  husband  for  life,  except 
that  they  should  apply  to  the  use 
of  the  plaintiff,  who  the  will  states 
.  was  brought  up  by  the  testatrix, 
"  the  sum  of  $500  per  annum  there- 
out/' until  he  reached*  the  age  of 
twenty -one,  after  that  '*  the  sum  of 
$1,000  thereout/'  during  tlie  life 
of  her  husband,  and  after  that 
*<  $3,000  thereout  during  his  nat- 
ural life."  There  was  no  g^ft  of 
the  remainder.  The  testatrix  had 
a  brother  living  at  the  time  of  mak- 
ing the  will,  who  survived  her;  at 
the  date  of  the  will,  and  at  tho 
time  of  the  death  of  the  testatrix, 
the  income  from  the  residuary 
estate  was  ample  to  pay  the  an- 
nuities so  given  to  plaintiff  and  to 
leave  a  larger  sum  for  the  hus- 
band. After  the  death  of  the  lat- 
ter the  property  did  not  yield 
enough  to  keep  the  real  estate  in 
good  repair,  to  pay  taxes  and  in- 
cidental expenses,  and  to  pay 
plaintiff  his  annuity.  In  an  ac- 
tion asking  for  a  construction  of 
the  will  and  that  the  deficiency 
be  paid  out  of  the  corpus  of  the 
estate,  held,  that  the  intention  of 
the  testatrix  was  that  the  gift  to 
the  plaintiff  should  be  paid  only 
from  the  annual  profits  of  the 
estate;  and  that  no  part  of  the 
corpus  of  the  estate  could  be  ap- 
plied to  make  up  the  deficiency; 
also  that  the  trust  was  to  receive 
and  apply  the  Income  during  the 
lives  of  the  beneficiaries  named 
and  the  life  of  the  survivor.  De- 
laney  v.  Van  Aulen.  16 

2.  As  to  whether  plaintiff  has  the 
right  to  have  deficiencies  in  pay- 
ments made  up  from  increased 
avails  in  after  year?,  qiuere.        Id. 

8.  S.  deposited  with  defendant,  a 
savings  bank,  a  certain  sum  of 
money,  receiving  a  pass-book, 
which  stated  that  the  account  was 
with  her,  "  in  trust  for  Christopher 
Boone,"  plaintiff's  intestate.  S.  re- 
ceived the  pasB-l)ook  and  drew  out 
one  year's  interest.  After  her  death 
defendant  paid  the  amount  to  her 
administrator,  upon  production  of 
•  his  letters  of  administration  and 
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of  the  pass-book.  In  &&  action  to 
recover  the  deport,  ?uld  that,  in 
tUe  absence  of  anj  notice  from  the 
beneficiary,  the  payment  was  good 
and  effectual  to  discharge  the  de- 
fendant;  that  the  deposit  consti- 
tuted S.  trustee  and  transferred 
the  title  to  the  fund  from  hei*  in- 
dividually to  her  as  such  trustee  ; 
that,  upon  the  death  of  S.,  her 
rights  as  trustee  to  demand  and 
receive  the  fund  devolved  upon 
her  administrator,  and  upon  his 
demand  defendant  was  bound  to 
pay  it  over ;  it  had  no  ri^ht  to  in- 
quire into  the  nature  of  tne  trust, 
and  owed  no  duty  to  the  bene- 
ficiary until  the  latter  by  notice, 
.  by  forbidding  payment  or  by  de- 
manding  it  himself,  created  such 
right  and  duty.  Boone  v  OUizens' 
Savings  Bk.  83 

4.  The  creator  of  a  trust  requiring 
the  investment  of  money  may 
designate  how  the  investment 
may  be  made  and  what  security 
may  be  taken,  and  he  may  dis- 
pense with  all  security.  Denike  v. 
Harris,  89 

6.  The  director  of  a  corporation  oc- 
cupies a  fiduciary  position,  and  so 
is  within  the  rule  disenabling  one 
intrusted  with  powers  to  be  exer- 
cised for  the  benefit  of  others, 
from  dealing  in  his  own  behalf  in 
respect  to  matters  involving  the 
trust.  Duncomb  v.  N.  F.  H,  4b 
No.  R.  R.  Co,  190 

6.  The  right  of  the  corporation,  or 
those  claiming  througii  it,  to  avoid 
any  such  dealings  does  not  depend 
upon  the  question  whether  the 
director  was  acting  fraudulently 
or  in  good  faith.  Id. 

7.  But  an  act  of  a  director,  claimed 
to  be  in  hostility  to  this  rule,  in 
the  absence  of  bad  faith  on  his 
part,  cannot  be  avoided  without  a 
restoration  to  him  of  what  the  cor- 
poration received.  Id. 

8.  Where  a  director  receives  the 
property  of  the  corporation  as  col- 
lateral security  for  a  debt  honestly 
due  him,  or  a  liability  justly  in- 
curred, the  rule  has  no  application, 
as  the  payment  of  the  debt  or  the 


diachAZge  of  the  obligation  is  an 
esr^Btiai  prerequisite  of  an  avoid- 
ance  of  the  transaction;  and  this 
is  so  whether  the  pledge  be  taken 
lor  a  present  or  a  premdent  debt. 

Id, 

9.  The  director  of  &  railroad  corpo- 
ration cannot  purchase  its  bonds 
belgw  par  except  on  peril  of  avoid- 
ance by  the  courts  upon  applica- 
tion of  the  corporation.  Id, 

10.  The  will  of  I.  gave  his  residuary 
estate,  after  the  death  of  his  wife, 
to  his  son  K.  in  trust,  among  other 
things,  'to  apply  one-half  of  the 
net  income  to  the  use  and  for  the 
maintenance  and  support  of  said 
R.,  his  wife  and  children  during^ 
the  life  of  R.  R.  had  at  the  date 
of  the  will  and  of  the  death  of  his 
mother,  which  occurred  in  1874,  a 
wife  and  one  child  (the  plaintiff) 
who  was  married  in  1875,  and  at 
and  prior  to  the  commencement  of 
this  action,  was  living  separate 
from  his  father,  having  a  house- 
hold of  his  own,  and  their  relations 
were  not  amicable.  In  an  action 
for  an  accounting,  etc. ,  htld,  that 
the  beneficiaries  named  were  not 
each  absolutely  entitled  to  one- 
third  of  the  net  income  of  the  trust 
estate ;  that  there  was  a  discretion 
conferred  upon  the  trustee  as  to  its 
application,  but  not  an  uncontrolled 
discretion*,  that,  under  the  circum* 
stances  of  the  case,  a  court  of 
equity  had  power  to  direct  how 
the  discretion  should  be  exercised ; 
that  th^re  bein^  no  evidence  of  a 
refusal  on  the  part  of  R.  to  support 
plaintiff  in  his  family,  or  that 
plaintiff  until  just  before  the  com- 
mencement of  the  action  demanded 
any  portion  of  the  income,  or  any 
support  or  maintenance  therefrom, 
or  that  he  needed  any  of  it  for  hia 
support,  it  was  to  be  deemed  that 
he  had  acquiesced  in  the  manner 
of  its  application  ;  and  that  there- 
fore he  was  not  entitled  to  any 
portion  of  the  income  accruing 
prior  to  the  commencement  of  the 
action;  but  that  he  was  entitled  to 
one-third  of  the  net  income  there- 
after.   Ireland  t.  Ireland,         821 

11.  The  wife  of  R.,  who  was  made 
a  defendant,  separated  from  him 
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in  1876  on  aooonnt  of  improper 
.  treatment;  Id  1877  she  commenced 
an  action  for  divorce  from  bed  and 
board,  and  obtained  judgment  in 
1878,  with  an  allowance  of  $1,000 
annually  for  alimonj.  This  R.  paid, 
and  also  paid  his  wife's  board  and 
expenses  up  to  the  time  of  the 
judgment.  Held,  that  she  was  not 
entitled  to  be  allowed  anj  thing 
prior  to  the  commencement  of  the 
action,  but  thereafter  was  entitled 
to  one-third  of  the  income,  deduct- 
ing,  however,  therefrom,  the 
amount  of  the  alimony  since  ac- 
cruing. Id. 

12.  It  ieenu  that,  as  a  general  rule, 
investments  by  executors  or  testa- 
mentary trustees  of  the  funds  in 
their  hands,  which  take  those  funds 
beyond  the  jurisdiction  of  the 
court,' will  not  be  sustained,  and 
the  trustee  who  so  invests  does  so 
at  the  peril  of  being  held  responsi- 
ble for  the  safety  of  the  invest- 
ments.   Ormitlon  v.  OlcoU,       889. 

18.  This  rule,  however,  is  not  so 
rigid  as  to  admit  of  no  possible  ex- 
ceptions, although  the  case  must  be 
very  rare  and  the  circumstances 
very  unusual  and  peculiar  to  make 
it  an  exception.  Id. 

14.  The  rule  relates  only  to  volun- 
tary investments  by  the  trustee, 
and  does  not  govern  a  case  where, 
by  act  of  the  testator,  a  foreign 
investment  has  been  made,  or 
where,  without  the  fault  of  the 
trustee,  the  assets  have  been  trans- 
muted into  a  debt  which  can  only 
be  secured  and  saved  by  taking  a 
foreign  security.  Id. 

15.  Where,  therefore,  the  assets  of 
an  estate  had  all  passed  into  the 
possession  of  one  of  two  executors 
and  trustees,  and,  upon  his  death, 
the  surviving  executor  found  that 
the  deceased  had  minficled  the  as- 
sets with  his  own,  and  had  partly 
converted  them  to  his  own  use  and 
partly  lo9t  them  by  unsafe  invest- 
ments, and  as  the  best  possible,  ar- 
rangement to  secure  the  fund,  the 
survivor  took  from  the  estate  of 
the  deceased  a  bond  secured  by 
mortgage  on  real  estate  in  Ohio, 
which     was    guaranteed    by    the 


widow  who  waa  BoIe  legate  and 
at  that  time  solvent,  and  also  took 
further  collaterals  for  greater 
safety,  the  securities  being  at  the 
time  perfectly  good,  hdd,  that  it 
was  the  right  and  the  duty  of  the 
survivor  to  accept  the  securities; 
and  that  he  could  not  be  made  per- 
sonally liable  for  so  doing.         Id, 

16.  The  rule  that  each  of  several  co- 
executors  is  only  liable  for  his  own 
acts,  and  cannot  be  made  responsi- 
ble for  the  negligence  or  waste  of 
another,  unless  he  in  some  man- 
ner aided  or  concurred  therein, 
applies  as  well  where  the  execu- 
tors are  also  trustees.  Id, 

17.  Also  Md,  that  while  it  was  the 
duty  of  the  surviving  executor  to 
foreclose  the  mortgage  in  case  of 
non-payment,  he  was  entitled  to 
exercise  the  reasonable  discretion 
of  an  ordinarily  prudent  man  as  to 
the  time  and  occaaion.  Id. 

See  Absignmbnt  (fob  bsnkfit  of 

CBBDITOB8). 


UNDERTAKING. 

1.  Where  a  sheriff,  after  an  ar- 
rest had  been  made,  under  an 
order  which  specified,  as  prescribed 
by  the  Code  of  Procedure  (§  183). 
the  sum  for  which  defendant  should 
be  held  to  bail,  and  after  declining 
to  accept  a  bond  executed  by  one 
instead  of  by  two  or  more  suificient 
bail  as  prescribed  by  said  Code  (§ 
187),  did  agree,  at  defendant's  so- 
licitation, to  take  to  plaintiff's  at- 
torneys an  undertaking  executed 
by  one  in  double  the  amount  speci- 
fied in  the  order,  and  if  it  should 
be  approved  and  accepted  by  them, 
that  defendant  should  be  dis- 
charged, the  latter  agreeing  that  if 
they  should  decline  to  accept  he 
would,  on  being  notified,  five  a 
new  nndertakine,  as  proscribed  by 
the  Code,  and  in  the  meanwhile 
should  remain  in  the  custody  of 
his  bail,  and  where  said  attorneys 
accepted  the  undertaking  so  exe- 
cuted ,  held,  that  the  undertaking, 
when  thus  accepted,  might  be  re- 
garded as  an  agreement  made  be- 
tween the  parties  to  the  action,  and 
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not  to  an  undertaking  taken  bj  the 
sheriff  under  claim  or  in  the  exer- 
cise of  official  authority;  and  that 
so  considered  it  became  operative 
and  binding,  though  not  as  a  statu- 
tory obligation.  Toles  v.  Adee,  223. 

2.  It  appeared  that  the  action  in 
which  the  order  of  arrest  was  is- 
sued was  decided  in  favor  of  plaint- 
iff and  decision  filed  in  the  clerk's 
office  in  July,  1868,  In  September, 
1868,  the  defendant's  attorneys 
served  written  notice  on  plaintiffs 
attorneys  to  tax  costs  and  enter 
judgment,  but  no  action  was  taken 
until  April,  1874,  when  judgment 
.  was  entered  and  after  return  of  a 
property  execution  unsatisfied, 
Dody  execution  was  issued  and  re- 
turned by  the  sheriff  not  found. 
The  defendant  has,  since  1868,  re- 
sided out  of  the  State.  He  re- 
turned  to  the  State  in  1869,  and 
in  1871,  remaining  on  each  occasion 
several  -weeks.  During  his  visit 
in  1871  the  executors  of  the  surety 
in  the  undertaking  made  search 
for  it  at  the  clerk's  olfice  but  it 
had  not  then  been  filed.  They 
then  called  upon  plaintiffs  at- 
torney and  informed  him  that  the 
defendant  was  here  and  would  re- 
main a  month,  and  that  they  had 
searched  for  the  undertaking  so  as 
to  make  a  surrender;  they  re- 
quested him  to  enter  judgment, 
issue  execution  and  enforce  it,  so 
that  the  estate  might  be  discharged 
from  liability,  tliey  offering  to  stip- 
ulate the  costs  to  prevent  delav. 
This  he  declined  to  do.  Held, 
that  as  tlie  undertaking  was  only 
enforceable  upon  the  theory  tha\ 
it  was  an  agreement  good  at  com- 
mon law  and  not  requiring  the  aid 
of  the  statute,  the  testator  stood 
as  surety  merely ;  that  he  was  the 
jailer  of  his  principal,  and  the 
statutory  provisions  authorizing 
bail  to  surrender  their  principal 
did  not  apply  :  that  kiches  was  a 
good  defense  to  the  action ;  and 
that  the  evidence  required  the  sub- 
mission of  that  question  to  the 
jury.  Id. 

USURY. 

A    mortgage    on    certain    premises 
owned   by  plaintiff,  having  been 


foreclosed  and  a  sale  of  the  prem- 
ises being  about  to  take  place,  uiu  . 
der  the  judgment  he  agreed  with 
the  agent  of  defendant  B.,  to  pay  a 
bonus  of  ten  per  cent,  for  a  loan 
of  $2,000,  the  judgment  to  be  as- 
signed  to  B.,  as  collateral  security. 
In  pursuance  of  the  agreement  said 
agent  gave  to  plaintiff  the  $2,000,' 
wtiich  he  paid  to  the  holder  of  the 
mortgage,  who  thereupon  assigned 
the  judgment  to  B. ,  and  plaintiff 
paid  the  bonus  agreed  upon.  B. 
subsequently  caused  the  premises 
to  be  sold  under  the  decree,  and 
they  were  bid  off  by  defendant 
G.,  and  judgment  entered  against 
plaintiff  for  a  deficiency.  G.  paid 
no  consideration  but  acted  as  agent 
for  B.  Heldf  that  the  transaction 
with  B.  was  a  usurious  loan,  not  a 
purchase  by  him  of  the  foreclosure 
judgment;  that  the  agreement  to 
pay  the  bonus  was  part  of  the  con* 
tract  of  loan,  not  a  separate  agree- 
ment  to  pay  the  agent,  and  so  far 
as  appeared  was  for  B.'s  benefit ; 
that  the  contract  between  the  par- 
ties being  void,  the  assignment 
made  as  security  for  its  perform- 
ance was  also  void,  and  trans- 
ferred to  B.  no  right  to  enforce  the 
jud^ent;  and  that  a  judgment 
setting  aside  the  assignment  and 
all  subsequent  proceedings  under 
the  foreclosure  judgment  was 
proper.     Wifeth  v.  Braniff.       627 


WARRANTS. 

Of  extradition^  suffideney  of. 

People  ex  reL  v.  Donohue.  438 


WILLS. 

1.  The  will  of  K.  gave  her  residuary 
estate,  real  and  personal,  to  her 
executors  in  trust  to  receive  the 
rents  and  profits  of  the  real  estate, 
to  invest  and  keep  invested  the 
personal  estate,  and  to  apply  such 
rents  and  profits  and  the  interest 
or  income  of  the  personalty  to  the 
use  of  her  husband  for  life,  except 
that  they  should  apply  to  the 
use  of  the  plaintiff  who  the  will 
states  was  brought  up  by  the  tes- 
tatrix, "  the  sum  of  $500  per  an- 
num thereout,"  until  he  reached 
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the  age  of  twenty-one,  after  that 
'  **  the  earn  of  $1,000  thereoat/'  dur- 
ing  the  life  of  her  haaband,  and 
after  that  **  $2,000  thereout  during 
his  natural  life."  There  was  no 
gift  of  the  remainder.  The  testa- 
trix had  a  brother  living  at  the 
.  time  of  making  the  will,  who  sur- 
-  vived  her ;  at  the  date  of  the  will, 
and  at  the  time  of  the  death  of  the 
testatrix  the  income  from  the  re- 
siduary estate  was  ample  to  par 
the  annuities  so  given  to  plaintiff 
and  to  leave  a  larger  sum  for  the 
husband.  After  the  death  of  the 
latter  the  property  did  not  yield 
enough  to  keep  the  real  estate  in 
good  repair,  to  pay  taxes  and  inci- 
dental  expenses,  and  to  pay  plaint- 
iff his  annuity.  In  an  action  ask- 
ing for  a  construction  of  the  will 
and  that  the  deficiency  be  paid  out 
of  the  eorpu»  of  the  estate,  hdd, 
that  the  intention  of  the  testatrix 
was  that  the  gift  to  the  plaintiff 
should  be  paid  only  from  the  an. 
nual  profits  of  the  estate;  and  that 
]^o  part  of  the  eorpu$  of  the  estate 
could  be  applied  to  make  up  the 
deficiency;  also  that  the  trust  was 
to  receive  and  apply  the  income 
during  the  lives  of  the  beneficiar- 
ies named  and  the  life  of  the  sur- 
vivor.   DelanepY.  Van  AiUen,  16 

2.  As  to  whether  plaintiff  has  the 
right  to  have  deficiencies  in  pay- 
ments made  up  from  increased 
avails  in  after  years,  queers.       Id. 

8.  The  old  chancery  rule  construing 
testamentary  gifts  of  fixed  sums 
by  way  of  annuities  pavable  out  of 
rents  and  profits,  as  authorizing  the 
taking  of  a  sufficient  sum  from  the 
body  of  the  estate  to  make  up  a 
deficiency,  stated  to  have  been 
modified,  so  that  in  such  cases  the 
intention  of  the  testator  is  to  be  as- 
certained  and  effect  given  to  it. 

Id, 

4.  The  authorities  on  the  subject  col- 
lated and  discussed  Id. 

5.  D.,  defendant's  testator,  prior  to 
his  death  was  a  special  partner  of 
the  defendant  R.,  having  contrib- 
uted $15,000  to  the  capital  of  the 
copartnership.  The  will  of  D.  di- 
rected his  executors  to  allow  R. 


"  to  retain  as  a  loan  to  him  "  out 
of  the  testator's  personal  estate, 
the  sum  of  $16,000,  which  was 
'specified  as  being  the  amount  so 
invested  in  the  business,  **  to  be 
used  and  employed  by  him  in  car- 
rying on  ana  conducting  the  said 
business,'*  for  a  term  at  the  option 
of  R.,  not  exceeding  three  years, 
upon  his  paying  annual  interest  at 
the  rate  of  five  per  cent,  with  a  fur- 
ther direction  to  said  executors  '*  at 
the  expiration  of  said  time  or 
sooner  determination  thereof  at 
his  option  aforesaid "  to  receive 
from  R.  the  said  sum  with  interest, 
and  to  discharge  him  fully  from 
all  further  liability  on  account  or 
by  reason  of  such  indebtedness  ; 
and  upon  such  payment  the  prin- 
cipal was  directed  to  become  part 
of  the  testator's  residuary  estate. 
The  testator  left  a  large  estate; 
the  defendants  as  his  executors 
were  authorized  to  sell  and  dispose 
of  the  realty,  and  to  sell  and  con- 
vert into  money  the  personalty. 
In  the  inventory  of  the  testator's 
estate  filed  by  the  executors,  his 
interest  in  the  partnership  was 
appraised  at  $14,000.  In  an  ac- 
tion brought  by  the  residuary  leg- 
atees to  restrain  the  executors 
from  making  the  loan  to  R.  unless 
he  gave  security,  hdd,  that  it  was 
not  the  intent  of  the  testator  that 
R.  should  give  security;  and  that 
the  action  was  not  maintainable. 
Denike  v.  Harris,  89 

6.  The  will  of  T.,  after  directing  .the 
payment  of  his  debts  and  funeral 
expenses  and  after  giving  a  series 
of  legacies,  gave  the  residue  of  his 
estate,  real  and  personal,  to  his 
wife.  Then  followed  this  clause  : 
'*And  I  authorize  my  executors 
after  paying  my  just  debts  and 
funeral  expenses  to  pay  over  to 
my  wife  $5,000  in  cash  out  of  the 
bequeath  to  her  and  before  any  of 
the  other  bequeaths  are  paid  off." 
The  executors  were  authorized 
and  directed  to  sell  and  dispose  of 
all  of  the  real  and  personal  estate, 
with  power  to  reserve  certain  par- 
cels of  real  estate  until  prices 
specified  could  be  obtained  there- 
for. In  an  action  to  obtain  a 
construction  of  the  will,  held,  that 
the  intent  of  the  testator  was  to 
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cbaig«  the  pajment  of  the  lefrg^ 
cies  upon  the  real  estate :  also  that 
the  gift  to  the  wife  was  in  lieu  of 
dower.     Le  Fevrs  v.  7'w)ie,        95 

7.  The  will  of  McC.  g;ave  to  his  ex- 
ecutors 182,000  in  trust  to  invest 
and  pay  the  interest  to  "  the  New 
York  Home  for  the  Blind,  of  219 
West  Fourteenth  street,  so  long  as 
that  institution  shall  maintain  and 
care  for  William  Gordon,  now  an 
inmate  of  that  institution/'  and  in 
case  he  was  so  cared  for  and  main- 
tained  during  his  life,  at  his  death 
the  principal  was  to  be  paid  to  said 
institution ;  in  case  it  ceased  "  to 
exist  or  to  maintain  an  institution 
suitable  for  the  care  of  the  blind  " 
during  the  life  of  Gordon,  then  the 
income  was  to  be  paid  to  any  other 
society  who  would  maintain  and 
care  for  him  which  he  might  se- 
lect, the  principal  to  be  paid  to  the 
society  maintaining  and  caring  for 
him  at  the  time  of  his  death.  At 
the  time  the  will  was  executed 
Gordon  was  an  inmate  of  the  institu- 
tion maintained  at  219  West  Four- 
teenth street  by  defendant  —  the 
Society  for  the  Relief  of  the  Desti- 
tute Blind  ;   but  before  the  death 

]  of  the  testator,  Gordon  wrs  ex- 
pelled for  violation  of  the  rules  of 
the  institution  ;  after  such  death, 
however,  upon  learning  of  the  pro- 
visions of  the  will,  the  society  of- 
fered to  care  for  and  maintain  him 

'  in  its  institution  or  elsewhere ;  this 
he  refused;  he  selected  the  de- 
fendant. The  St.  Joseph's  Home, 
which  has  since  tared  for  and 
maintained  him.  In  an  action  for 
a  construction  of  the  will,  //W(2, 
that  the  bequest  was  valid  and  the 
said  society  was  entitled  to  it  if 
willing  to  conform  to  the  condi- 
tions  imposed ;  that  the  expulsion 
of  Gordon  prior  to  the  death  of 
the  testator  did  not  affect  its  right 
after  his  death ;  and,  it  having  of- 
fered to  perform  the  condition,  was 
entitled  to  the  legacy,  its  right  not 
being  affected  by  Gordon's  refusal 
of  the  offer.    Lwingstan  v.  Oordon. 

186 

8.  Also  Tield^  that  a  provision  In  the 
judgment  directing  as  to  the  dis- 
position of  the  fund  in  case  of  fail- 
ure of   or  unwillingness  on  the 


part  of  the  society  hereafter  to 
care  for  and  support  Gordon  was 
unauthorised;  that  such  disposi- 
tion could  only  be  properly  made 
upon  the  happening  of  the  contin- 
gency.  2d, 

9.  The  will  of  W.  gave  his  money 
and  securities  remaining  afterpay- 
ment of  debts,  etc.,  one-half  to  his 
son  E.,  one-fonrth  to  his  daughter 
J.,  and  one- fourth  to  E.  in  trust,  to 
pay  the  interest  annually  to  the 
testator's  son  W.  during  life,  and 
after  his  death  the  same  to  be  di- 
vided equally  among  his  children 
if  he  left  an v  him  surviving ;  if  he 
left  no  child  or  children  him  sur- 
viving, then  the  one-fourth  was 
given  to  E.  and  J.,  in  equal  propor- 
tions. Held,  that  E.  and  J.  took 
an  estate  in  expectancy  in  the  one- 
fourth  held  in  trust  for  W.  (the 
son)  (1  R.  S.  728,  §  9),  which  was 
alienable.  (1  R.  8.725,  §  85.)  Barn 
V.  VanOrden,  257 

10.  The  will  of  I .  gave  his  residuary 
estate,  after  the  death  of  his  wife, 
to  his  son  R.  in  trust,  among  other 
things,  to  apply  one-half  of  the 
net  income  to  the  use  and  for  the 
maintenance  and  support  of  said 
R.,  his  wife  and  children  during 
the  life  of  R.  R.  had  at  the  date 
of  the  will  and  of  the  death  of  his 
mother,  which  occurred  in  1874,  a 
wife  and  one  child  (the  plaintiff) 
who  was  married  in  1875.  and  at 
and  prior  to  the  commencement  of 
this  action,  was  living  separate 
from  his  father,  having  a  house- 
hold of  his  own,  and  their  relations 
were  not  amicable.  '  In  an  action 
for  an  accounting,  etc.,  held,  that 
the  beneficiaries  named  were  not 
each  absolutely  entitled  to  one- 
third  of  the  net  income  of  the  trust 
estate  ;  that  there  was  a  discretion 
conferred  upon  the  trustee  as  to  its 
application,  but  not  an  uncon- 
trolled discretion  ;  that,  under  the 
circumstances  of  the  case,  a  court 
of  equity  had  power  to  direct  how 
the  discretion  should  be  exercised; 
that  there  being  no  evidence  of  a 
refusal  on  the  part  of  R.  to  sup- 
port plaintiff  in  his  family,  or  that 
plaintiff  until  just  before  the  com- 
mencement of  the  action  demanded 
any  portion  of  the  income,  or  any 
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Bapport  or  maintenance  therefrom, 
or  that  he  needed  any  of  it  for  his 
support,  it  was  to  be  deemed  that 
he  had  acquiesced  in  the  manner 
of  its  application  ;  and  that  there- 
fore  he  was  not  entitled  to  any 
portion  of  the  income  accruing 
prior  to  the  commencement  of  the 
action  ;  but  that  he  was  entitled 
to  one-third  of  the  net  income 
thereafter.  Ireland  v.  Ireland,  821 

11.  The  wife  of  R.,  who  was  made  a 
defendant,  separated  from  him  in 
1876  on  account  of  improper  treat- 
ment;  in  1877  she  commenced  an 
action  for  divorce  from  bed  and 
board,  and  obtained  judgment  in 
1878,  with  an  allowance  of  $1,000 
annually  for  alimony.  This  R. 
paid,  and  also  paid  his  wife's 
board  and  expenses  up  to  the  time 
of  the  judgment,  ueld,  that  she 
was  not  entitled  to  be  allowed  any 
thing  prior  to  the  commencement 
of  the  action,  but  thereafter  was 
entitled  to  one-third  of  the  income, 
deducting,  however,  therefrom  the 
amount  of  the  alimony  since  ac- 
cruing. Id, 

12.  The  will  of  H.  gave  to  his  exec- 
utors such  portion  of  his  estate 
as  should  be  necessary  to  carry  out 
certain  specified  purposes,  among 
them  the  following :  "  To  divide 
the  sum  of  $20,000  into  as  many 


shares  as  there  shall  be  lawful 
issue  of  my  deceased  nephew  Mat- 
thew Horn  living  at  my  death, 
and  to  invest  the  same  and  app]v 
the  interest  and  income  from  each 
of  said  shares  to  the  use  of  each 
of  said  children  respectively,  and 
as  they  respectively  depart  this 
life,  to  paf  over  the  principal  of 
said  share  to  their  lawful  issue, 
share  and  share  alike."  At  the  time 
of  the  execution  of  the  will  and  of 
the  death  of  the  testator,  there 
were  living  three  children  of  said 
Horn,  and  seven  grandchildren, 
two  of  them  children  of  a  de- 
ceased daughter.  In  an  action  for 
a  construction  of  the  will,  Tield^ 
that  the  provision  did  not  include 
the  grandchildren,  either  the  chil- 
dren of  the  deceased  child  or  of  the 
living  children  ;  and  that  they  took 
no  interest  under  it.  Palmer  v. 
Bom.  516 

13.  To  give  a  cause  a  preference  un- 
der the  .Code  of  Civil  Procedure 
(^  791,  subd.  5),  as  **  an  action  for 
tue  construction  of  or  adjudication 
upon  a  will,"  it  must  be  expressly 
brought  for  that  purpose.  Peyser 
V.  Wendt  642 

Suffleiency  of  execution   and 

publication. 

See  Dack  v.  Daek.    {^em,)       668 
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In  Weaow  v.  ^y  (88  N.  Y.  89),  the  word  "  dvil,"  in  twelfth  line  of  head- 
note,  should  be  stricken  out;  the  corresponding  section  in  the  Code  of  Civil 
Procedure  is  §  8258. 

The  name  of  defendant  in  case  Union  Dime  8aving$  InslUution  v.  An- 
derson (83  N.  Y.  174),  should  read  **  Andariese,"  instead  of  Anderson. 

In  Bergen  v.  Urbahn  (83  N.  Y.  50).  "  55  N.  Y.  9,"  in  sixteenth  line  from 
top  of  page,  should  read  "  55  N.  Y.  98." 

In  In  re  Attorney  (83  N.  Y.  166),  "69N;Y.  495,"  in  second  line  from 
bottom  of  page,  should  read  "^  59  N.  Y.  595." 

In  Sparman  v.  Klein  (88  N.  Y.  350),  "  69  N.  Y.  546,"  in  twelfth  line 
from  top  of  page,  should  read  "  69  N.  Y.  558." 

In  Bieiey  r.  Phenix  Bank  (83  N.  Y.  825),  **  71  id.  838,"  in  fifth  line  from 
top  of  page,  should  read  "  71  id.  825." 

In  same  case,  page  887,  *'  8  N.  Y.  454,"  in  ninth  line  from  bottom  of  page 
.should  read  **8N.Y.  254." 

In  Index  (88  N.  Y.  678),  the  page  of  case  Douglas  v.  Kniek.  Ins.  Co,, 
should  be  **  492  "  instead  of  **  49." 
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